MEMORANDUM

TO: IOWA SUPREME COURT COMMITTEE TO STUDY LAWYER ADVERTISING RULES
FROM: TRINITY BRAUN-ARANA, STAFF MEMBER

SUBJECT: APPROACH TO LAWYER ADVERTISING TAKEN BY IOWA’S SURROUNDING STATES
DATE: 7/1/2011

This memo is intended to provide an overview of the approach to attorney advertising currently being
taken by the following states: Illinois, Minnesota, Missouri, Nebraska, South Dakota, and Wisconsin.

The attachments to this memo have been compiled from information laboriously prepared by the ABA, all
of which is available at:

ism ethics in lawyer advertising.html

All states but California have adopted some variation of the Model Rules of Professional Conduct. Most
states have provisions within their rules applying to lawyer advertising which are distinct from the
provisions of the Model Rules. In some states (Alabama, Arizona, Connecticut, New Mexico, Louisiana,
Ohio), bar associations also address the advertising/marketing/client development issue in their Civility
Code, using some variation of the phrase: “I will be mindful of the need to protect the image of the legal
profession in the eyes of the public and will be so guided when considering methods and content of
advertising”’.

At a glance...

ILLINOIS- Follows the Model Rules with respect to 7.1, 7.3, and 7.5. Rules are substantially similar with
respect to 7.2. With respect to 7.4, their Rule reflects the fact that Illinois does not recognize certifications
of specialties in the practice, or certifications of expertise by agencies or groups.

MINNESOTA- Some word changes, but Minnesota’s Rules are virtually identical to the Model Rules.

MISSOURI- Rules are significantly different from the Model Rules, both as to wording and content. All of
the rules appear to be more specific as to what will constitute an infraction and what precisely is required
of the attorney. There is also cross-referencing to their ethics provisions outside the advertising rules.
Neither the Bar nor the Supreme Court of Missouri reviews or approves certifying organizations or
specialist designations.

NEBRASKA- Follows the Model Rules with respect to 7.1, 7.2, 7.4. Their corollary to Model Rules 7.3 and
7.5 are slightly more detailed than the Model Rules. Nebraska allows attorneys to use tradenames if certain
requirements are met, and references this in their advertising rules.

SOUTH DAKOTA- Rules are significantly different from the Model Rules, both as to wording and content.
All of the rules appear to be more specific as to what will constitute an infraction and what precisely is
required of the attorney. The Supreme Court of SD allows attorneys to advertise specialties, specifically
designates the American Bar Association as the appropriate regulatory authority to accredit specialty
certification programs.

WISCONSIN- Follows the current Model Rules as to 7.2, 7.3, 7.5, with some minor additions. Follows the
former Model Rules as to 7.1 and 7.4.


http://www.americanbar.org/groups/professional_responsibility/resources/professionalism/professionalism_ethics_in_lawyer_advertising.html
http://www.americanbar.org/groups/professional_responsibility/resources/professionalism/professionalism_ethics_in_lawyer_advertising.html
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Attachment 1

Comparison with the ABA
Model Rules



ABA Model Rule 7.1 : Communications Concerning a Lawyer's Services

A lawyer shall not make a false or misleading communication about the lawyer or the lawyer's services. A communication
is false or misleading if it contains a material misrepresentation of fact or law, or omits a fact necessary to make the
statement considered as a whole not materially misleading.

lllinois Same as MR (effective 1/1/2010)

Minnesota Same as MR (effective 10/1/2005)

Missouri Deletes “or misleading;”
Replaces language after “fact of law” with:
A communication is misleading if it:
(a) omits a fact as a result of which the statement considered as a whole is materially misleading;
(b) is likely to create an unjustified expectation about results the lawyer can achieve;
(c) proclaims results obtained on behalf of clients, such as the amount of a damage award or the lawyer’s record in obtaining
favorable verdicts or settlements, without stating that past results afford no guarantee of future results and that every case is
different and must be judged on its own merits;
(d) states or implies that the lawyer can achieve results by means that violate the Rules of Professional Conduct or other law;
(e) compares the quality of a lawyer's or a law firm’s services with other lawyers' services, unless the comparison can be
factually substantiated,;
(f) advertises for a specific type of case concerning which the lawyer has neither experience nor competence;
(g) indicates an area of practice in which the lawyer routinely refers matters to other lawyers, without conspicuous
identification of such fact;
(h) contains any paid testimonial about or endorsement of the lawyer, without conspicuous identification of the fact that
payment has been made for the testimonial or endorsement;
(i) contains any simulated portrayal of a lawyer, client, victim, scene, or event without conspicuous identification of the fact
that it is a simulation;
() provides an office address for an office staffed only part-time or by appointment only, without conspicuous identification of
such fact; or
(k) states that legal services are available on a contingent or no-recovery-no fee basis without stating conspicuously that the
client may be responsible for costs or expenses, if that is the case.
The presumptions that statements are misleading contained in Rule 4-7.1(c), (g), (h), and (k) shall not apply to a not-for-profit
organization funded in whole or in part by the Legal Services Corporation established by 42 U.S.C. section 2996(b) or to pro
bono services provided free of charge by a not-forprofit organization, a court-annexed program, a bar association, or an
accredited law school. (effective 7/1/2010)

Nebraska Same as MR (effective 9/1/2005)




South Dakota

Rule 7.1. Communications Concerning a Lawyer’s Services.

(a) Definitions.

For the purpose of this Rule 7.1, the following terms shall have the following meanings:

(1) “communication” means any message or offer made by or on behalf of a lawyer concerning the availability of the lawyer
for professional employment which is directed to any former, present, or prospective client, including, but not limited to, the
following:

(i) any use of firm name, trade name, fictitious name, or other professional designation of such lawyer;

(i) any stationery, letterhead, business card, sign, brochure, or other comparable written material describing such lawyer;
(i) any advertisement, regardless of medium, of such lawyer, directed to the general public or any significant portion thereof;
or

(iv) any unsolicited correspondence from a lawyer directed to any person or entity; and

(2) “lawyer” means an individual lawyer and any association of lawyers for the practice of law, including a partnership, a
professional corporation, limited liability company or any other association.

(b) Purpose of Communications.

All communications shall be predominantly informational. As used in this Rule 7.1, “predominantly informational” means that,
in both quantity and quality, the communication of factual information rationally related to the need for and selection of a
lawyer predominates and that the communication includes only a minimal amount of content designed to attract attention to
and create interest in the communication.

(c) False or Misleading Communications.

A lawyer shall not make a false or misleading communication about the lawyer or the lawyer’s services. A communication is
false or misleading if it:

(1) contains a material misrepresentation of fact or law, or omits a fact necessary to make the communication considered as
a whole not materially misleading;

(2) contains a prediction, warranty or guarantee regarding the future success of representation by the lawyer or is likely to
create an unjustified expectation about results the lawyer can achieve;

(3) contains an opinion, representation, implication or self-laudatory statement regarding the quality of the lawyer’s legal
services which is not susceptible of reasonable verification by the public;

(4) contains information based on the lawyer’s past success without a disclaimer that past success cannot be an assurance
of future success because each case must be decided on its own merits;

(5) compares the lawyer’s services with other lawyers’ services, unless the comparison can be factually substantiated;

(6) states or implies that the lawyer actually represents clients in a particular area of practice when the lawyer refers a
significant number of such clients to other lawyers for representation with respect to all or a significant aspect of the particular
practice area;




SD (cont.)

(7) states or implies that the lawyer is experienced in a particular area of practice unless significant experience in such
practice area can be factually substantiated,;

(8) states or implies that the lawyer is in a position to improperly influence any court or other public body or office;

(9) states or implies the existence of a relationship between the lawyer and a government agency or instrumentality;

(10) states or implies that a lawyer has a relationship to any other lawyer unless such relationship in fact exists and is close,
personal, continuous and regular;

(11) fails to contain the name and address by city or town of the lawyer whose services are described in the communication;
(12) contains a testimonial about or endorsement of the lawyer, unless the lawyer can factually substantiate the claims made
in the testimonial or endorsement and unless such communication also contains an express disclaimer substantively similar
to the following: “This testimonial or endorsement does not constitute a guaranty, warranty, or prediction regarding the
outcome of your legal matter”;

(13) contains a testimonial or endorsement about the lawyer for which the lawyer has directly or indirectly given or
exchanged anything of value to or with the person making the testimonial or giving the endorsement, unless the
communication conspicuously discloses that the lawyer has given or exchanged something of value to or with the person
making the

testimonial or giving the endorsement;

(14) contains a testimonial or endorsement which is not made by an actual client of the lawyer, unless that fact is
conspicuously disclosed in the communication;

(15) contains any impersonation, dramatization, or simulation which is not predominantly informational and without
conspicuously disclosing in the communication the fact that it is an impersonation, dramatization, or simulation;

(16) fails to contain disclaimers or disclosures required by this Rule 7.1 or the other Rules of Professional Conduct;

(17) contains any other material statement or claim that cannot be factually substantiated.

(d) Lawyers Responsible for Communication.

Every lawyer associated in the practice of law with or employed by the lawyer which causes or makes a communication in
violation of this rule may be subject to discipline for the failure of the communication to comply with the requirements of this
rule. (effective 1/1/2004)

Wisconsin

Has former MR

[former MR 7.1 and Wisconsin SCR 20:7.1 :

A lawyer shall not make a false or misleading communication about the lawyer or the lawyer’s services. A communication is
false or misleading if it:

(a) contains a material misrepresentation of fact or law, or omits a fact necessary to make the statement considered as a
whole not materially misleading;

(b) is likely to create an unjustified expectation about results the lawyer can achieve, or states or implies that the lawyer can
achieve results by means that violate the Rules of Professional Conduct or other law; or

(c) compares the lawyer’s services with other lawyers’ services, unless the comparison can be factually substantiated; or

(d) contains any paid testimonial about, or paid endorsement of, the lawyer without identifying the fact that payment has been
made or, if the testimonial or endorsement is not made by an actual client, without identifying that fact.]

Adds (d) contains any paid testimonial about, or paid endorsement of, the lawyer without identifying the fact that payment has
been made or, if the testimonial or endorsement is not made by an actual client, without identifying that fact. (effective
7/1/2007)

* variations as of 10-21-2010




ABA Model Rule 7.2 : Advertising

(a) Subject to the requirements of Rules 7.1 and 7.3, a lawyer may advertise services through written, recorded or
electronic communication, including public media.

(b) A lawyer shall not give anything of value to a person for recommending the lawyer's services except that a lawyer may
(1) pay the reasonable costs of advertisements or communications permitted by this Rule;

(2) pay the usual charges of a legal service plan or a not-for-profit or qualified lawyer referral service. A qualified lawyer
referral service is a lawyer referral service that has been approved by an appropriate regulatory authority;

(3) pay for a law practice in accordance with Rule 1.17; and

(4) refer clients to another lawyer or a nonlawyer professional pursuant to an agreement not otherwise prohibited under
these Rules that provides for the other person to refer clients or customers to the lawyer, if

(i) the reciprocal referral agreement is not exclusive, and

(ii) the client is informed of the existence and nature of the agreement.

(c) Any communication made pursuant to this rule shall include the name and office address of at least one lawyer or law
firm responsible for its content.

(2) Deletes “or qualified” after not-for-profit; deletes second sentence, “A qualified lawyer...regulatory authority;”

lllinois
(4)(c) Capitalizes “Rule.” (effective 1/1/2010)
Minnesota (b)(2): deletes “or qualified” and deletes definition of qualified lawyer referral service.
(c): deletes “and office address” (effective 10/1/2005)
Missouri (a) Deletes reference to Rule 7.3 and replaces language after “services through” with: “public media, such as a telephone

directory, legal directory, newspaper or other periodical, outdoor advertising, radio, or television, or through direct mail
advertising distributed generally to persons not known to need legal services of the kind provided by the lawyer in a particular
matter;”

Adds: (b) A copy or recording of an advertisement or written communication shall be kept for two years after its last
dissemination along with a record of when and where it was used. The record shall include the name of at least one lawyer
responsible for its content unless the advertisement or written communication itself contains the name of at least one lawyer
responsible for its content.

(c) is similar to MR (b);

(c)(1) is similar to MR (b)(1) but changes “costs” to “cost,” adds “written” before “communication;”

Replaces (b)(2) through (4) with: (2) a lawyer may pay the reasonable cost of advertising, written communication, or other
notification required in connection with the sale of a law practice as permitted by Rule 4-1.17; and (3) a lawyer may pay the
usual charges of a qualified lawyer referral service registered under Rule 4-9.1 or other not-for-profit legal services
organization.




MO (cont.)

Adds: (d) A lawyer may not, directly or indirectly, pay all or a part of the cost of an advertisement in the public media unless
such advertisement discloses the name and address of the financing lawyer, the relationship between the advertising lawyer
and the financing lawyer, and whether the advertising lawyer is likely to refer cases received through the advertisement to the
financing lawyer. Similarly, in any communications such as television, radio, or other electronic programs purporting to give
the public legal advice or legal information, for which programs the broadcaster receives any remuneration or other
consideration, directly or indirectly, from the lawyer who appears on those programs, the lawyer shall conspicuously disclose
to the public the fact that the broadcaster has been paid or receives consideration from the lawyer appearing on the program.
(e) A lawyer or law firm shall not advertise the existence of any office other than the principal office unless:

(1) that other office is staffed by a lawyer at least three days a week, or

(2) the advertisement states: (A) the days and times during which a lawyer will be present at that office, or (B) that meetings
with lawyers will be by appointment only.

(f) Any advertisement or communication made pursuant to this Rule 4-7.2, other than written solicitations governed by the
disclosure rules of Rule 4-7.3(b), shall contain the following conspicuous disclosure: "The choice of a lawyer is an important
decision and should not be based solely upon advertisements." "Conspicuous" means that the required disclosure must be of
such size, color, contrast, location, duration, cadence, or audibility that an ordinary person can readily notice, read, hear, or
understand it.

(g) The disclosures required by Rule 4-7.2(e) and (f) need not be made if the information communicated is limited to the
following: (1) the name of the law firm and the names of lawyers in the firm; (2) one or more fields of law in which the lawyer
or law firm practices; (3) the date and place of admission to the bar of state and federal courts; and (4) the address, including
e-mail and web site address, telephone number, and office hours.

(h) Any words or statements required by Rules 4-7.1, 4-7.2, or 4-7.3 to appear in an advertisement or direct mail
communication must appear in the same language in which the advertisement or direct mail solicitation appears. If more than
one language is used in an advertisement or direct mail communication, any words or statements required by Rules 4-7.1 to
4-7.6 must appear in each language used in the advertisement or direct mail communication.

(i) The provisions of Rule 4-7.2 shall not apply to services provided by a notfor-profit organization funded in whole or in part by
the Legal Services Corporation established by 42 U.S.C. section 2996(b) or to pro bono services provided free of charge by a
not-for-profit organization, a court-annexed program, a bar association, or an accredited law school. The provisions of Rule 4-
7.2 shall not apply to law firms or lawyers who promote, support or publicize through advertising that substantially and
predominantly features any of the following: legal services corporation; community or other non-profit organization;
recognized community events or celebrations; institutions; entities; or individuals other than themselves.

Does not adopt MR (c). (effective 7/1/2010)

Nebraska

Same as MR (effective 9/1/2005)




South Dakota

Rule 7.2. Advertising.

(a) Definition.

“Lawyer” is defined in Rule 7.1(a)(2).

(b) Permitted Advertising.

Subject to the requirements of Rules 7.1 and 7.3, 7.4 and 7.5, a lawyer may advertise legal services through written,
recorded, internet, computer, e-mail or other electronic communication, including public media, such as a telephone directory,
legal directory, newspapers or other periodicals, billboards and other signs, radio, television and other electronic media, and
recorded messages the public may access by dialing a telephone number, or through other written or recorded
communication. This rule shall not apply to any advertisement which is broadcast or disseminated in another jurisdiction in
which the advertising lawyer is admitted if such advertisement complies with the rules governing lawyer advertising in that
jurisdiction and is reasonably expected by the lawyer not to be received or disseminated in the State of South Dakota.

(c) Record of Advertising.

A copy or recording of an advertisement shall be kept by the advertising lawyer for two years after its last dissemination along
with a record of when and where it was used.

(d) Prohibited Payments.

Except as provided in Rule 1.17 and except as provided in subparagraph (c)(13) of Rule 7.1, a lawyer shall not give anything
of value to a person for recommending the lawyer’s services, except that a lawyer may:

(1) pay the reasonable costs of advertisements or communications permitted by this Rule and may pay the usual charges of
a not-for-profit legal service organization;

(2) pay the usual charges of a not-for-profit 501(c)(3) or 501(c)(6) qualified lawyer referral service. A qualified lawyer referral
service is a lawyer referral service that has been approved by an appropriate regulatory authority;

(3) pay for a law practice in accordance with Rule 1.17.

Any communication made pursuant to this rule shall include the name and office address of at least one lawyer or law firm
responsible for its content.

(e) Prohibited Cost Sharing.

No lawyer shall, directly or indirectly, pay all or part of the cost of an advertisement by another lawyer with whom the
nonadvertising lawyer is not associated in a partnership, professional corporation or limited liability company for the practice
of law, unless the advertisement conspicuously discloses the name and address of the nonadvertising lawyer, and
conspicuously discloses whether the advertising lawyer contemplates referring all or any part of the representation of a client
obtained through the advertisement to the nonadvertising lawyer.

(f) Permissible Content. The following information in advertisements and written communications shall be presumed not to
violate the provisions of this Rule 7.2:

(1) Subject to the requirements of Rule 7.5, the name of the lawyer, a listing of lawyers associated with the lawyer for the
practice of law, office addresses and telephone numbers, office and telephone service hours, and a designation such as
“lawyer,” “attorney,” “law firm,” “partnership” or “professional corporation,” or “limited liability company.”

(2) Date of admission to the South Dakota bar and any other bar association and a listing of federal courts and jurisdictions
where the lawyer is licensed to practice.

(3) Technical and professional licenses granted by the State of South Dakota or other recognized licensing authorities.

(4) Foreign language ability.

” o«




SD (cont.)

(5) Fields of law in which the lawyer is certified subject to the requirements of Rule 7.4.

(6) Prepaid or group legal service plans in which the lawyer participates.

(7) Acceptance of credit cards.

(8) Information concerning fees and costs, or the availability of such information on request, subject to the requirements of
this Rule 7.2 and the other Rules of Professional Conduct.

(9) A listing of the name and geographic location of a lawyer as a sponsor of a public service announcement or charitable,
civic or community program or event. Such listings shall not exceed the traditional description of sponsors of or contributors
to the charitable, civic or community program or event or public service announcement, and such listing must comply with the
provisions of this rule and the other Rules of Professional Conduct.

(10) Schools attended, with dates of graduation, degree and other scholastic distinctions.

(12) Public or quasi-public offices.

(12) Military service.

(13) Legal authorships.

(14) Legal teaching positions.

(15) Memberships, offices and committee assignments in bar associations.

(16) Memberships and offices in legal fraternities and legal societies.

(17) Memberships in scientific, technical and professional associations and societies.

(18) Names and addresses of bank references.

(19) With their written consent, names of clients regularly represented.

(20) Office and telephone answering service hours.

(g) Permissible Fee Information.

(1) Advertisements permitted under this Rule 7.2 may contain information about fees for services as follows:

(i) the fee charged for an initial consultation;

(ii) availability upon request of a written schedule of fees or an estimate of fees to be charged for specific legal services;

(i) that the charging of a fee is contingent on outcome or that the fee will be a percentage of the recovery, provided that the
advertisement conspicuously discloses whether percentages are computed before or after deduction of costs, and only if it
specifically and conspicuously states that the client will bear the expenses incurred in the client’s representation, regardless
of outcome, except as permitted by Rule 1.8(e);

(iv) the range of fees for services, provided that the advertisement conspicuously discloses that the specific fee within the
range which will be charged will vary depending upon the particular matter to be handled for each client, that the quoted fee
will be available only to clients whose legal representation is within the services described in the advertisement, and the client
is entitled without obligation to an estimate of the fee within the range likely to be charged;

(v) the hourly rate, provided that the advertisement conspicuously discloses that the total fee charge will depend upon the
number of hours which must be devoted to the particular matter to be handled for each client, and that the client is entitled
without obligation to an estimate of the fee likely to be charged;




SD (cont.)

(vi) fixed fees for specific legal services, provided that the advertisement conspicuously discloses that the quoted fee will be
available only to a client seeking the specific services described.

(2) A lawyer who advertises a specific fee, range of fees or hourly rate for a particular service shall honor the advertised fee
or rate for at least ninety (90) days unless the advertisement conspicuously specifies a shorter period; provided, for
advertisements in the yellow pages of telephone directories or other media not published more frequently than annually, the
advertised fee or range of fees shall be honored for no less than one year following publication.

(h) Electronic Media. Advertisements by electronic media, such as television and radio, may contain the same information as
permitted in advertisements by print media, subject to the following requirements:

(1) if a lawyer advertises by electronic media and a person appears in the advertisement purporting to be a lawyer, such
person shall in fact be the advertising lawyer or a lawyer employed full-time by the advertising lawyer; and

(2) if a lawyer advertises a particular legal service by electronic media, and a person appears in the advertisement purporting
to be or implying that the person is the lawyer who will render the legal service, the person appearing in the advertisement
shall be the lawyer who will actually perform the legal service advertised unless the advertisement conspicuously discloses
that the person appearing in the advertisement is not the person who will perform the legal service advertised.

(3) Advertisements disseminated by electronic media shall be prerecorded and the prerecorded communication shall be
reviewed and approved by the lawyer before it is broadcast.

(i) Law Directories. Nothing in this Rule 7.2 prohibits a lawyer from permitting the inclusion in reputable directories intended
primarily for the use of the legal profession or institutional consumers of legal services and contains such information as has
traditionally been included in such publications.

(i) Acceptance of Employment. A lawyer shall not accept employment when he knows or should know that the person who
seeks his services does so as a result of conduct prohibited under this Rule 7.2.

(k) Lawyers Responsible for Advertising.Every lawyer associated in the practice of law with or employed by the lawyer which
causes or makes an advertising in violation of this rule may be subject to discipline for the failure of the advertisement to
comply with the requirements of this rule.

() Mandatory Disclosure. Every lawyer shall, in any written or media advertisements, disclose the absence of professional
liability insurance if the lawyer does not have professional liability insurance having limits of at least $100,000, using the
specific language required in Rule 1.4(c)(1) or (2). (effective 1/1/2004)

Wisconsin

(b)(4)(ii) the client gives informed consent;

Adds (b)(4)(iii) there is no interference with the lawyer's independence of
professional judgment or with the client-lawyer relationship; and

Adds (b)(4)(iv) information relating to representation of a client is protected as
required by SCR 20:1.6. (effective 7/1/2007)

* variations as of 02-14-2011




ABA Model Rule 7.3 : Direct Contact with Prospective Clients

(a) A lawyer shall not by in-person, live telephone or real-time electronic contact solicit professional employment from a
prospective client when a significant motive for the lawyer's doing so is the lawyer's pecuniary gain, unless the person
contacted:

(1) is a lawyer; or

(2) has a family, close personal, or prior professional relationship with the lawyer.

(b) A lawyer shall not solicit professional employment from a prospective client by written, recorded or electronic
communication or by in-person, telephone or real-time electronic contact even when not otherwise prohibited by
paragraph (a), if:

(1) the prospective client has made known to the lawyer a desire not to be solicited by the lawyer; or

(2) the solicitation involves coercion, duress or harassment.

(c) Every written, recorded or electronic communication from a lawyer soliciting professional employment from a
prospective client known to be in need of legal services in a particular matter shall include the words "Advertising
Material" on the outside envelope, if any, and at the beginning and ending of any recorded or electronic communication,
unless the recipient of the communication is a person specified in paragraphs (a)(1) or (a)(2).

(d) Notwithstanding the prohibitions in paragraph (a), a lawyer may participate with a prepaid or group legal service plan
operated by an organization not owned or directed by the lawyer that uses in-person or telephone contact to solicit
memberships or subscriptions for the plan from persons who are not known to need legal services in a particular matter
covered by the plan.

lllinois Same as MR (effective 1/1/2010)

Minnesota (a) and (b): does not include reference to “real time electronic”
(c): requires the words to be included “clearly and conspicuously”; replaces “at the beginning and ending of any recorded..”
with, “within any written, recorded...” (effective 10/1/2005)

Missouri 4-7.3 DIRECT CONTACT WITH PROSPECTIVE CLIENTS

This Rule 4-7.3 applies to in-person and written solicitations by a lawyer with persons known to need legal services of the
kind provided by the lawyer in a particular matter for the purpose of obtaining professional employment.

(a) In-person solicitation. A lawyer may not initiate the in-person, telephone, or real time electronic solicitation of legal
business under any circumstance, other than with an existing or former client, lawyer, close friend, or relative.

(b) Written Solicitation. A lawyer may initiate written solicitations to an existing or former client, lawyer, friend, or relative
without complying with the requirements of this Rule 4-7.3(b). Written solicitations to others are subject to the following
requirements:

(1) any written solicitation by mail shall be plainly marked "ADVERTISEMENT" on the face of the envelope and all written
solicitations shall be plainly marked "ADVERTISEMENT" at the top of the first page in type at least as large as the largest
written type used in the written solicitation;

(2) the lawyer shall retain a copy of each such written solicitation for two years. If written identical solicitations are sent to two
or more prospective clients, the lawyer may comply with this requirement by retaining a single copy together with a list of the
names and addresses of persons to whom the written solicitation was sent;




MO (cont.)

(3) each written solicitation must include the following: "Disregard this solicitation if you have already engaged a lawyer in
connection with the legal matter referred to in this solicitation. You may wish to consult your lawyer or another lawyer instead
of me (us). The exact nature of your legal situation will depend on many facts not known to me (us) at this time. You should
understand that the advice and information in this solicitation is general and that your own situation may vary. This statement
is required by rule of the Supreme Court of Missouri.;"

(4) written solicitations mailed to prospective clients shall be sent only by regular United States mail, not registered mail or
other forms of restricted or certified delivery;

(5) written solicitations mailed to prospective clients shall not be made to resemble legal pleadings or other legal documents;
(6) any written solicitation prompted by a specific occurrence involving or affecting the intended recipient of the solicitation or
family member shall disclose how the lawyer obtained the information prompting the solicitation;

(7) a written solicitation seeking employment by a specific prospective client in a specific matter shall not reveal on the
envelope or on the outside of a selfmailing brochure or pamphlet the nature of the client’s legal problem;

(8) if a lawyer knows that a lawyer other than the lawyer whose name or signature appears on the solicitation will actually
handle the case or matter or that the case or matter will be referred to another lawyer or law firm, any written solicitation
concerning a specific matter shall include a statement so advising the potential client; and

(9) a lawyer shall not send a written solicitation regarding a specific matter if the lawyer knows or reasonably should know that
the person to whom the solicitation is directed is represented by a lawyer in the matter.

(c) A lawyer shall not send, nor knowingly permit to be sent, on behalf of the lawyer, the lawyer’s firm, the lawyer’s partner, an
associate, or any other lawyer affiliated with the lawyer or the lawyer’s firm a written solicitation to any prospective client for
the purpose of obtaining professional employment if:

(1) it has been made known to the lawyer that the person does not want to receive such solicitations from the lawyer; (2) the
written solicitation involves coercion, duress, fraud, overreaching, harassment, intimidation, or undue influence; (3) the written
solicitation contains a false, fraudulent, misleading, or deceptive statement or claim or makes claims as to the comparative
quality of legal services, unless the comparison can be factually substantiated, or asserts opinions about the liability of the
defendant or offers assurances of client satisfaction; (4) the written solicitation concerns an action for personal injury or
wrongful death or otherwise relates to an accident or disaster involving the person solicited or a relative of that person if the
accident or disaster occurred less than 30 days prior to the solicitation or if the lawyer knows or reasonably should know that
the physical, emotional, or mental state of the person solicited makes it unlikely that the person would exercise reasonable
judgment in employing a lawyer; or (5) the written solicitation vilifies, denounces or disparages any other potential party.

(d) The provisions of Rule 4-7.3 shall not apply to services provided by a not for-profit organization funded in whole or in part
by the Legal Services Corporation established by 42 U.S.C. Section 2996(b) or to pro bono services provided free of charge
by a not-for-profit organization, a court-annexed program, a bar association, or an accredited law school. (effective 7/1/2007)

Nebraska

amends (c) slightly: deletes the words “known to be in need of legal services in a particular matter”; and replaces “Advertising
Material” with “This is an Advertisement.”; adds at the end of (c): “This is an advertisement” shall appear in type size at least
as large as the print of the address and shall be located in a conspicuous place on the envelope or postcard. (effective
9/1/2005)

South Dakota

(d): adds at the end: Where the communication is written, the label shall appear in a minimum 18-point type or in type as
large as the largest type otherwise used in the written communication, whichever is larger. This labeling requirement shall not
apply to mailings of announcements of changes in address, firm structure or personnel, nor to mailings of firm brochures to
persons selected on a basis other than prospective employment. (effective 1/1/2004)




Wisconsin

Adds (b)(1) the lawyer knows or reasonably should know that the physical, emotional or mental state of the person makes it
unlikely that the person would exercise reasonable judgment in employing a lawyer; or (b)(2) and (3): same as MR (b)(1) and
(2)

(c): adds “printed” before second instance of “recorded” and “and a copy of it shall be filed with the office of lawyer regulation
within five days of its dissemination” to end

Adds (e) Except as permitted under SCR 11.06, a lawyer, at his or her instance, shall not draft legal documents, such as
wills, trust instruments or contracts, which require or imply that the lawyer's services be used in relation to that document.
(effective 7/1/2007)

* variations as of 05-24-2011




ABA Model Rule 7.4 : Communication of Fields of Practice and Specialization

(a) A lawyer may communicate the fact that the lawyer does or does not practice in particular fields of law.
(b) A lawyer admitted to engage in patent practice before the United States Patent and Trademark Office may use the
designation "Patent Attorney" or a substantially similar designation.
(c) A lawyer engaged in Admiralty practice may use the designation "Admiralty," "Proctor in Admiralty" or a substantially
similar designation.
(d) A lawyer shall not state or imply that a lawyer is certified as a specialist in a particular field of law, unless:

(2) the lawyer has been certified as a specialist by an organization that has been approved by an appropriate state
authority or that has been accredited by the American Bar Association; and

(2) the name of the certifying organization is clearly identified in the communication.

lllinois

(b) Adds at beginning of paragraph, “The Supreme Court of lllinois does not recognize certifications of specialties in the
practice of law, nor does it recognize certifications of expertise in any phase of the practice of law by any agency,
governmental or private, or by any group, organization or association;”

Deletes (c) and (d);

Adds paragraph (c): “Except when identifying certificates, awards or recognitions issued to him or her by an agency or
organization, a lawyer may not use the terms “certified,” “specialist,” “expert,” or any other, similar terms to describe his
qualifications as a lawyer or his qualifications in any subspecialty of the law. If such terms are used to identify any certificates,
awards or recognitions issued by any agency, governmental or private, or by any group, organization or association, the
reference must meet the following requirements:

(1) the reference must be truthful and verifiable and may not be misleading in violation of Rule 7.1;

(2) the reference must state that the Supreme Court of lllinois does not recognize certifications of specialties in the practice of
law and that the certificate, award or recognition is not a requirement to practice law in lllinois.” (effective 1/1/2010)

Minnesota

(c): replaces “has been” with “is” (effective 10/1/2005)

Missouri

First paragraph is similar to MR (a) but adds: “Any such communication shall conform to the requirements of Rule 4-7.1.
Except as provided in Rule 4-7.4(a) and (b), a lawyer shall not state or imply that the lawyer is a specialist unless the
communication contains a disclaimer that neither the Supreme Court of Missouri nor The Missouri Bar reviews or approves
certifying organizations or specialist designations;”

Does not adopt (d). (effective 7/1/2007)

Nebraska

Same as MR (effective 9/1/2005)




South Dakota

Replaces MR (a) with an introductory section. The first sentence of the introduction is the same as MR (a). It then adds: If a
lawyer practices only in certain fields, or will not accept matters except in such fields, the lawyer is permitted so to indicate. A
lawyer shall not state or imply that the lawyer is a specialist except as follows:

(a) is the same as MR (b)

(b) is the same as MR (c)

adds as (c): If a lawyer or firm practices in only certain fields and desires to advertise such limitations in the yellow pages of
the telephone directory any such advertising must be accompanied by the following disclaimer appearing in a prominent and
conspicuous manner in such advertising or on the same page as the advertising: (1) Such certification is granted by an
organization which has been approved by the appropriate regulatory authority to grant such certification; or (2) Such
certification is granted by an organization that has not yet been approved by, or has been denied the approval available from
the appropriate regulatory authority,

and the absence or denial of approval is clearly stated in the communication, and in any advertising subject to Rule 7.2, such
statement appears in the same sentence that communicates the certification.

adds as (d): Pursuant to subsection (c)(1), the South Dakota Supreme Court hereby designates the American Bar
Association as the appropriate regulatory authority to accredit specialty certification programs according to such standards
and criteria as the American Bar Association may from time to time establish for accreditation of specialty programs.

(e) is the same as MR (d) (effective 1/1/2004)

Wisconsin

Title: has former MR

[former MR 7.4 and Wisconsin SCR 20:7.4 :

(a) A lawyer may communicate the fact that the lawyer does or does not practice in particular fields of law.

(b) A lawyer admitted to engage in patent practice before the United States Patent and Trademark Office may use the
designation “patent attorney” or a substantially similar designation.

(c) A lawyer engaged in admiralty practice may use the designation “admiralty,” “proctor in admiralty” or a substantially similar
designation.

(d) A lawyer shall not state or imply that a lawyer is certified as a specialist in a particular field of law, unless:

(1) the lawyer has been certified as a specialist by an organization that has been approved by an appropriate state authority
or that has been accredited by the American Bar Association; and

(2) the name of the certifying organization is clearly identified in the communication.]

(effective 7/1/2007)

* variations as of 10-21-2010




ABA Model Rule 7.5: Firm Names and Letterheads

(a) A lawyer shall not use a firm name, letterhead or other professional designation that violates Rule 7.1. A trade name
may be used by a lawyer in private practice if it does not imply a connection with a government agency or with a public or
charitable legal services organization and is not otherwise in violation of Rule 7.1.

(b) A law firm with offices in more than one jurisdiction may use the same name or other professional designation in each
jurisdiction, but identification of the lawyers in an office of the firm shall indicate the jurisdictional limitations on those not
licensed to practice in the jurisdiction where the office is located.

(c) The name of a lawyer holding a public office shall not be used in the name of a law firm, or in communications on its
behalf, during any substantial period in which the lawyer is not actively and regularly practicing with the firm.

(d) Lawyers may state or imply that they practice in a partnership or other organization only when that is the fact.

lllinois Same as MR (effective 1/1/2010)

Minnesota Same as MR (effective 10/1/2005)

Missouri Same as MR (effective 7/1/2007)

Nebraska replaces (a) with: (a) A lawyer shall not use a firm name, letterhead or other professional designation that violates Rule 7.1. A

trade name may be used by a lawyer in private practice if: (1) the trade name includes the name of at least one of the lawyers
practicing under said name. A law firm consisting solely of the name or names of deceased or retired members of the firm
does not have to include the name of an active member of the firm; (2) the trade name does not imply a connection with a
government entity, with a public or charitable legal services organization or any other organization, association or institution or
entity, unless there is, in fact, a connection; and (3) the trade name is not otherwise in violation of Rule 7.1. (effective
9/1/2005)

South Dakota

adds as (e): The disclosure required in Rule 1.4(c)(1) or (2) shall be in black ink with type no smaller than the type used for
showing the individual lawyer’'s names. (effective 1/1/2004)

Wisconsin

Same as MR (effective 7/1/2007)

* variations as of 10-21-2010
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M.R. 3140

IN THE
SUPREME COURT
OF
THE STATE OF ILLINOIS

Order entered July 1, 2009.

Effective January 1, 2010, the provisions of the Tllinois Rules of Professional
Conduct will be repealed and replaced by the following Tllinois Rules of Professional
Conduct of 2010,

ARTICLE VIII. ILLINOIS RULES OF PROFESSIONAL CONDUCT
OF 2010

Preamble: a Lawyer’s Responsibilities

[1] A lawyer, as a member of the legal profession, is a representative of clients,
an officer of the legal system and a public citizen having special responsibility forthe
quality of justice.

[2] As a representative of clients, a lawyer performs various functions. As
advisor, a lawyer provides a client with an informed understanding of the client’s
legal rights and obligations and explains their practical implications. As advocate, a
lawyer zealously asserts the client’s position under the rules of the adversary system.
As negotiator, a lawyer seeks a result advantageous to the client but consistent with
requirements of honest dealings with others. As an evaluator, a lawyer acts by
examining a client’s legal affairs and reporting about them to the client or to others.

[3] In addition to these representational functions, a lawyer may serve as a third-
party neutral, a nontepresentational role helping the parties to resolve a dispute or
other matter. Some of these Rules apply directly to lawyers who are or have served
as third-party neufrals. See, e.g., Rules 1.12 and 2.4. In addition, there are Rules that
apply to lawyers who are not active in the practice of law or to practicing lawyers
even when they ate acting in a nonprofessional capacity. For example, a lawyer who
commits fraud in the conduct of a business is subject to discipline for engaging in
conduct involving dishonesty, fiaud, deceit or misrepresentation, See Rule 8.4.

[4] In all professional functions a lawyer should be competent, prompt and
diligent. A lawyer should maintain communication with a client concerning the
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conflicts of interest with other matters being handled by the lawyer’s firm, paragraph
(b) provides that Rule 1.10 is inapplicable to a representation governed by this Rule
cxcept as provided by paragraph (a)(2). Paragraph (a)(2) requires the participating
lawyer to comply with Rule 1.10 when the lawyer knows that the lawyer’s firm is
disqualified by Rules 1.7 or 1,9(a). By vittue of paragraph (b), however, a lawyer’s
participation in a short-term limited legal services program will not preciude the
lawyer’s firm from undertaking or continuing the representation of a client with
interests adverse to a client being represented under the program’s auspices. Nor will
the personal disqualification of a lawyer participating in the program be imputed to
other lawyers participating in the program,

[5] If, after commencing a short-term limited representation in accordance with
this Rule, a lawyer undertakes to represent the client in the matter on an ongoing
basis, Rules 1.7, 1.9(a) and 1,10 become applicable.

Adopted July 1, 2009, effective January 1, 2010.

RULE 7.1: COMMUNICATIONS CONCERNING A LAWYER’S SERVICES

A lawyer shall not make a false or misleading communication about the lawyer
or the lawyer’s services. A communication is false or misleading if it contains a
material misrepresentation of fact or law, or omits a fact necessary to make the
statement considered as a whole not materially misleading.

Adopted July 1, 2009, effective January 1, 2010.

Comment

[1] This Rule governs all communications about a lawyer’s services, including
advertising permitted by Rule 7.2. Whatever means are used to make known a
lawyer’s services, statements about them must be truthful,

[2] Truthful statements that are misleading are also prohibited by this Rule. A
truthful statement is misleading if it omits a fact necessary to make the lawyer’s
communication considered as a whole not materially misleadin g. A truthful statement
is also misleading if there is a substantial likelihood that it will lead a reasonable
person to formulate a specific conclusion about the lawyer or the lawyer’s services
for which there is no reasonable factual foundation.

[3] An advertisement that truthfully reports a lawyer’s achievements on behalf
of clients or former clients may be misleading if presented so as to lead a reasonable
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person to form an unjustified expectation that the same results could be obtained for
other clients in similar matters without reference to the specific factual and legal
circumstances of each client’s case. Similarly, an unsubstantiated comparison of the
lawyer’s services or fees with the services or fees of other lawyers may be misleading
if presented with such specificity as would lead a reasonable person to conclude that
the comparison can be substantiated. The inclusion of an appropriate disclaimer or
qualifying language may preclude a finding that a statement is likely to create
unjustified expectations or otherwise mislead a prospective client.

[4] See also Rule 8.4(e) for the prohibition against stating or implying an ability
to influence improperly a government agency or official or to achieve results by
means that violate the Rules of Professional Conduct or other law.

Adopted July 1, 2009, effective January 1, 2010,

RULE 7.2: ADVERTISING

(a) Subject to the requirements of Rules 7.1 and 7.3, a lawyer may advertise
services through written, recorded or electronic communication, including public
media.

(b) A lawyer shall not give anything of value to a person for recommending the
lawyer’s services except that a lawyer may

(1) pay the reasonable costs of advertisements or communications permitted
by this Rule;

(2) pay the usual charges of a legal service plan or a not-for-profit lawyer
referral service;

(3) pay for a law practice in accordance with Rule 1.17; and

(4) refer clients to another lawyer or a nonlawyer professional pursuant to an
agreement not otherwise prohibited under these Rules that provides for the other
person to refer clients or customers to the lawyer, if

(1) the reciprocal referral agreement is not exclusive, and
(ii) the client is informed of the existence and nature of the agreement,

(c) Any communication made pursuant to this Rule shall include the name and
office address of at least one lawyer or law firm responsible for its content.

Adopted July 1, 2009, effective January 1, 2010.
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Comment

[1] To assist the public in obtaining legal services, lawyers should be allowed to
make known their services not only through reputation but also through organized
information campaigns in the form of advertising. Advertising involves an active
quest for clients, contrary to the tradition that a lawyer should not seek clientele.
However, the public’s need to know about legal services can be fulfilled in part
through advertising, This need is particularly acute in the case of persons of moderate
means who have not made extensive use of legal services. The interest in expanding
public information about legal services ought to prevail over considerations of
tradition. Nevertheless, advertising by lawyers entails the risk of practices that are
misleading or overreaching,

[2] This Rule permits public dissemination of information concerning a lawyer’s
name or firm name, address and telephone number; the kinds of services the lawyer
willundertake; the basis on which the lawyer’s fees are determined, including prices
for specific services and payment and credit arrangements; a lawyer’s foreign
language ability; names of references and, with their consent, names of clients
regularly represented; and other information that might invite the attention of those
seeking legal assistance,

[3] Questions of effectiveness and taste in advertising are matters of speculation
and subjective judgment. Some jurisdictions have had extensive prohibitions against
television advertising, against advertising going beyond specified facts about a
lawyer, or against “undignified” advertising, Television is now one of the most
powerful media for getting information to the public, particularly persons of low and
moderate income; prohibiting television advertising, therefore, would impede the
flow of information about legal services to many sectors of the public, Limiting the
information that may be advertised has a similar effect and assumes that the bar can
accurately forecast the kind of information that the public would regard as relevant.
Similarly, electronic media, such as the Internet, can be an important source of
information about legal services, and lawful communication by electronic mail is
permitted by this Rule, But see Rule 7.3(a) for the prohibition against the solicitation
ofa prospective client through a real-time electronic exchange thatis not initiated by
the prospective client.

(4] Neither this Rule nor Rule 7.3 prohibits communications authorized by law,
such as notice to members of a class in class action litigation,

Paying Others to Recommend a Lawyer

[5] Lawyers are not permitted to pay others for channeling professional work.
Paragraph (b)(1), however, allows a lawyer to pay for advertising and
communications permitted by this Rule, including the costsof print directory listings,
on-line directory listings, newspaper ads, television and radio airtime, domain-name
registrations, sponsorship fees, banner ads, and group advertising. A lawyer may

~121-




compensate employees, agents and vendors who are engaged to provide marketing
or client-development services, such as publicists, public-relations personnel,
business-development staff and website designers. See Rule 5.3 for the duties of
lawyers and law firms with respect to the conduct of nonlawyers who prepare
marketing materials for them,

[6] A lawyer may pay the usual charges ofa legal service plan or a not-for-profit
lawyer referral service. A legal service plan is a prepaid or group legal service plan
or a similar delivery system that assists prospective clients to secure legal
representation. A lawyer referral service, on the other hand, is any organization that
holds itself out to the public as a lawyer referral service. Such referral services are
understood by laypersons to be consumer-oriented organizations that provide
unbiased referrals to lawyers with appropriate experience in the subject matter ofthe
representation and afford other client protections, such as complaint procedures or
malpractice insurance requirements. Consequently, this Rule only permits a lawyer
to pay the usual charges of a not-for-profit lawyer referral service.

[7] A lawyer who accepts assignments or referrals from a legal service plan or
referrals from a lawyer referral service must act reasonably to assure that the
activities of the plan or service are compatible with the lawyer’s professional
obligations. See Rule 5.3. Legal service plans and lawyer referral services may
communicate with prospective clients, but such communication must be in
conformity with these Rules, Thus, advertising must not be false or misleading, as
would be the case if the communications of a group advertising program or a group
legal services plan would mislead prospective clients to think that it was a lawyer
referral service sponsored by a state agency or bar association. Nor could the lawyer
allow in-person, telephonic, or real-time contacts that would violate Rule 7.3,

[8] A lawyer also may agree to refer clients to another lawyer or a nonlawyer
professional, in return for the undertaking of that person to refer clients or customers
to the lawyer. Such reciprocal referral arrangements must not interfere with the
lawyer’s professional judgment as to making referrals or as to providing substantive
legal services. See Rules 2.1 and 5.4(c). Except as provided in Rule 1.5(¢), a lawyer
who receives referrals from a lawyer or nonlawyer professional must not pay
anything solely for the referral, but the lawyer does not violate paragraph (b) of this
Rule by agreeing to refer clients to the other lawyer or nonlawyer professional, so
long as the reciprocal referral agreement is not exclusive and the client is informed
of the referral agreement. Conflicts of interest created by such arrangements are
governed by Rule 1.7. Reciprocal referral agreements should not be of indefinite
duration and should be reviewed periodically to determine whether they comply with
these Rules. This Rule does not restrict referrals or divisions of revenues or net
income among lawyers within firms comprised of multiple enfities.

Adopted July 1, 2009, effective January 1, 2010.
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RULE 7.3: DIRECT CONTACT WITH PROSPECTIVE CLIENTS

(a) A lawyer shall not by in-person, live telephone or real-time electronic contact
solicit professional employment from a prospective client when a significant motive
for the lawyer’s doing so is the lawyer’s pecuniary gain, unless the person contacted:

(1) is a lawyer; or

(2) has a family, close personal, or prior professional relationship with the
lawyer,
(b) A lawyer shall not solicit professional employment from a prospective client

by written, recorded or electronic communication or by in-person, telephone or real-
time electronic contact even when not otherwise prohibited by paragraph (a), if:

(1) the prospective client has made known to the lawyer a desire not to be
solicited by the lawyer; or

(2) the solicitation involves coercion, duress or harassment.

(c) Every written, recorded or electronic communication from a lawyer soliciting
professional employment from a prospective client known to be in need of legal
services in a particular matter shall include the words “Advertising Material” on the
outside envelope, if any, and at the beginning and ending of any recorded or
electronic communication, unless the recipient of the communication is a person
specified in paragraphs (a)(1) or (a)(2).

(d) Notwithstanding the prohibitions in paragraph (a), a lawyer may participate
with a prepaid or group legal service plan operated by an organization not owned or
directed by the lawyer that uses in-person or telephone contact tosolicit memberships
or subscriptions for the plan from persons who are not known to need legal services
in a particular matter covered by the plan.

Adopted July 1, 2009, effective January 1, 2010,

Comment

[1] There is a potential for abuse inherent in direct in-person, live telephone or
real-time electronic contact by a lawyer with a prospective client known to need legal
services. These forms of contact between a lawyer and a prospective client subject
the layperson to the private importuning of the trained advocate in a direct
interpersonal encounter. The prospective client, who may already feel overwhelmed
by the circumstances giving rise to the need for legal services, may find it difficult
fully to evaluate all available alternatives with reasoned judgment and appropriate
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self-interest in the face of the lawyer’s presence and insistence upon being retained
immediately. The situation is fraught with the possibility of undue influence,
intimidation, and overreaching.

[2] This potential for abuse inherent in direct in-person, live telephone or real-
time electronic solicitation of prospective clients justifics its prohibition, particularly
since lawyer advertising and written and recorded communication permitted under
Rule 7.2 offer alternative means of conveying necessary information to those who
may be in need of legal services. Advertising and written and recorded
communications which may be mailed or autodialed make it possible for a
prospective client to be informed about the need for legal services, and about the
qualifications of available lawyers and law firms, without subjecting the prospective
client to direct in-person, telephone or real-time electronic persuasion that may
overwhelm the client’s judgment.

[3] The use of general advertising and written, recorded or electronic
communications to transmit information from lawyer to prospective client, rather
than direct in-person, live telephone or real-time electronic contact, will help to
assure that the information flows cleanly as well as freely. The confents of
advertisements and communications permitted under Rule 7.2 can be permanently
recorded so that they cannot be disputed and may be shared with others who know
the lawyer. This potential for informal review is itself likely to help guard against
statements and claims that might constitute false and misleading communications,
in violation of Rule 7.1. The contents of direct in-person, live telephone or real-time
electronic conversations between a lawyer and a prospective client can be disputed
and may not be subject to third-party scrutiny. Consequently, they are much more
likely to approach (and occasionally cross) the dividing line between accurate
representations and those that are false and misleading.

[4] There is far less [ikelihood that a lawyer would engage in abusive practices
against an individual who is a former client, or with whom the lawyer has close
personal or family relationship, or in situations in which the lawyer is motivated by
considerations other than the lawyer’s pecuniary gain, Nor is there a serious potential
for abuse when the person contacted is a lawyer. Consequently, the general
prohibition in Rule 7.3(a) and the requirements of Rule 7.3(c) are not applicable in
those situations. Also, paragraph (a) is not intended to prohibit a lawyer from
participating in constitutionally protected activities of public or charitable legal-
service organizations orbona fide political, social, civic, fraternal, employee or trade
organizations whose purposes include providing or recommending legal services to
its members or beneficiaries.

[5] But even permitted forms of solicitation can be abused. Thus, any solicitation
which contains information which is false or misleading within the meaning of Rule
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7.1, which involves coercion, duress or harassment within the meaning of Rule
7.3(b)(2), or which involves contact with a prospective client who has made known
to the lawyer a desire not to be solicited by the lawyer within the meaning of Rule
7.3(b)(1) is prohibited. Moreover, if after sending a letter or other communication to
a client as permitfed by Rule 7.2 the lawyer receives no response, any further effort
to communicate with the prospective client may violate the provisions of Rule 7.3(b).

[6] This Rule is not intended to prohibit a lawyer from contacting representatives
of organizations or groups that may be interested in establishing a group or prepaid
legal plan for their members, insureds, beneficiaries or other third parties for the
purpose of informing such entities of the availability of and details concerning the
plan or arrangement which the lawyer or lawyer’s firm is willing to offer. This form
of communication is not directed to a prospective client. Rather, it is usually
addressed to an individual acting in a fiduciary capacity seeking a supplier of legal
services for others who may, if they choose, become prospective clients of the
lawyer. Under these circumstances, the activity which the lawyer undertakes in
communicating with such representatives and the type of information transmitted to
the individual are functionally similar to and serve the same purpose as advertising
permitted under Rule 7.2,

[7] The requirement in Rule 7.3(c) that certain communications be marked
“Advertising Material” does not apply to communications sent in response to
requests of potential clients or their spokespersons or sponsors. General
announcements by lawyers, including changes in personnel or office location, do not
constitute communications soliciting professional employment from a client known
to be in need of legal services within the meaning of this Rule.

[8] Paragraph (d) ofthis Rule permits a lawyer to participate with an organization
which uses personal contact to solicit members for its group or prepaid legal service
plan, provided that the personal contact is not undertaken by any lawyer who would
be a provider of legal services through the plan. The organization must not be owned
by or directed (whether as manager or otherwise) by any lawyer or law firm that
participates in the plan. For example, paragraph (d) would not permit a lawyer to
create an organization controlled directly or indirectly by the lawyer and use the
organization for the in-person or telephone solicitation of legal employment of the
lawyerthrough memberships in the plan or otherwise. The communication permitted
by these organizations also must not be directed to a person known to need legal
services in a particular matter, but is to be designed to inform potential plan members
generally of another means of affordable legal services. Lawyers who participate in
a legal service plan must reasonably assure that the plan sponsors are in compliance
with Rules 7.1, 7.2 and 7.3(b). See Rule 8.4(a).
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Adopted July 1, 2009, effective January 1, 2010.

RULE 7.4: COMMUNICATION OF FIELDS OF PRACTICE AND
SPECIALIZATION

(a) A lawyer may communicate the fact that the lawyer does or does not practice
in particular fields of law,

(b) The Supreme Court of Tllinois does not recognize certifications of specialties
in the practice of law, nor does it recognize certifications of expertise in any phase
of the practice of law by any agency, governmental or private, or by any group,
organization or association. A lawyer admitted to engage in patent practice before the
United States Patent and Trademark Office may use the designation “Patent
Attorney” or a substantially similar designation.

(c) Except when identifying certificates, awards or recognitions issued to him or
her by an agency or organization, a lawyer may not use the terms “certified,”’
“specialist,”” “expert,”” or any other, similar terms to describe his qualifications as a
lawyer or his qualifications in any subspecialty of the law. If such terms are used to
identify any certificates, awards ot recognitions issued by any agency, governmental
or private, or by any group, organization or association, the reference must meet the
following requirements:

(1) the reference must be truthful and verifiable and may not be misleading

in violation of Rule 7.1;

(2) the reference must state that the Supreme Court of Illinois does not
recognize certifications of specialties in the practice of law and that the
cettificate, award or recognition is not a requirement to practice law in Iilinois.

Adopted July 1, 2009, effective January 1, 2010.

Comment

[1] Paragraph (a) of this Rule peimits a lawyer to indicate areas of practice in
communications about the lawyer’s services. If a lawyer practices only in certain
fields, or will not accept matters except in a specified field or fields, the lawyer is
permitted to so indicate,

[2] Paragraph (b) states the general policy of the Supreme Court of THinois not
to recognize certifications of specialties or expertise, except that it recognizes that
admission to patent practice before the Patent and Trademark Office confers a long-
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established and well-recognized status. The omission of referenceto lawyers engaged
in frademark or admiralty practice that were contained in the prior rule is not
intended to suggest that such lawyers may notuse terms such as “Trademark Lawyer”
or “Admiralty” to indicate areas of practice as permitted by paragraph (a).

[3] Paragraph (c) permits a lawyer to state that the lawyer is certified, is a
specialist in a field of law, or is an “expert” or any other similar term, only if certain
requirements are met,

Adopted July 1, 2009, effective January 1, 2010.

RULE 7.5: FIRM NAMES AND LETTERHEADS

(a) A lawyer shall not use a firm name, letterhead or other professional
designation that violates Rule 7.1. A trade name may be used by a lawyer in private
practice if it does not imply a connection with a government agency or with a public
or charitable legal services organization and is not otherwise in violation of Rule 7. 1.

(b) A law firm with offices in more than one jurisdiction may use the same name
or other professional designation in each jurisdiction, butidentification of the lawyers
in an office of the firm shall indicate the jurisdictional limitations on those not
licensed to practice in the jurisdiction where the office is located.

(c) The name of a lawyer holding a public office shall not be used in the name of
a law firm, or in communications on its behalf, during any substantial period in
which the lawyer is not actively and regularly practicing with the firm.

(d) Lawyers may state or imply that they practice in a partnership or other
organization only when that is the fact.

Adopted July 1, 2009, effective January 1, 20190.

Comment

[1] A firm may be designated by the names of all or some of its members, by the
names of deceased members where there has been a continuing succession in the
firm’s identity or by a trade name such as the “ABC Legal Clinic.” A lawyer or law
firm may also be designated by a distinctive website address or comparable
professional designation. Although the United States Supreme Court has held that
legislation may prohibit the use of trade names in professional practice, use of such
names in law practice is acceptable so long as it is not misleading. If a private firm
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uses a trade name that includes a geographical name such as “Springfield Legal
Clinic,” an express disclaimer that it is a public legal aid agency may be required to
avoid a misleading implication. It may be observed that any firm name including the
name of'a deceased partner is, strictly speaking, a trade name. The use of such names
to designate law firms has proven a useful means of identification. However, it is
misleading to use the name of a lawyer not associated with the firm or a predecessor
of the firm, or the name of a nonlawyer.

[2] With regard to paragraph (d), lawyers sharing office facilities, but who are not
in fact associated with each other in a law firm, may not denominate themselves as,

for example, “Smith and Jones,” for that title suggests that they are practicing law
together in a firm.

Adopted July 1, 2009, effective January t, 2010.

RULE 7.6: RESERVED

RULE 8.1: BAR ADMISSION AND DISCIPLINARY MATTERS

An applicant for admission to the bar, or a lawyer in connection with a bar
admission application or in connection with a disciplinary matter, shall not:

(a) knowingly make a false statement of material fact; or

(b) fail to disclose a fact necessary to correct a misapprehension known by the
person to have arisen in the matter, or knowingly fail to respond to a lawful demand
for information from an admissions or disciplinary authority, except that this Rule
does not require disclosure of information otherwise protected by these Rules or by
law,

Adopted July 1, 2009, effective January 1, 2010.

Comment

[1] The duty imposed by this Rule extends to persons secking admission to the
bar as well as to lawyers. Hence, if a person makes a material false statement in
connection with an application for admission, it may be the basis for subsequent
disciplinary action if the person is admitted, and in any event may be relevant in a
subsequent admission application. The duty imposed by this Rule applies to a
lawyer’s own admission or discipline as well as that of others. Thus, it is a separate
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this rule, the Rules of Professional Conduct, including Rules 1.6 and 1.9(c), are applicable to the limited
representation.

[3] Because a lawyer who is representing a client in the circumstances addressed by this rule
ordinarily is not able to check systematically for conflicts of interest, paragraph (a) requires compliance
with Rule 1.7 or 1.9(a) only if the lawyer knows that the representation presents a contlict of interest for
the lawyer, and with Rule 1.10 only if the lawyer knows that another lawyer in the lawyer’s firm is
disqualified by Rule 1.7 or 1.9(a} in the matter.

[4] Because the limited nature of the services significantly reduces the risk of conflicts of interest
with other matters being handled by the lawyer’s firm, paragraph (b) provides that Rule 1.10 is
inapplicable to a representation governed by this rule except as provided by paragraph (a)(2), Paragraph
(a}{2) requires the participating lawyer to comply with Rule 1.10 when the lawyer knows that the
lawyer's firm is disqualified by Rule 1.7 or 1.9(a). By virtue of paragraph (b), however, a lawyer's
participation in a short-term limited legal services program will not preclude the lawyer’s firm from
undertaking or continuing the representation of a client with interests adverse to a client being
represented under the program’s auspices. Nor will the personal disqualification of a lawyer
participating in the program be imputed to other lawyers participating in the program.

[5] If, after commencing a short-term limited representation in accordance with this rule, a lawyer

undertakes to represent the client in the matter on an ongoing basis, Rules 1.7, 1.9(a) and 1.10 becoine
applicable.

INFORMATION ABOUT LEGAL SERVICES
RULE 7.1: COMMUNICATIONS CONCERNING A LAWYER’S SERVICES

A lawyer shall not make a false or misleading communication about the lawyer
or the lawyer’s services. A communication is false or misleading if it contains a material
misrepresentation of fact or law, or omits a fact necessary to make the statement
considered as a whole not materially misleading.

Comment

[1] This rule govems all communications about a lawyer's services, including advertising
permitted by Rule 7.2, Whatever means are used to make known a lawyer's services, statements about
them must be truthful,

[2] Truthful statements that are misleading are also prohibited by this rule. A truthful statement
is misleading if it omits a fact necessary to make the lawyer’s communication considered as a whole not
materially misleading. A truthful statement is also misleading if there is a substantial likelihood that it
will lead a reasonable person to formulate a specific conclusion about the lawyer or the lawyer’s services
for which there is no reasonable factual foundation.

[3] An advertisement that truthfully reports a lawyer’s achievements on behalf of clients or
former clients may be misleading if presented so as to lead a reasonable person to form an unjustified
expectation that the same results could be obtained for other clients in similar matters without reference
to the specific factual and legal circumstances of each client’s case. Similarly, an unsubstantiated
comparison of the lawyer’s services or fees with the services or fees of other lawyers may be misleading if
presented with such specificity as would lead a reasonable person to conclude that the comparison can be
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substantiated. The inclusion of an appropriate disclaimer or qualifying language may preclude a finding
that a statement is likely to create unjustified expectations or otherwise mislead a prospective client.

[4] See also Rule 8.4(e) for the prohibition against stating or implying an ability to influence
improperly a government agency or official or to achieve results by means that violate the Rules of
Professional Conduct or other law.

RULE 7.2: ADVERTISING

(a) Subject to the requirements of Rules 7.1 and 7.3, a lawyer may advertise
services through written, recorded, or electronic communications, including public
media.

(b) A lawyer shall not give anything of value to a person for recommending the
lawyer’s services except that a lawyer may:

(1) pay the reasonable costs of advertisements or communications
permitted by this rule;

(2) pay the usual charges of a legal service plan or a not-for-profit lawyer
referral service;

(3) pay for a law practice in accordance with Rule 1.17; and

(4) refer clients to another lawyer or a nonlawyer professional pursuant to
an agreement not otherwise prohibited under these rules that provides for the
other person to refer clients or customers to the lawyer, if

(i) the reciprocal referral agreement is not exclusive, and

(i) the client is informed of the existence and nature of the
agreement.

(c) Any communication made pursuant to this rule shall include the name of at
least one lawyer or law firm responsible for its content.

Comment

[1] To assist the public in obtaining legal services, lawyers should be allowed to make known
their services not only through reputation but also through organized information campaigns in the form
of advertising. Advertising involves an active quest for clients, contrary to the tradition that a lawyer
should not seek clientele. However, the public’s need to know about legal services can be fulfilled in part
through advertising, This need is particularly acute in the case of persons of moderate means who have
not made extensive use of legal services. The interest in expanding public information about legal
services ought to prevail over considerations of tradition. Nevertheless, advertising by lawyers entails the
risk of practices that are misleading or overreaching.
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[2] This rule permits public dissemination of information concerning a lawyer’s name or firm
name, address and telephone number; the kinds of services the lawyer will undertake; the basis on which
the lawyer's fees are determined, including prices for specific services and payment and credit
arrangements; a lawyer’s foreign language ability; names of references and, with their consent, names of
clients regularly represented; and other information that might invite the attention of those seeking legal
assistance,

[3] Questions of effectiveness and taste in advertising are matters of speculation and subjective
judgment. Some jurisdiclions have had extensive prohibitions against television advertising, against
advertising going beyond specified facts about a lawyer, or against “undignified” advertising. Television
is now one of the most powerful media for getting information to the public, particularly persons of low
and moderate income; prohibiting television advertising, therefore, would impede the flow of
information about legal services to many sectors of the public. Limiting the information that may be
advertised has a similar effect and assumes that the bar can accurately forecast the kind of information
that the public would regard as relevant.

[4] Neither this rule nor Rule 7.3 prohibits communications authorized by law, such as notice to
members of a class in class action litigation,

Paying Others to Recommend a Lawyer

{5] Lawyers are not permitted to pay others for channeling professional work. Paragraph (b)(1),
however, allows a lawyer to pay for advertising and communications permitted by this rule, including
the costs of print directory listings, on-line directory listings, newspaper ads, television and radio airtime,
domain-name registrations, sponsorship fees, banner ads, and group advertising. A lawyer may
compensate employees, agents and vendors who are engaged to provide marketing or client-
development services, such as publicists, public-relations personnel, business-development staff and
website designers. See Rule 5.3 for the duties of lawyers and law firms with respect to the conduct of
nonlawyers who prepare marketing materials for them.

[6] A lawyer may pay the usual charges of a legal service plan or a not-for-profit lawyer referral
service. A legal service plan is a prepaid or group legal service plan or a similar delivery system that
assists prospective clients to secure legal representation. A lawyer referral service, on the other hand, is
any organization that holds itself out to the public as a lawyer referral service. Such referral services are
understood by laypersons to be consumer-oriented organizations that provide unbiased referrals to
lawyers with appropriate experience in the subject matter of the representation and afford other client
protections, such as complaint procedures or malpractice insurance requirements. Consequently, this rule
only permits a lawyer to pay the usual charges of a not-for-profit lawyer referral service.

{7] A lawyer who accepts assignments or referrals from a legal service plan or referrals from a
not-for-profit lawyer referral service must act reasonably to assure that the activities of the plan or service
are compatible with the lawyer’s professional obligations. See Rule 5.3. Legal service plans and lawyer
referral services may communicate with prospective clients, but such communication must be in
conformity with these Rules. Thus, advertising must not be false or misleading, as would be the case if
the communications of a group advertising program or a group legal services plan would mislead
prospective clients to think that it was a lawyer referral service sponsored by a state agency or bar
association. Nor could the lawyer allow in-person or telephonic contacts that would violate Rule 7.3.

[8] A lawyer also may agree to refer clients to another lawyer or a nonlawyer professional, in
return for the undertaking of that person to refer clients or customers to the lawyer. Such reciprocal
referral arrangements must not interfere with the lawyer’s professional judgment as to making referrals

105




or as to providing substantive legal services. See Rules 2.1 and 54(c), Except as provided in Rule 1.5(e), a
lawyer who receives referrals from a lawyer or nonlawyer professional must not pay anything solely for
the referral, but the lawyer does not violate paragraph (b) of this rule by agreeing to refer clients to the
other lawyer or nonlawyer professional, so long as the reciprocal referral agreement is not exclusive and
the client is informed of the referral agreement, Conflicts of interest created by such arrangements are
governed by Rule 1.7. Reciprocal referral agreements should not be of indefinite duration and should be
reviewed periodically to determine whether they comply with these Rules. This rule does not restrict
referrals or divisions of revenues or net income among lawyers within a firm.

RULE 7.3: DIRECT CONTACT WITH PROSPECTIVE CLIENTS

(a) A lawyer shall not by in-person or live telephone contact solicit professional
employment from a prospective client when a significant motive for the lawyer’s doing
so is the lawyer’s pecuniary gain, unless the person contacted:

(1) is a lawyer; or

(2) has a family, close personal, or prior professional relationship with the
lawyer.

(b) A lawyer shall not solicit professional employment from a prospective client
by written, recorded, or electronic communication or by in-person or telephone contact
even when not otherwise prohibited by paragraph (a) if:

(1) the prospective client has made known to the lawyer a desire not to be
solicited by the lawyer; or

(2) the solicitation involves coercion, duress, or harassment.

(¢) Every written, recorded, or electronic communication from a lawyer soliciting
professional employment from a prospective client known to be in need of legal
services in a particular matter shall clearly and conspicuously include the words
“ Advertising Material” on the outside envelope, if any, and within any written,
recorded, or electronic communication, unless the recipient of the communication is a
person specified in paragraphs (a)(1) or (a)(2).

(d) Notwithstanding the prohibitions in paragraph (a), a lawyer may participate
with a prepaid or group legal service plan operated by an organization not owned or
directed by the lawyer that uses in-person or telephone contact to solicit memberships
or subscriptions for the plan from persons who are not known to need legal services in a
particular matter covered by the plan.
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Comment

[1] There is a potential for abuse inherent in direct in-person or live telephone contact by a lawyer
with a prospective client known to need legal services. These forms of contact between a lawyer and a
prospective client subject the layperson to the private importuning of the trained advocate in a direct
interpersonal encounter, The prospective client, who may already feel overwhelmed by the circumstances
giving rise to the need for legal services, may find it difficult fully to evaluate all available alternatives
with reasoned judgment and appropriate self-interest in the face of the lawyer’s presence and insistence
upon being retained immediately. The situation is fraught with the possibility of undue influence,
intimidation, and over-reaching.

[2] This potential for abuse inherent in direct in-person or live telephone solicitation of
prospective clients justifies its prohibition, particularly since lawyer advertising and written and recorded
communication permitted under Rule 7.2 offer alternative means of conveying necessary information to
those who may be in need of legal services. Advertising and written and recorded communications which
may be mailed or autodialed make it possible for a prospective client to be informed about the need for
legal services, and about the qualifications of available lawyers and law firms, without subjecting the
prospective client to direct in-person or telephone persuasion that may overwhelm the client’s judgment.

[3] The use of general advertising and written, recorded or electronic communications to transmit
information from lawyer to prospective client, rather than direct in-person or live telephone contact, will
help to assure that the information flows cleanly as well as freely. The contents of advertisements and
communications permitted under Rule 7.2 can be permanently recorded so that they cannot be disputed
and may be shared with others who know the lawyer. This potential for informal review is itself likely to
help guard against statements and claims that might constitute false and misleading communications, in
violation of Rule 7.1. The contents of direct in-person or live telephone conversations between a lawyer
and a prospective client can be disputed and may not be subject to third-party scrutiny. Consequently,
they are much more likely to approach (and occasionally cross) the dividing line between accurate
representations and those that are false and misleading.

[4] There is far less likelihood that a lawyer would engage in abusive practices against an
individual who is a former client, or with whom the lawyer has a close personal or family relationship, or
in situations in which the lawyer is motivated by considerations other than the lawyer’s pecuniary gain.
Nor is there a serious potential for abuse when the person contacted is a lawyer. Consequently, the
general prohibition in Rule 7.3(a) and the requirements of Rule 7.3(c) are not applicable in those
situations. Also, paragraph (a) is not intended to prohibit a lawyer from participating in constitutionally
protected activities of public or charitable legal service organizations or bona fide political, social, civic,
fraternal, employee or trade organizations whose purposes include providing or recommending legal
services to its members or beneficiaries.

[5] But even permitted forms of solicitation can be abused. Thus, any solicitation which contains
information which is false or misleading within the meaning of Rule 7.1, which involves coercion, duress
or harassment within the meaning of Rule 7.3(b)(2), or which involves contact with a prospective client
who has made known to the lawyer a desire not to be solicited by the lawyer within the meaning of
Rule 7.3(b)(1) is prohibited. Moreover, if after sending a letter or other communication to a client as
permitted by Rule 7.2 the lawyer receives no response, any further effort to communicate with the
prospective client may violate the provisions of Rule 7.3(b).

[6] This rule is not intended to prohibit a lawyer from contacting representatives of organizations
or groups that may be interested in establishing a group or prepaid legal plan for their members,
insureds, beneficiaries or other third parties for the purpose of informing such entities of the availability
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of and details concerning the plan or arrangement which the lawyer or lawyer’s firm is willing to offer.
This form of communication is not directed to a prospective client. Rather, it is usually addressed to an
individual acting in a fiduciary capacity seeking a supplier of legal services for others who may, if they
choose, become prospective clients of the lawyer. Under these circumstances, the activity which the
lawyer undertakes in communicating with such representatives and the type of information transmitted
to the individual are functionally similar to and serve the same purpose as advertising permitted under
Rule 7.2,

[7] The requirement in Rule 7.3(c) that certain communications be marked “Advertising Material”
does not apply to communications sent in response to requests of potential clients or their spokespersons
or sponsors, General announcements by lawyers, including changes in personnel or office location, do not
constitute communications soliciting professional employment from a client known to be in need of legal
services within the meaning of this rule.

[8] Paragraph (d) of this rule permits a lawyer to participate with an organization which uses
petsonal contact to solicit members for its group or prepaid legal service plan, provided that the personal
contact is not undertaken by any lawyer who would be a provider of legal services through the plan, The
organization must not be owned by or directed (whether as manager or otherwise) by any lawyer or law
firm that participates in the plan. For example, paragraph (d) would not permit a lawyer to create an
organization controlled directly or indirectly by the lawyer and use the organization for the in-person or
telephone solicitation of legal employment of the lawyer through memberships in the plan or otherwise.
The communication permitted by these organizations also must not be directed to a person known to
need legal services in a particular matter, but is to be designed to inform potential plan members
generally of another means of affordable legal services, Lawyers who participate in a legal service plan
must reasonably assure that the plan sponsors are in compliance with Rules 7.1, 7.2 and 7.3(b). See 8.4(a).

RULE 7.4: COMMUNICATION OF FIELDS OF PRACTICE AND CERTIFICATION

(a) A lawyer may communicate the fact that the lawyer does or does not practice
in particular fields of law.

(b) A lawyer admitted to engage in patent practice before the United States
Patent and Trademark Office may use the designation “Patent Attorney” or a
substantially similar designation.

(c) A lawyer engaged in admiralty practice may use the designation
“Admiralty,” “Proctor in Admiralty,” or a substantially similar designation.

(d) In any communication subject to Rules 7.2, 7.3, or 7.5, a lawyer shall not state
or imply that a lawyer is a specialist or certified as a specialist in a particular field of law
except as follows:

(1) the communication shall clearly identify the name of the certifying
organization, if any, in the communication; and
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(2) if the attorney is not certified as a specialist or if the certifying
organization is not accredited by the Minnesota Board of Legal Certification, the
communication shall cleatly state that the attorney is not certified by any
organization accredited by the Board, and in any advertising subject to Rule 7.2,
this statement shall appear in the same sentence that communicates the
certification.

Comment

[1] Paragraph (a) of this rule permits a lawyer to indicate areas of practice in communications
about the lawyer’s services. If a lawyer practices only in certain fields, or will not accept matters except in
a specified field or fields, the lawyer is permitted to so indicate. A lawyer is generally permitted to state
that the lawyer is a “specialist,” practices a “specialty,” or “specializes in” particular fields, but such
communications are subject to the “false and misleading” standard applied in Rule 7.1 to
communications concerning a lawyer’s services,

[2] Paragraph (b) recognizes the long-established policy of the Patent and Trademark Office for
the designation of lawyers practicing before the Office. Paragraph (c) recognizes that designation of
Admiralty practice has a long historical tradition associated with maritime commerce and the federal
courts,

{3] Paragraph (d) permits a lawyer to state that the lawyer is certified as a specialist in a field of
law if such certification is granted by an organization that has been accredited by the Board of Legal
Certification. Certification signifies that an objective entity has recognized an advanced degree of
knowledge and experience in the specialty area greater than is suggested by general licensure to practice
law. Certifying organizations may be expected to apply standards of experience, knowledge and
proficiency to insure that a lawyer’s recognition as a specialist is meaningful and reliable. In order to
insure that consumers can obtain access to useful information about an organization granting
certification, the name of the certifying organization must be included in any communication regarding
the certification.

[4] Lawyers may also be certified as specialists by organizations that either have not yet been
accredited to grant such certification or have been disapproved. In such instances, the consumer may be
misled as to the significance of the lawyer’s status as a certified specialist. The rule therefore requires that
a lawyer who chooses to communicate recognition by such an organization also clearly state the absence
or denial of the organization’s authority to grant such certification. Because lawyer advertising through
public media and written or recorded communications invites the greatest danger of misleading
consumers, the absence or denial of the organization’s authority to grant certification must be clearly
stated in such advertising in the same sentence that communicates the certification.

RULE 7.5: FIRM NAMES AND LETTERHEADS

(a) A lawyer shall not use a firm name, letterhead, or other professional
designation that violates Rule 7.1. A trade name may be used by a lawyer in private
practice if it does not imply a connection with a government agency or with a public or
charitable legal services organization and is not otherwise in violation of Rule 7.1,
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(b) A law firm with offices in more than one jurisdiction may use the same name
or other professional designation in each jurisdiction, but identification of the lawyers
in an office of the firm shall indicate the jurisdictional limitations on those not licensed
to practice in the jurisdiction where the office is located,

(c) The name of a lawyer holding a public office shall not be used in the name of
a law firm, or in communications on its behalf, during any substantial period in which
the lawyer is not actively and regularly practicing with the firm.

(d) Lawyers may state or imply that they practice in a partnership or other
organization only when that is the fact.

Comment

[1] A firm may be designated by the names of all or some of its members, by the names of
deceased members where there has been a continuing succession in the firm’s identity or by a trade name
such as the “ABC Legal Clinic.” A lawyer or law firm may also be designated by a distinctive website
address or comparable professional designation, Although the United States Supreme Court has held that
legislation may prohibit the use of trade names in professional practice, use of such names in law practice
is acceptable so long as it is not misleading. If a private firm uses a trade name that includes a
geographical name such as “Springfield Legal Clinic,” an express disclaimer that it is a public legal aid
agency may be required to avoid a misleading implication. It may be observed that any firm name
including the name of a deceased partner is, strictly speaking, a trade name. The use of such names to
designate law firms has proven a useful means of identification. However, it is misleading to use the
name of a lawyer not associated with the firm or a predecessor of the firm.

[2] With regard to paragraph (d), lawyers sharing office facilities, but who are not in fact
associated with each other in a law firm, may not denominate themselves as, for example, “Smith and
Jones,” for that title suggests that they are practicing law together in a firm.

MAINTAINING THE INTEGRITY OF THE PROFESSION
RULE 8.1: BAR ADMISSION AND DISCIPLINARY MATTERS

An applicant for admission to the bar, or a lawyer in connection with a bar
admission application or in connection with a disciplinary matter, shall not:

(a) knowingly make a false statement of material fact; or

(b) fail to disclose a fact necessary to correct a misapprehension known by the
person to have arisen in the matter, or knowingly fail to respond to a lawful demand for
information from an admissions or disciplinary authority, except that this rule does not
require disclosure of information otherwise protected by Rule 1.6.
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Clerk Handbooks

RULE 4-7.1: COMMUNICATION CONCERNING A LAWYER'S SERVICES

A lawyer shall not make a false or misleading communication about the lawyer or the lawyer's services.
A communication is false if it contains a material misrepresentation of fact or law.
A communication is misleading if it;

(a) omits a fact as a result of which the statement considered as a whole is
materially misleading;

(b) is likely to create an unjustified expectation about results the lawyer can
achieve;

(¢) proclaims results obtained on behalf of clients, such as the amount of a damage
award or the lawyer’s record in obtaining favorable verdicts or settlements, without
stating that past results afford no guarantee of future results and that every case is
different and must be judged on its own merits;

(d) states or implies that the lawyer can achieve results by means that violate the
Rules of Professional Conduct or other law;

(e) compares the quality of a lawyer's or a law firm’s services with other lawyers'
services, unless the comparison can be factually substantiated;

(f) advertises for a specific type of case concerning which the lawyer has neither
experience nor competence;

(g) indicates an area of practice in which the lawyer routinely refers matters to
other lawyers, without conspicuous identification of such fact;
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(h) contains any paid testimonial about or endorsement of the lawyer, without
conspicuous identification of the fact that payment has been made for the
testimonial or endorsement;

(i) contains any simulated portrayal of a lawyer, client, victim, scene, or event
without conspicuous identification of the fact that it is a simulation;

(i) provides an office address for an office staffed only part-time or by appointment
only, without conspicuous identification of such fact; or

(k) states that legal services are available on a contingent or no-recovery-no-fee
basis without stating conspicuously that the client may be responsible for costs or
expenses, if that is the case.

The presumptions that statements are misleading contained in Rule 4-7.1(c), (g), (h), and (k)
shall not apply to a not-for-profit organization funded in whole or in part by the Legal
Services Corporation established by 42 1.S.C section 2996(b) or to pro bono services
provided free of charge by a not-for-profit organization, a court-annexed program, a bar
association, or an accredited law school.

COMMENT

This Rule 4-7.1 governs all communications about a lawyer's services, including advertising permitted by
Rule 4-7.2. Whatever means are used to make known a lawyer's services, statements about them should
be truthful.

SUPPLEMENTAL MISSOURI COMMENT

This Rule 4-7.1 is not intended to alter the definition of "competence” as defined in Rule 4-1.1.

Rule 4-7.1 prohibits false or misleading communications. False and misleading staternents have never
enjoyed the limited first amendment protection afforded to other forms of commercial speech by Bafes v.
State Bar of Arizona, 433 U.S. 350 (1977), and its progeny.

Rule 4-7.1(c) allows a verifiable statement regarding the number of cases tried or handled in a particular
area without the disclaimer language of Rule 4-7.1(c).

Rule 4-7.1(h) addresses the practice of using testimonials and endorsements by entertainers, sports
figures, or other well-known persons. Rule 4-7.1 requires the disclosure of the fact that a payment was
made to obtain the testimony or endorsement, thereby giving the public an opportunity to evaluate the
credibility of the statement.

Rule 4-7.1(i) deals with simulations primarily utilized in the electronic media. Rule 4-7.1(i) permits
simulations of a lawyer, client, victim, scene, or event if the advertising indicates that it is a simulation
that is being portrayed. The simulation must contain a disclosure that it is a simulation in order to
counteract any suggestion that the representation is a portrayal of actual fact. Rule 4-7.1(3) also permits a
cominunication to contain a picture or other representation of the lawyer or lawyers providing the legal
services that are the subject of the advertisement.
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"Price" advertising can provide a valuable service to consumers of legal services and is not discouraged
by the Rule 4. However, characterization of rates or fees chargeable by the lawyer or law firm such as
"cut-rate," "lowest," "giveaway," "below cost,” "discount,” or "special” is misleading unless the
comparison can be factually sustained.

A communication is false or misleading if it states or implies that the lawyer is able to influence
improperly or upon irrelevant grounds any tribunal, legislative body, or public official.

A communication that portrays a former judge in a robe or in the courtroom accompanied by a reference
to the lawyer as "judge" may be misleading as it may create an unjustified expectation about results the
lawyer can achieve.

(Adopted September 28, 1993, effective July 1, 1995. Amended September 19, 2005, effective January |,
2006, Rev. July 1, 2007. Amended November 25, 2009, est. July 1, 2010.)
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[

RULYE 4-7.2: ADVERTISING

(a) Subject to the requirements of Rule 4-7.1, a lawyer may advertise services through public media, such
as a telephone directory, legal directory, newspaper or other periodical, outdoor advertising, radio, or
television, or through direct mail advertising distributed generally to persons not known to need legal
services of the kind provided by the lawyer in a particular matter.

(b) A copy or recording of an advertisement or written communication shall be kept for two years after its
last dissemination along with a record of when and where it was used. The record shall include the name

of at least one lawyer responsible for its content unless the advertisement or written communication itself
contains the name of at least one lawyer responsible for its content.

(c) A lawyer shall not give anything of value to a person for recommending the lawyer's services, except
that:

(1) a lawyer may pay the reasonable cost of advertising or written communication
permitted by this Rule 4-7.2;

(2) a lawyer may pay the reasonable cost of advertising, written communication, or
other notification required in connection with the sale of a law practice as permitted
by Rule 4-1.17; and

(3) a lawyer may pay the usual charges of a qualified lawyer referral service
registered under Rule 4-9.1 or other not-for-profit legal services organization.

(d) A lawyer may not, directly or indirectly, pay all or a part of the cost of an advertisement in the public
media unless such advertisement discloses the name and address of the financing lawyer, the relationship
between the advertising lawyer and the financing lawyer, and whether the advertising lawyer is likely to
refer cases received through the advertisement to the financing lawyer. Similarly, in any communications
such as television, radio, or other electronic programs purporting to give the public legal advice or legal
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information, for which programs the broadcaster receives any remuneration or other consideration,
directly or indirectly, from the lawyer who appears on those programs, the lawyer shall conspicuously
disclose to the public the fact that the broadcaster has been paid or receives consideration from the lawyer
appearing on the program.

(e) A lawyer or law firm shall not advertise the existence of any office other than the principal office
unless:

(1) that other office is staffed by a lawyer at least three days a week, or

(2) the advertisement states:

(A) the days and times during which a lawyer will be present at that office, or
(B) that meetings with lawyers will be by appointment only.

() Any advertisement or communication made pursuant to this Rule 4-7.2, other than written solicitations
governed by the disclosure rules of Rule 4-7.3(b), shall contain the following conspicuous disclosure:

“The choice of a lawyer is an important decision and should not be based solely upon advertisements.”

"Conspicuous" means that the required disclosure must be of such size, color, contrast, location, duration,
cadence, or audibility that an ordinary person can readily notice, read, hear, or understand it.

(g) The disclosures required by Rule 4-7.2(¢) and (f} need not be made if the information communicated
is limited to the following:

(1) the name of the law firm and the names of lawyers in the firm;
(2) one or more fields of law in which the lawyer or law firm practices;
(3) the date and place of admission to the bar of state and federal courts; and

(4) the address, including e-mail and web site address, telephone number, and office hours.

() Any words or statements required by Rules 4-7.1, 4-7.2, or 4-7.3 to appear in an advertisement or
direct mail communication must appear in the same language in a which the advertisement or direct mail
solicitation appears. If more than one lanquage is used in an advertisement or direct mail communication,
any words or statements required by Rules 4-7.1 to 4-7.6 must appear in each language used in the
advertisement or direct mail communication.

(i) The provisions of Rule 4-7.2 shall not apply to services provided by a not-for-profit organization
funded in whole or in part by the Legal Services Corporation established by 42 U.S.C. section 2996(b) or
to pro bono services provided free of charge by a not-for-profit organization, a court-annexed program, a
bar association, or an accredited law school.

The provisions of Rule 4-7.2 shall not apply to law firms or lawyers who promote, support or publicize
through advertising that substantially and predominantly features any of the following: legal services
corporation; community or other non-profit organization; recognized community events or celebrations;
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institutions; entities; or individuals other than themselves.

COMMENT

[1] To assist the public in obtaining legal services, lawyers should be allowed to make known their
services not only through reputation but also through organized information campaigns in the form of
advertising, Advertising involves an active quest for clients, confrary to the tradition that a lawyer should
not seek clientele. However, the public’s need to know about legal services can be fulfilled in part
through advertising. This need is particularly acute in the case of persons of moderate means who have
not made extensive use of legal services. The interest in expanding public information about legal
services ought to prevail over considerations of tradition. Nevertheless, advertising by lawyers entails the
risk of practices that are misleading or overreaching.

Paying Others to Recommend a Lawyer.

[2] A lawyer is allowed to pay for advertising permitted by this Rule 4-7.2, but otherwise is not
permitted to pay another person for channeling professional work. This restriction does not prevent an
organization or person other than the lawyer from advertising or recommending the lawyer’s services.
Thus, a legal aid agency or prepaid legal services plan may pay to advertise legal services provided under
its auspices. Likewise, a lawyer may patticipate in not-for-profit lawyer referral programs and pay the
usual fees charged by such programs. Rule 4-7.2(c) does not prohibit paying regular compensation to an
assistant, such as a secretary, to prepare communications permitted by this Rule. Rule 4-7.2(c) also does
not prohibit paying a person for making a testimonial or endorsement in compliance with Rule 4-7.1(h).
SUPPLEMENTAIL MISSOURI COMMENT

Advertising concerning a lawyer's services should be motivated by a desire to educate the public to an
awareness of legal needs and to provide information relevant to the selection of appropriate counsel.
Information communicated in advertising should be disseminated in an objective and understandable
fashion and should be relevant to a prospective client's ability to choose a lawyer. A lawyer should strive
to communicate such information without undue emphasis upon advertising stratagems, which serve to
hinder rather than to facilitate intelligent selection of counsel. Tastetul advertising is a matter of
subjective interpretation. However, in all communications concerning a lawyet's services, a lawyer
should avoid advertising that serves fo denigrate the dignity of the profession or frust in courts, of which
every lawyer functions as an officer.

Rule 4-7.2(d) and (¢) have been added to jointly address the problem of advertising that experience has
shown misleads the public concerning the location where services will be provided or the lawyer who
will be performing these services. Together they prohibit the same sort of “bait and switch™ advertising
tactics by lawyers that are universally condemned.

Rule 4-7.2(¢) also prohibits advertising the availability of a satellite office that is not staffed by a lawyer
at least on a part-time basis. Rule 4-7.2 does not require, however, that a lawyer or firm identify the
particular office as its principal one. Experience has shown that, in the absence of such regulation,
members of the public have been misled into employing a lawyer in a distant city who advertises that
there is a nearby satellite office, only to learn later that the lawyer is rarely available to the client because
the nearby office is seldom open or is staffed only by lay personnel.
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Rule 4-7.2(¢) is not intended to restrict the ability of legal services programs to advertise satellite offices
in remote parts of the program’s service area even if those satellite offices are staffed irregularly by
attorneys. Otherwise, low~-income individuals in and near such communities might be denied access to
the only legal services truly available to them.

When a lawyer or firm advettises, the public has a right to expect that lawyer or firm will perform the
legal services. Experience has shown that lawyers not in the same firm may create a relationship wherein
one will finance advertising for the other in return for referrals. Nondisclosure of such a referral
relationship is misleading to the public. Accordingly, Rule 4-7.2(d) prohibits such a relationship between
an advertising lawyer and a lawyer who finances the advertising unless the advertisement discloses the
nature of the financial relationship between the two lawyers. Rule 4-7.2(d) also requires disclosure if a
broadcaster receives remuneration from a lawyer appearing on any television, radio, or other electronic
program purporting to give the public legal advice.

In the case of television, the disclosure required by Rule 4-7.2(f) may be made orally or in writing. In the
case of radio, the disclosure must be made orally. The disclosure required by Rule 4-7.2(f) may, at the
option of the advertiser, include the following language: “This disclosure is required by rule of the
Supreme Court of Missouri.” This disclosure is only required for advertisements in Missouti.

Disclosures that are large in size, are emphasized through a sharply contrasting color, and, in the case of
television advertisements, remain visible or audible for a sufficiently long duration are likely to be more
effective than those lacking such prominence. The disclosure should be prominent enough that the
ordinary person will actually see and understand it in the context of the actual advertisement. Disclosures
generally are more effective when they are made in the same mode (visual or oral) in which the claim
necessitating the disclosure is presented.

Even if a disclosure is large in size and long in duration, other elements of an advertisement may distract
the ordinary person so that they may fail to notice the disclosure. The advertisement should take care not
to undercut the effectiveness of disclosures by placing them in competition with other atresting elements
of the advertisement.

(Amended June 21, 1994, effective January 1, 1995. Amended December 1, 1994, effective July 1, 1995.
Amended August 1, 1995, effective January 1, 1996. Amended November 25, 2003, effective January 1,
2004. Amended September 19, 2005, effective January 1, 2000., Rev. July 1, 2007. Amended November
25, 2009, est. July 1, 2010.)
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RULE 4-7.3: DIRECT CONTACT WITH PROSPECTIVE CLIENTS

This Rule 4-7.3 applies to in-person and written solicitations by a lawyer with persons known (o need
legal services of the kind provided by the lawyer in a particular matter for the purpose of obtaining
professional employment.

(a) In-person solicitation. A lawyer may not initiate the in-person, telephone, or real time electronic
solicitation of legal business under any circumstance, other than with an existing or former client, lawyer,
close fiiend, or relative.

(b) Written Solicitation. A lawyer may initiate written solicitations to an existing or former client,
lawyer, friend, or relative without complying with the requirements of this Rule 4-7.3(b). Written
solicitations to others are subject to the following requirements:

(1) any written solicitation by mail shall be plainly marked “ADVERTISEMENT”
on the face of the envelope and all written solicitations shall be plainly marked
“ADVERTISEMENT?” at the top of the first page in type at least as large as the
largest written type used in the written solicitation;

(2) the lawyer shall retain a copy of each such written solicitation for two years. If
written identical solicitations are sent to two or more prospective clients, the lawyer
may comply with this requirement by retaining a single copy together with a list of
the names and addresses of persons to whom the written solicitation was sent;

(3) each written solicitation must include the following:

“Disregard this solicitation if you have already engaged a lawyer in connection with the legal matter
referred to in this solicitation. You may wish to consult your lawyer or another [awyer instead of me
(us). The exact nature of your legal situation will depend on many facts not known to me (us) at this
time. You should understand that the advice and information in this solicitation is general and that your
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own situation may vary. This statement is required by rule of the Supreme Court of Missouri;”

(4) written solicitations mailed to prospective clients shall be sent only by regular
United States mail, not registered mail or other forms of restricted or certified
delivery;

(5) written solicitations mailed to prospective clients shall not be made to resemble
legal pleadings or other legal documents;

(6) any written solicitation prompted by a specific occurrence involving or affecting
the intended recipient of the solicitation or family member shall disclose how the
lawyer obtained the information prompting the solicitation;

(7) a written solicitation seeking employment by a specific prospective client in a
specific matter shall not reveal on the envelope or on the outside of a self-mailing
brochure or pamphlet the nature of the client’s legal problem;

(8) if a lawyer knows that a lawyer other than the lawyer whose name or signature
appears on the solicitation will actually handle the case or matter or that the case or
matter will be referred to another lawyer or law firm, any written solicitation
concerning a specific matter shall include a statement so advising the potential
client; and

(9) a lawyer shall not send a written solicitation regarding a specific matter if the
lawyer knows or reasonably should know that the person to whom the solicitation
is directed is represented by a lawyer in the matter.

(c) A lawyer shall not send, nor knowingly permit to be sent, on behalf of the lawyer, the lawyer’s firm,
the lawyer’s partner, an associate, or any other lawyer affiliated with the lawyer or the lawyer’s firm a
written solicitation to any prospective client for the purpose of obtaining professional employment if:

(1) it has been made known to the lawyer that the person does not want to receive
such solicitations from the lawyer;

(2) the written solicitation involves coercion, duress, fraud, overreaching,
harassment, intimidation, or undue influence;

(3) the written solicitation contains a false, fraudulent, misleading, or deceptive
statement or claim or makes claims as to the comparative quality of legal services,
unless the comparison can be factually substantiated, or asserts opinions about the
liability of the defendant or offers assurances of client satisfaction;

(4) the written solicitation concerns an action for personal injury or wrongful death
or otherwise relates to an accident or disaster involving the person solicited or a
relative of that person if the accident or disaster occurred less than 30 days prior to
the solicitation or if the lawyer knows or reasonably should know that the physical,
emotional, or mental state of the person solicited makes it unlikely that the person
would exercise reasonable judgment in employing a lawyer; or
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(5) the written solicitation vilifies, denounces or disparages any other potential
party.

(d) The provisions of Rule 4-7.3 shall not apply to services provided by a not-for-profit organization
funded in whole or in part by the Legal Services Corporation established by 42 U.S.C. Section 2996(b) or
to pro bono services provided free of charge by a not-for-profit organization, a court annexed program, a

bar association, or an accredited law school.
COMMENT

[1] There is a potential for abuse inherent in direct in-person, live telephone, or real-time electronic
contact by a lawyer with a prospective client known to need legal services. These forms of contact
between a lawyer and a prospective client subject the layperson to the private importuning of the trained
advocate in a direct interpersonal encounter. The prospective client, who already may feel overwhelmed
by the circumstances giving rise to the need for legal services, may find it difficult fully to evaluate all
available alternatives with reasoned judgment and appropriate self-interest in the face of the lawyer's
presence and insistence upon being retained immediately. The situation is fraught with the possibility of
undue influence, intimidation, and over-reaching.

[2] The use of general advertising and written, recorded, or electronic communications to transmit
information from lawyer to prospective client, rather than direct in-person, live telephone, or real-time
electronic contact, will help to assure that the information flows cleanly as well as fieely. The contents of
advertisements and communications permitted under Rule 4-7.2 can be permanently recorded so that they
cannot be disputed and may be shared with others who know the lawyer. This potential for informal
review is itself likely to help guard against statements and claims that might constitute false and
misleading communications in violation of Rule 4-7.1. The contents of direct in-person, live telephone or
real-time electronic conversations between a lawyer and a prospective client can be disputed and may not
be subject to third-party scrutiny. Consequently, they are much more likely to approach (and occasionally
cross) the dividing line between accurate representations and those that are false and misleading.

[3] There is far less likelihood that a lawyer would engage in abusive practices against an individual who
is a former client, or with whom the lawyer has close personal or family relationship, or in situations in
which the lawyer is motivated by considerations other than the lawyet's pecuniary gain. Nor is there a
serious potential for abuse when the person contacted is a lawyer. Consequently, the general prohibition
in Rule 4-7.3(a) and the requirements of Rule 4-7.3(b) are not applicable in those situations. Also, Rule
4-7.3(a) is not intended to prohibit a lawyer from participating in constitutionally protected activities of
public or charitable legal-service organizations or bona fide political, social, civic, fraternal, employee, or
trade organizations whose purposes include providing or recommending legal services to its members or
beneficiaries.

[4] But even permitted forms of solicitation can be abused. Thus, any solicitation that contains
information that is false or misleading within the meaning of Rule 4-7.1, which involves coercion, duress,
or harassment within the meaning of Rule 4-7.3(c)(2), or which involves contact with a prospective client
who has made known to the lawyer a desire not to be solicited by the lawyer within the meaning of Rule
4-7.3(c)(1) is prohibited.
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[5] This Rule 4-7.3 is not intended to prohibit a lawyer from contacting representatives of organizations
or groups that may be interested in establishing a group or prepaid legal plan for their members, insureds,
beneficiaries, or other third parties for the purpose of informing such entities of the availability of and
details concerning the plan or arrangement that the lawyer or lawyer's firm is willing to offer. This form
of communication is not directed to a prospective client. Rather, it is usually addressed to an individual
acting in a fiduciary capacity seeking a supplier of legal services for others who may, if they choose,
become prospective clients of the lawyer. Under these circumstances, the activity that the lawyer
undertakes in communicating with such representatives and the type of information transmitted to the
individual are functionally similar to and serve the same purpose as advertising permitted under Rule 4-
7.2.

[6] The requirement in Rule 4-7.3(b)(1) that certain communications be marked "Advertisement" does
not apply to communications sent in response to requests of potential clients or their spokespersons or
sponsors. General announcements by lawyers, including changes in personnel or office location, do not
constitute communications soliciting professional employment from a client known to be in need of legal
services within the meaning of this Rule 4-7.3.

SUPPLEMENTAL MISSOURI COMMENT

Rule 4-7.3(a) is similar to but less restrictive than Iowa Disciplinary Rule DR 2-101(4). The United
States Supreme Court in the case of Ohralik v. Ohio State Bar Association, 436 U.S. 447 (1978), held
that a state could categorically ban all in-person solicitation.

Rule 4-7.3(b)(1) and (b)(2) are from Rule 4-7.3 of the Rhode Island rules of the court. Rule 4-7.3(b)(9),
(c)(1), and (c)(2) are from Rhode Island Rule 4-7.3(b)(2)(a), (b), and (c).

Rule 4-7.3(¢)(3) is taken in part from suggestions found in Shapero v. Kentucky Bar Assn., 486 U. S. 466
(1988), which condemned written solicitation that unduly emphasized trivial and uninformative facts or
that stated that “the liability of the defendants is clear” or that made claims about the quality of legal
services.

Rule 4-7.3(c)(4) is taken from South Carolina Appellate Court Rule 4-7.3(b}(3) and is similar to
Florida’s 30-day ban on direct mailing of solicitations to personal injury and wrongful death clients. The
Florida 30-day moratorium was upheld in Florida Bar v. Went For It, Inc., 515 U.S. 618 (1995). The
Supreme Court held that the Florida rule did not violate the lawyer’s first amendment rights because it
served a legitimate state interest in protecting the privacy and sensibilities of accident victims and helped
preserve the integrity of the bar and the public’s perception of the administration of justice,

Rule 4-7.3(b)}(3) to (8) are taken from South Carolina Appellate Court Rule 7.3(c)(2) and (3), except
South Carolina Rule 7.3(c)(3)(i) was eliminated.

The requirements of Rule 4-7.3(b) apply to written solicitations disseminated in Missouri.

(Amended June 21, 1994, effective January 1, 1995. Amended December 19, 1995, effective July 1, 1996.
Amended September 19, 2005, effective January 1, 2006, Rev. July 1, 2007. Amended November 235,
2009, effective July 1, 2010,)
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RULE 4-7.4: COMMUNICATION OF FIELDS OF PRACTICE AND SPECIALIZATION

A lawyer may communicate the fact that the lawyer does or does not practice in particular fields of law.
Any such communication shall conform to the requirements of Rule 4-7.1. Except as provided in Rule 4-
7.4(a) and (b), a lawyer shall not state or imply that the lawyer is a specialist unless the communication
contains a disclaimer that neither the Supreme Court of Missouri nor The Missouri Bar reviews or
approves certifying organizations or specialist designations.

(a) A lawyer admitted to engage in patent practice before the United States Patent and
Trademark Office may use the designation "patent attorney” or a substantially similar
designation;

(b) A lawyer engaged in admiralty practice may use the designation "admiralty," "proctor in
admiralty" or a substantially similar designation.

COMMENT

[1] Rule 4-7.4 permits a lawyer to indicate arcas of practice in communications about the lawyer's
services; for example, in a telephone directory or other advertising. If a lawyer practices only in certain
fields, or will not accept matters except in such fields, the lawyer is permitted so to indicate.

[2] Recognition of specialization in patent matters is a matter of long-established policy of the Patent and
Trademark Office. Designation of admiralty practice has a long historical tradition associated with
maritime commerce and the federal courts.

[3] The second sentence of this Rule 4-7.4 has been added to the ABA Model Rule in order to ensuse
that any field-of-practice advertising complies with the general rule concerning communications about
lawyers' services.

(Amended Oct. 16, 1991, eff July 1, 1995, Rev. July 1, 2007)
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RULE 4-7.5: FIRM NAMES AND LETTERHEADS

(a) A lawyer shall not use a firm name, letterhead, or other professional designation that violates Rule 4-
7.1. A trade name may be used by a lawyer in private practice if it does not imply a connection with a
government agency or with a public or charitable legal services organization and is not otherwise in
violation of Rule 4-7.1.

(b) A Taw firm with offices in more than one jurisdiction may use the same name or other professional
designation in each jurisdiction, but identification of the lawyers in an office of the firm shall indicate the
jurisdictional limitations on those not licensed to practice in the jurisdiction where the office is located.

(c) The name of a lawyer holding a public office shall not be used in the name of a law firm, or in
communications on its behalf, during any substantial period in which the lawyer is not actively and
regularly practicing with the firm.

(d) Lawyers may state or imply that they practice in a partnership or other organization only when that is
the fact.
COMMENT

[17 A firm may be designated by the names of all or some of its members, by the names of deceased
members where there has been a continuing succession in the firm's identity, or by a trade name such as
the "ABC Legal Clinic." A lawyer or law firm may also be designated by a distinctive website address or
comparable professional designation. Although the United States Supreme Court has held that legislation
may prohibit the use of trade names in professional practice, use of such names in law practice is
acceptable so long as it is not misleading. If a private firm uses a trade name that includes a geographical
name, such as "Springfield Legal Clinic," an express disclaimer that it is a public legal aid agency may
be required to avoid a misleading implication. It may be observed that any firm name including the name
of a deceased partner is, strictly speaking, a trade name. The use of such names to designate law firms
has proven a useful means of identification. However, it is misleading to use the name of a lawyer not
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associated with the firm or a predecessor of the firm,

[2] With regard to Rule 4-7.5(d), lawyers sharing office facilities, but who are not in fact associated with
each other in a law firm, may not denominate themselves as, for example, "Smith and Jones," for that

title suggests that they are practicing law together in a firm.

(Adopted September 28, 1993, eff. July 1, 1995, Rev. July 1, 2007)
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CHAPTER 3
ATTORNEYS AND THE PRACTICE OF LAW
ARTICLE 5
NEBRASKA RULES OF PROFESSIONAL CONDUCT
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3-501.11. Special conflicts of interest for former and current government officers and employees.
3-501.12. Former judge, arbitrator, mediator or other third-party neutral.

3-501.13. Organization as client.

3-501.14. Client with diminished capacity.

3-501.15, Safekeeping property.

3-501.16. Declining or terminating representation.

3-501.17. Sale of law practice rule.

3-501.18. Duties to prospective client.

Counselor

3-502.1. Advisor.
3-502.2. Evaluation for use by third persons.
3-502.3. Lawyer serving as third-party neutral.

Advocate

3-503.1. Meritorious claims and contentions.
3-503.2, Expediting litigation.

3-503.3. Candor toward the tribunal.

3-503.4. Fairness to opposing party and counsel.
3-503.5. Impartiality and decorum of the tribunal.
3-503.6. Trial publicity.

3-503.7. Lawyer as witness.
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disqualified by Rules 1.7 or 1.9(a). By virtue of paragraph (b), however, a lawyer's participation in a
short-term limited legal services program will not preclude the lawyer's firm from undertaking or
continuing the representation of a client with interests adverse to a client being represented under the
program's auspices. Nor will the personal disqualification of a lawyer participating in the program be
imputed to other lawyets participating in the program.

[5] If, after commencing a short-term limited representation in accordance with this Rule, a lawyer
undertakes to represent the client in the matter on an ongoing basis, Rules 1.7, 1.9(a) and 1.10 become
applicable.

Information About Legal Services
§ 3-507.1, Communications concerning a lawyer’s services,

A lawyer shall not make a false or misleading communication about the lawyer or the lawyer's
services. A communication is false or misleading if it contains a material misrepresentation of fact
or law, or omits a fact necessary to make the statement considered as a whole not materially
misleading,

COMMENT

{1] This Rule governs all communications about a lawyer's services, including advertising permitted by
Rule 7.2. Whatever means are used to make known a lawyer's services, statements about them must be
truthful,

[2] Truthful statements that are misleading are also prohibited by this Rule. A truthful statement is
misleading if it omits a fact necessary to make the lawyer's communication considered as a whole not
materially misleading. A truthful statement is also misleading if there is a substantial likelihood that it
will lead a reasonable person to formulate a specific conclusion about the lawyer or the lawyet's services
for which there is no reasonable factual foundation.

{3] An advertisement that truthfully reports a lawyer's achievements on behalf of clients or former
clients may be misieading if presented so as to lead a reasonable person to form an unjustified
expectation that the same results could be obtained for other clients in similar maiters without reference
to the specific factual and legal circumstances of each client's case. Similarly, an unsubstantiated
comparison of the lawyer's services or fees with the services or fees of other lawyets may be misleading
if presented with such specificity as would lead a reasonable person to conclude that the comparison can
be substantiated. The inclusion of an appropriate disclaimer or qualifying language may preclude a
finding that a statement is likely to create unjustified expectations or otherwise mislead a prospective
client.

[4] See also Rule 8.4(¢) for the prohibition against stating or implying an ability to influence

improperly a government agency or official or to achieve results by means that violate the Rules of
Professional Conduct or other law.
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§ 3-507.2. Advertising.

(a) Subject to the requirements of Rules 7.1 and 7.3, a lawyer may advertise services through
written, recorded or electronic communication, including public media,

(b) A lawyer shall not give anything of value to a person for recommending the lawyer's services
except that a lawyer may

(1) pay the reasonable costs of advertisements or communications permitted by this Rule;

(2) pay the usual charges of a legal service plan or a not-for-profit or qualified lawyer referral
service, A qualified lawyer referral service is a lawyer referral service that has been approved by
an appropriate regulatory authority;

(3) pay for a law practice in accordance with Rule 1.17; and

(4) refer clients to another lawyer or a nonlawyer professional pursuant to an agrecment not
otherwise prohibited under these Rules that provides for the other person to refer clients or
customers to the lawyer, if

(1) the reciprocal referral agreement is not exelusive, and
(ii) the client is informed of the existence and nature of the agreement.

(¢) Any communication made pursuant to this rule shall include the name and office address of at
least one lawyer or law firm responsible for its content.

COMMENT

[1] To assist the public in obtaining legal services, lawyers should be allowed to make known their
services not only through reputation but also through organized information campaigns in the form of
advertising. Advertising involves an active quest for clients, contrary to the tradition that a lawyer should
not seek clientele. However, the public's need to know about legal services can be fulfilled in part
through advertising, This need is particulatly acute in the case of persons of moderate means who have
not made extensive use of legal services. The interest in expanding public information about legal
services ought to prevail over considerations of tradition. Nevertheless, advertising by lawyers entails the
risk of practices that are misleading or overreaching,

[2] This Rule permits public dissemination of information concerning a lawyer's name or firm name,
address and telephone number; the kinds of services the lawyer will undertake; the basis on which the
lawyer's fees are determined, including prices for specific services and payment and credit arrangements;
a lawyer's foreign language ability; names of references and, with their consent, names of clients
regularly represented; and other information that might invite the attention of those seeking legal
assistance,

[3] Questions of effectiveness and taste in advertising are matters of speculation and subjective
judgment., Some jurisdictions have had extensive prohibitions against television advertising, against
advertising going beyond specified facts about a lawyer, or against "undignified" advertising. Television
is now one of the most powerful media for getting information to the public, particularly persons of low
and moderate income; prohibiting television advertising, therefore, would impede the flow of information
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about legal services to many sectors of the public. Limiting the information that may be advertised has a
similar effect and assumes that the bar can accurately forecast the kind of information that the public
would regard as relevant. Similarly, electronic media, such as the Internet, can be an important source of
information about legal services, and lawful communication by electronic mail is permitted by this Rule.
But see Rule 7.3(a) for the prohibition against the solicitation of a prospective client through a real-time
electronic exchange that is not initiated by the prospective client.

[4] Neither this Rule nor Rule 7.3 prohibits communications authorized by law, such as notice to
members of a class in class action litigation.

Paying Others to Recommend a Lawyer

[5] Lawyers are not permitted to pay others for channeling professional work. Paragraph (b)(1),
however, allows a lawyer to pay for advertising and communications permitted by this Rule, including
the costs of print directory listings, on-line directory listings, newspaper ads, television and radio airtime,
domain-name registrations, sponsorship fees, banner ads and group advertising. A lawyer may
compensate employees, agents and vendors who are engaged to provide marketing or client-development
services, such as publicists, public-relations personnel, business-development staff and website
designers. See Rule 5.3 for the duties of lawyers and law firms with respect to the conduct of nonlawyers
who prepare marketing materials for them.

[6] A lawyer may pay the usual charges of a legal service plan or a not-for-profit or qualified lawyer
referral service. A legal service plan is a prepaid or group legal service plan or a similar delivery system
that assists prospective clients to secure legal representation. A lawyer referral service, on the other hand,
is any organization that holds itself out to the public as a lawyer referral setvice. Such referral services
are understood by laypersons to be consumer-oriented organizations that provide unbiased referrals to
lawyers with appropriate experience in the subject matter of the representation and afford other client
protections, such as complaint procedures or malpractice insurance requirements. Consequently, this
Rule only permits a lawyer to pay the usual charges of a not-for-profit or qualified lawyer referral
service. A qualified lawyer referral service is one that is approved by an appropriate regulatory authority
as affording adequate protections for prospective clients. See, e.g., the American Bar Association's
Model Supreme Court Rules Governing Lawyer Referral Services and Model Lawyer Referral and
Information Service Quality Assurance Act (requiring that organizations that are identified as lawyer
referral services (i) permit the participation of all lawyers who are licensed and eligible to practice in the
jurisdiction and who meet reasonable objective eligibility requirements as may be established by the
referral service for the protection of prospective clients; (ii) require each participating lawyer to carry
reasonably adequate malpractice insurance; (iif) act reasonably to assess client satisfaction and address
client complaints; and (iv) do not refer prospective clients to lawyers who own, operate or are employed
by the referral service.)

[7] A lawyer who accepts assignments ot referrals from a legal service plan or referrals from a lawyer
referral service must act reasonably to assure that the aciivities of the plan or service are compatible with
the lawyer's professional obligations. See Rule 5.3, Legal service plans and lawyer referral services may
communicate with prospective clients, but such communication must be in conformity with these Rules.
Thus, advertising must not be false or misleading, as would be the case if the communications of a group
advertising program or a group legal services plan would mislead prospective clients to think that it was a
lawyer referral service sponsored by a state agency or bar association. Nor could the lawyer allow in-
person, telephonic, or real-time contacts that would violate Rule 7.3.
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18] A lawyer also may agree to refer clients to another lawyer or a nonlawyer professional, in return for
the undertaking of that person to refer clients or customers to the lawyer. Such reciprocal referral
arrangements must not interfere with the lawyer’s professional judgment as to making referrals or as to
providing substantive legal services. See Rules 2.1 and 5.4(c). Except as provided in Rule 1.5(e), a
lawyer who receives referrals from a lawyer or nonlawyer professional must not pay anything solely for
the referral, but the lawyer does not violate paragraph (b) of this Rule by agrecing to refer clients to the
other lawyer or nonlawyer professional, so long as the reciprocal referral agreement is not exclusive and
the client is informed of the referral agreement. Conflicts of interest created by such arrangements are
governed by Rule 1.7. Reciprocal referral agreements should not be of indefinite duration and should be
reviewed periodically to determine whether they comply with these Rules. This Rule does not restrict
referrals or divisions of revenues or net income among lawyers within firms comprised of multiple
entities.

§ 3-507.3. Direct contact with prospective clients.

(a) A lawyer shall not by in-person, live telephone or real-time eclectronic contact solicit
professional employment from a prospective client when a significant motive for the lawyer's
doing so is the lawyer's pecuniary gain, unless the person contacted:

(1) is a lawyer; or
(2) has a family, close personal or prior professional relationship with the lawyer.

(b) A lawyer shall not solicit professional employment from a prospective client by written,
recorded or electronic communication or by in-person, telephone or real-time electronic contact
even when nof otherwise prohibited by paragraph (a), if:

(1) the prospective client has made known to the lawyer a desire not to be solicited by the lawyer;
or

(2) the solicitation involves coercion, duress or harassment,

(¢) Every written, recorded or electronic communication from a lawyer soliciting professional
employment from a prospective client shall include the words "This is an advertisement" on the
outside envelope, if any, and at the beginning and ending of any recorded or electronic
communicafion, and in the subject line of an email, unless the recipient of the communication is a
person specified in paragraphs (2)(1) or (a)(2). “This is an advertisement” shall appear in type size
at least as large as the print of the address and shall be located in a conspicuous place on the
envelope or posteard.

(d) Notwithstanding the prohibitions in paragraph (a), a Iawyer may participate with a prepaid
or group legal service plan operated by an organization not owned or directed by the lawyer that
uses in-person or telephone contact to solicit memberships or subseriptions for the plan from
persons who are not known to need legal services in a particular matter covered by the plan,

COMMENT

{11 There is a potential for abuse inherent in direct in-person, live telephone or real-time electronic
contact by a lawyer with a prospective client known to need legal services. These forms of contact
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between a lawyer and a prospective client subject the layperson to the private importuning of the trained
advocate in a direct interpersonal encounter. The prospective client, who may already feel overwhelmed
by the circumstances giving rise to the need for legal services, may find it difficult fully to evaluate all
available alternatives with reasoned judgment and appropriate self-interest in the face of the lawyer's
presence and insistence upon being retained immediately. The situation is fraught with the possibility of
undue influence, intimidation and over-reaching.

[2] This potential for abuse inherent in direct in-person, live telephone or real-time electronic
solicitation of prospective clients justifies its prohibition, particularly since lawyer advertising and
written and recorded communication permitted under Rule 7.2 offer alternative means of conveying
necessary information to those who may be in need of legal services, Advertising and writien and
recorded communications which may be mailed or autodialed make it possible for a prospective client to
be informed about the need for legal services, and about the qualifications of available lawyers and law
firms, without subjecting the prospective client to direct in-person, telephone or real-time electronic
persuasion that may overwhelm the client's judgment,

[3] The use of general advertising and written, recorded or electronic communications to transmit
information from lawyer to prospective client, rather than direct in-person, live telephone or real-time
electronic contact, will help to assure that the information flows cleanly as well as freely. The contents of
advertisements and communications permitted under Rule 7.2 can be permanently recorded so that they
cannot be disputed and may be shared with others who know the lawyer. This potential for informal
review is itself likely to help guard against statements and claims that might constitute false and
misleading communications, in violation of Rule 7.1, The contents of direct in-person, live telephone or
real-time electronic conversations between a lawyer and a prospective client can be disputed and may not
be subject to third-party scrutiny. Consequently, they are much more likely to approach (and occasionally
cross) the dividing line between accurate representations and those that are false and misleading.

[4] There is far less likelihood that a lawyer would engage in abusive practices against an individual
who is a former client, or with whom the lawyer has close personal or family relationship, or in situations
in which the lawyer is motivated by considerations other than the lawyer's pecuniary gain. Nor is there a
serious potential for abuse when the person contacted is a fawyer. Consequently, the general prohibition
in Rule 7.3(a) and the requirements of Rule 7.3(c) are not applicable in those situations. Also, paragraph
(a) is not intended to prohibit a lawyer from participating in constitutionally protected activities of public
or charitable legal-service organizations or bona fide political, social, civie, fraternal, employee or trade
organizations whose purposes include providing or recommending legal services to its members or
beneficiaries.

[5] But even permitted forms of solicitation can be abused. Thus, any solicitation which contains
information which is false or misleading within the meaning of Rule 7.1, which involves coercion, duress
or harassment within the meaning of Rule 7.3(b)(2), or which involves contact with a prospective client
who has made known to the lawyer a desire not to be solicited by the lawyer within the meaning of Rule
7.3(b)(1) is prohibited. Moreover, if after sending a letter or other communication to a client as permitted
by Rule 7.2 the lawyer receives no response, any further effort to communicate with the prospective
client may violate the provisions of Rule 7.3(b).

{6] This Rule is not intended to prohibit a lawyer from contacting representatives of organizations or
groups that may be interested in establishing a group or prepaid legal plan for their members, insureds,
beneficiaries or other third parties for the purpose of informing such entities of the availability of and
details concerning the plan or arrangement which the lawyer or lawyer's firm is willing to offer. This
form of communication is not directed to a prospective client. Rather, it is usually addressed to an
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individual acting in a fiduciary capacity seeking a supplier of legal services for others who may, if they
choose, become prospective clients of the lawyer. Under these circumstances, the activity which the
lawyer undertakes in communicating with such representatives and the type of information transmitted to
the individual are functionally similar to and serve the same purpose as advertising permitted under Rule
7.2.

[7] The requirement in Rule 7.3(c) that certain communications be marked "This is an advertisement”
does not apply to communications sent in response to requests of potential clients or their spokespersons
or sponsors. General announcements by lawyers, including changes in personnel or office location, do
not constitute communications soliciting professional employment from a client known to be in need of
legal services within the meaning of this Rule.

[8] Paragraph (d) of this Rule permits a lawyer to participate with an organization which uses personal
contact to solicit members for its group or prepaid legal setvice plan, provided that the personal contact is
not undertaken by any lawyer who would be a provider of legal services through the plan. The
organization must not be owned by or directed (whether as manager or otherwise) by any lawyer or law
firm that participates in the plan. For example, paragraph (d) would not permit a lawyer to create an
organization controlled directly or indirectly by the lawyer and use the organization for the in-person or
telephone solicitation of legal employment of the lawyer through memberships in the plan or otherwise.
The communication permitted by these organizations also must not be directed to a person known to need
legal services in a particular matter, but is to be designed to inform potential plan members generally of
another means of affordable legal services. Lawyers who participate in a legal service plan must
reasonably assure that the plan sponsors are in compliance with Rules 7.1, 7.2 and 7.3(b). See Rule
3.4(a).

§ 3-507.4. Communication of fields of practice.

(a) A lawyer may communicate the fact that the lawyer does or does not practice in particular
fields of law.

(b) A lawyer admitted to engage in patent practice before the United States Patent and
Trademark Office may use the designation "Patent Attorney" or a substantially similar

designation.

{¢) A Iawyer engaged in Admiralty practice may use the designation "Admiralty," "Proctor in
Admiralty" or a substantially similar designation.

(d) A lawyer shall not state or imply that a lawyer is certified as a specialist in a particular field
of law, unless:

(1) the Iawyer has been certified as a specialist by an organization that has been approved by an
appropriate state authority or that has been accredited by the American Bar Assoctation; and

(2) the name of the certifying organization is clearly identified in the communication.
COMMENT

[1] Paragraph (a) of this Rule permits a lawyer to indicate areas of practice in communications about
the lawyer's services. If a lawyer practices only in certain fields, or will not accept matters except ina
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specified field or fields, the lawyer is permitted to so indicate. A lawyer is generally permitted to state
that the lawyer is a "specialist," practices a "specialty" or "specializes in" particular fields, but such
communications are subject to the "false and misleading" standard applied in Rule 7.1 to
communications concerning a lawyer's services.

[2] Paragraph (b) recognizes the long-established policy of the Patent and Trademark Office for the
designation of lawyers practicing before the Office. Paragraph (c¢) recognizes that designation of
Admiralty practice has a long historical tradition associated with maritime commerce and the federal
courts,

[3] Paragraph (d) permits a lawyer to state that the lawyer is certified as a specialist in a field of law if
such certification is granted by an organization approved by an appropriate state authority or accredited
by the American Bar Association or another organization, such as a state bar association, that has been
approved by the state authority to accredit organizations that certify lawyers as specialists. Certification
signifies that an objective entity has recognized an advanced degree of knowledge and experience in the
specialty area greater than is suggested by general licensure to practice law. Certifying organizations may
be expected to apply standards of experience, knowledge and proficiency to insure that a lawyer's
recognition as a specialist is meaningful and reliable. In order to insure that consumers can obtain access
to useful information about an organization granting certification, the name of the certifying organization
must be included in any communication regarding the certification.

§ 3-507.5, Firm names and letterheads,

(a) A lawyer shall not use a firm name, Ietterhead or other professional designation that viclates
Rule 7.1, A trade name may be used by a lawyer in private practice if:

(1) the trade name includes the name of at least one of the lawyers practicing under said name, A
law firm consisting solely of the name or names of deceased or retired members of the firnt does
not have to include the name of an active member of the firm;

(2) the trade name does not imply a connection with a government entity, with a public or
charitable legal services organization or any other organization, association or institution or entity,
unless there is, in fact, a connection; and

(3) the trade name is not otherwise in violation of Rule 7.1,

(b) A law firm with offices in more than one jurisdiction may use the same name or other
professional designation in each jurisdiction, but identification of the lawyers in an office of the
firm shall indicate the jurisdictional limitations on those not licensed to practice in the jurisdiction
where the office is located,

{c) The name of a lawyer holding a public office shall not be used in the name of a law firm, or in
contnunications on its behalf, during any substantial period in which the lawyer is not actively and

regularly practicing with the firm.

(d) Lawyers may state or imply that they practice in a partnership or other organization only
when that is the fact,
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COMMENT

[1] A firm may be designated by the names of all or some of its members, by the names of deceased
members where there has been a continuing succession in the firm's identity. It may be observed that any
firm name including the name of a deceased partner is, strictly speaking, a trade name. The use of such
names to designate law firms has proven a useful means of identification. Howevet, it is misleading to
use the name of a lawyer not associated with the firm or a predecessor of the firm, or the name of a
nonlawyer,

[2] With regard to paragraph (d), lawyers sharing office facilities, but who are not in fact associated
with each other in a law firm, may not denominate themselves as, for example, "Smith and Jones," for
that title suggests that they are practicing law together in a firm,

Maintaining the Integrity of the Profession
§ 3-508.1. Bar admission and disciplinary matters.

An applicant for admission to the bar, or a lawyer in connection with a bar admission application
or in connection with a disciplinary matter, shall not:

(a) knowingly make a false statement of material fact; or

(b) fail to disclose a fact necessary to correct a misapprehension known by the person to have
arisen in the matter, or knowingly fail to respond to a lawful demand for information from an
admissions or disciplinary authority, except that this rule does not require disclosure of
information otherwise protected by Rule 1.6.

COMMENT

[1] The duty imposed by this Rule extends to persons seeking admission fo the bar as well as to
lawyers. Hence, if a person makes a material false statement in connection with an application for
admission, it may be the basis for subsequent disciplinary action if the person is admitted, and in any
event may be relevant in a subsequent admission application. The duty imposed by this Rule applies to a
lawyer's own admission or discipline as well as that of others. Thus, it is a separate professional offense
for a lawyer to knowingly make a misrepresentation or omission in connection with a disciplinary
investigation of the lawyer's own conduct, Paragraph (b) of this Rule also requires correction of any prior
misstatement in the matter that the applicant or lawyer may have made and affirmative clarification of
any misunderstanding on the part of the admissions or disciplinary authority of which the person
involved becomes awate.

[2] This Rule is subject to the provisions of the fifth amendment of the United States Constitution and
corresponding provisions of state constitutions. A person relying on such a provision in response to a
question, however, should do so openly and not use the right of nondisclosure as a justification for failure
to comply with this Rule.

[3] A lawyer representing an applicant for admission to the bar, or representing a lawyer who is the

subject of a disciplinary inquiry or proceeding, is governed by the rules applicable to the client-lawyer
relationship, including Rule 1.6 and, in some cases, Rule 3.3.
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Rule 7.1. Communications Concerning a Lawyer’s Services.

(a)

(b)

(c)

Definitions.

For the purpose of this Rule 7.1, the following terms shall have the following meanings:

(1) “communication” means any message or offer made by or on behalf of a lawyer
concerning the availability of the lawyer for professional employment which is
directed to any former, present, or prospective client, including, but not limited to,
the following:

() any use of firm name, trade name, fictitious name, or other professional
designation of such lawyer;

(i) any stationery, letterhead, business card, sign, brochure, or other comparable
written material describing such lawyer;

(i) any advertisement, regardless of medium, of such lawyer, directed to the
general public or any significant portion thereof; or

(iv) any unsolicited correspondence from a lawyer directed to any person or
entity; and

(2) “lawyer” means an individual lawyer and any association of lawyers for the practice
of law, including a partnership, a professional corporation, limited liability company
or any other association.

Purpose of Communications.

All communications shall be predominantly informational. As used in this Rule 7.1,

‘predominantly informational” means that, in both quantity and quality, the

communication of factual informaticn rationally related to the need for and selection of a

lawyer predominates and that the communication includes only a minimal amount of

content designed to attract attention to and create interest in the communication.

False or Misleading Communications.

A lawyer shall not make a false or misleading communication about the lawyer or the

lawyer’s services. A communication is false or misleading if it:

(1) contains a material misrepresentation of fact or law, or omits a fact necessary to
make the communication considered as a whole not materially misleading;

(2) contains a prediction, warranty or guarantee regarding the future success of
representation by the lawyer or is likely to create an unjustified expectation about
results the lawyer can achieve;

(3) contains an opinion, representation, implication or self-laudatory statement
regarding the quality of the lawyer's legal services which is not susceptible of
reasonable verification by the public;

(4) contains information based on the lawyer’s past success without a disclaimer that
past success cannot be an assurance of future success because each case must
be decided on its own merits;

(6) compares the lawyer's services with other lawyers’ services, unless the comparison
can be factually substantiated;

(B8) states or implies that the lawyer actually represents clients in a particular area of
practice when the lawyer refers a significant number of such clients to other lawyers
for representation with respect to all or a significant aspect of the particular practice
area;

(7) states or implies that the lawyer is experienced in a particular area of practice
unless significant experience in such practice area can be factually substantiated;

(8) states or implies that the lawyer is in a position to improperly influence any court or
other public body or office;
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(9) states or implies the existence of a relationship between the lawyer and a
government agency or instrumentality;

(10) states or implies that a lawyer has a relationship to any other lawyer unless such
relationship in fact exists and is close, personal, continuous and regular;

(11) fails to contain the name and address by city or town of the lawyer whose services
are described in the communication;

(12) contains a testimonial about or endorsement of the lawyer, unless the lawyer can
factually substantiate the claims made in the testimonial or endorsement and unless
such communication also contains an express disclaimer substantively similar to
the following: “This testimonial or endorsement does not constitute a guaranty,
warranty, or prediction regarding the outcome of your legal matter”,

(13) contains a testimonial or endorsement about the lawyer for which the lawyer has
directly or indirectly given or exchanged anything of value to or with the person
making the testimonial or giving the endorsement, uniess the communication
conspicuously discloses that the lawyer has given or exchanged something of value
to or with the person making the testimonial or giving the endorsement;

(14) contains a testimonial or endorsement which is not made by an actual client of the
tawyer, unless that fact is conspicuously disclosed in the communication;,

(15) contains any impersonation, dramatization, or simulation which is not
predominantly informational and without conspicuously disclosing in the
communication the fact that it is an impersonation, dramatization, or simulation;

(16) fails to contain disclaimers or disclosures required by this Rule 7.1 or the other
Rules of Professional Conduct;

(17) contains any other material statement or claim that cannot be factually
substantiated.

(d) Lawyers Responsible for Communication.

Every lawyer associated in the practice of law with or employed by the lawyer which

causes or makes a communication in violation of this rule may be subject to discipline for

the failure of the communication to comply with the requirements of this rule.

COMMENT:

[1] This Rule governs all communications about a lawyer's services, including advertising permitted by
Rule 7.2. Whatever means are used to make known a lawyer's services, statements about them must be
truthful.

[2] Truthful statements that are misleading are also prohibited by this Rule. A truthful statement is
misleading if it omits a fact necessary to make the lawyer's communication considered as a whole not
materially misleading. A truthful statement is also misleading if there is a substantial likelihood that it
will lead a reasonable person to formulate a specific conclusion about the lawyer or the lawyer's services
for which there is no reasonable factual foundation,

[3] An advertisement that truthfully reports a lawyer's achievements on behalf of clients or former
clients may be misleading if presented so as to lead a reasonable person to form an unjustified
expectation that the same results could be obtained for other clients in similar matters without reference
to the specific factual and legal circumstances of each client's case. Similarly, an unsubstantiated
comparison of the lawyer's services or fees with the services or fees of other lawyers may be misleading
if presented with such specificity as would lead a reasonable person to conclude that the comparison can
be substantiated. The inclusion of an appropriate disclaimer or qualifying language may preclude a
finding that a statement is likely to create unjustified expectations or otherwise mislead a prospective
client.

[4] See also Rule 8.4(e) for the prohibition against stating or implying an ability to influence improperly
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a government agency or official or to achieve results by means that violate the Rules of Professional
Conduct or other law.

Rule 7.2. Advertising.

(a)
(b)

(c)

(d)

(€)

(f)

Definition.
‘Lawyer” is defined in Rule 7.1(a)(2).
Permitted Advertising.
Subject to the requirements of Rules 7.1 and 7.3, 7.4 and 7.5, a lawyer may advertise
legal services through written, recorded, internet, computer, e-mail or other electronic
communication, including public media, such as a telephone directory, legal directory,
newspapers or other periodicals, billboards and other signs, radio, television and other
electronic media, and recorded messages the public may access by dialing a telephone
number, or through other written or recorded communication. This rule shall not apply to
any advertisement which is broadcast or disseminated in another jurisdiction in which the
advertising lawyer is admitted if such advertisement complies with the rules governing
lawyer advertising in that jurisdiction and is reasonably expected by the lawyer not to be
received or disseminated in the State of South Dakota.

Record of Advertising.

A copy or recording of an advertisement shall be kept by the advertising lawyer for two

years after its last dissemination along with a record of when and where it was used.

Prohibited Payments.

Except as provided in Rule 1.17 and except as provided in subparagraph {c)(13) of Rule

7.1, a lawyer shall not give anything of value to a person for recommending the lawyer's

services, except that a lawyer may:

(1) pay the reasonable costs of advertisements or communications permitted by this
Rule and may pay the usual charges of a not-for-profit legal service organization;

(2) pay the usual charges of a notfor-profit 501(c)(3) or 501 (c)(8) qualified lawyer
referral service. A qualified lawyer referral service is a lawyer referral service that
has been approved by an appropriate regulatory authority:

(3) pay for a law practice in accordance with Rule 1.17.

Any communication made pursuant to this rule shall include the name and office address

of at least one lawyer or law firm responsible for its content.

Prohibited Cost Sharing.

No lawyer shall, directly or indirectly, pay all or part of the cost of an advertisement by
another lawyer with whom the nonadvertising lawyer is not associated in a partnership,
professional corporation or limited liability company for the practice of law, unless the
advertisement conspicuously discloses the name and address of the honadvertising
lawyer, and conspicuously discloses whether the advertising lawyer confemplates
referring all or any part of the representation of a client obtained through the
advertisement to the nonadvertising lawyer.

Permissible Content.

The following information in advertisements and written communications shall be

presumed not to violate the provisions of this Rule 7.2:

(1) Subject to the requirements of Rule 7.5, the name of the lawyer, a listing of lawyers
associated with the lawyer for the practice of law, office addresses and telephone
numbers, office and telephone service hours, and a designation such as “lawyer,”
“attorney,” “law firm,” “partnership” or “professional corporation,” or “limited liability
company.”
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()

(2) Date of admission to the South Dakota bar and any other bar association and a
listing of federal courts and jurisdictions where the lawyer is licensed to practice.

(3) Technical and professional licenses granted by the State of South Dakota or other
recognized licensing authorities.

(4) Foreign language ability.

(5) Fields of law in which the lawyer is certified subject to the requirements of Rule 7.4.

(8) Prepaid or group legal service plans in which the lawyer participates.

(7) Acceptance of credit cards.

(8) Information concerning fees and costs, or the availability of such information on
request, subject to the requirements of this Rule 7.2 and the other Rules of
Professional Conduct.

(9) A listing of the name and geographic location of a lawyer as a sponsor of a public
service announcement or charitable, civic or community program or event. Such
listings shall not exceed the traditional description of sponsors of or contributors to
the charitable, civic or community program or event or public service
announcement, and such listing must comply with the provisions of this rule and the
other Rules of Professional Conduct.

(10) Schools attended, with dates of graduation, degree and other scholastic
distinctions.

(11) Public or quasi-public offices.

(12) Military service.

(13) Legal authorships.

(14) Legal teaching positions.

(15) Memberships, offices and committee assignments in bar associations.

(16) Memberships and offices in legal fraternities and legal societies.

(17) Memberships in scientific, technical and professional associations and societies.

(18) Names and addresses of bank references.

(19) With their written consent, names of clients regularly represented.

(20) Office and telephone answering service hours.

Permissible Fee Information.

(1) Advertisements permitted under this Rule 7.2 may contain information about fees
for services as follows:

(i) the fee charged for an initial consuitation;

(i) availability upon request of a written schedule of fees or an estimate of fees to
be charged for specific legal services;

(iiy that the charging of a fee is contingent on outcome or that the fee will be a
percentage of the recovery, provided that the advertisement conspicuously
discloses whether percentages are computed before or after deduction of
costs, and only if it specifically and conspicuously states that the client will
bear the expenses incurred in the client's representation, regardless of
outcome, except as permitted by Rule 1.8(e);

(iv) the range of fees for services, provided that the advertisement conspicuously
discloses that the specific fee within the range which will be charged will vary
depending upon the particular matter to be handled for each client, that the
quoted fee will be available only to clients whose legal representation is within
the services described in the advertisement, and the client is entitled without
obligation to an estimate of the fee within the range likely to be charged,;

(v) the hourly rate, provided that the advertisement conspicuously discloses that
the total fee charge will depend upon the number of hours which must be

hitp://www.sdbar.org/Rules/Rules/PC_Rules.htm 7/1/2011




Rules of Professional Conduct Adopted Version Page 5 of 11

devoted to the particular matter to be handled for each client, and that the client is entitied

(h)

(i)

()

(k)

()

without obligation to an estimate of the fee likely to be charged,

(vi) fixed fees for specific legal services, provided that the advertisement
conspicuously discloses that the quoted fee will be available only to a client
seeking the specific services described.

(2) A lawyer who advertises a specific fee, range of fees or hourly rate for a particular
service shall honor the advertised fee or rate for at least ninety (90) days unless the
advertisement conspicuously specifies a shorter period; provided, for
advertisements in the yellow pages of telephone directories or other media not
published more frequently than annually, the advertised fee or range of fees shall
be honored for no less than one year following publication.

Electronic Media.

Advertisements by electronic media, such as television and radio, may contain the same

information as permitted in advertisements by print media, subject to the following

requirements:

(1) if a lawyer advertises by electronic media and a person appears in the
advertisement purporting to be a lawyer, such person shall in fact be the advertising
lawyer or a lawyer employed full-time by the advertising lawyer; and

(2) if a lawyer advertises a particular legal service by electronic media, and a person
appears in the advertisement purporting to be or implying that the person is the
lawyer who will render the legal service, the person appearing in the advertisement
shall be the lawyer who will actually perform the legal service advertised unless the
advertisement conspicuously discloses that the person appearing in the
advertisement is not the person who will perform the legal service advertised.

(3) Advertisements disseminated by electronic media shall be prerecorded and the
prerecorded communication shall be reviewed and approved by the lawyer before it
is broadcast.

Law Directories.

Nothing in this Rule 7.2 prohibits a lawyer from permitting the inclusion in reputable

directories intended primarily for the use of the legal profession or institutional

consumers of legal services and contains such information as has traditionally been
included in such publications.
Acceptance of Employment.

A lawyer shall not accept employment when he knows or should know that the person

who seeks his services does so as a result of conduct prohibited under this Rule 7.2.

Lawyers Responsible for Advertising.

Every lawyer associated in the practice of law with or employed by the lawyer which

causes or makes an advertising in violation of this rule may be subject to discipline for

the failure of the advertisement to comply with the requirements of this rule.

Mandatory Disclosure.

Every lawyer shall, in any written or media advertisements, disclose the absence of

professional liability insurance if the lawyer does not have professional liability insurance

having limits of at least $100,000, using the specific language required in Rule 1.4(c)(1)

or (2).

COMMENT:

[1] To assist the public in obtaining legal services, lawyers should be allowed to make known their
services not only through reputation but also through organized information campaigns in the form of
advertising. Advertising involves an active quest for clients, contrary to the tradition that a lawyer
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should not seek clientele. However, the public's need to know about legal services can be fulfilled in patt
through advertising. This need is particularly acute in the case of persons of moderate means who have
not made extensive use of legal services. The interest in expanding public information about legal
services ought to prevail over considerations of tradition, Nevertheless, advertising by lawyers entails
the risk of practices that are misleading or overreaching,

[2] This Rule permits public dissemination of information concerning a lawyer's name or firm name,
address and telephone number; the kinds of services the lawyer will undertake; the basis on which the
lawyer's fees are determined, including prices for specific services and payment and credit
arrangements; a lawyer's foreign language ability; names of references and, with their consent, names of
clients regulatly represented; and other information that might invite the attention of those seeking legal
assistance.

[3] Questions of effectiveness and taste in advertising are matters of speculation and subjective
judgment. Some jurisdictions have had extensive prohibitions against television advertising, against
advertising going beyond specified facts about a lawyer, or against "undignified" advertising. Television
is now one of the most powerful media for getting information to the public, particularly petsons of low
and moderate income; prohibiting television advertising, therefore, would impede the flow of
information about legal services to many sectors of the public. Limiting the information that may be
advertised has a similar effect and assumes that the bar can accurately forecast the kind of information
that the public would regard as relevant. Similatly, electronic media, such as the Internet, can be an
important source of information about legal services, and lawful communication by electronic mail is
permitted by this Rule. But see Rule 7.3(a) for the prohibition against the solicitation of a prospective
client through a real-time electronic exchange that is not initiated by the prospective client.

[4] Neither this Rule nor Rule 7.3 prohibits communications authorized by law, such as notice to
members of a class in class action litigation.

Paying Others to Recommend a Lawyer

[5] Lawyers are not permitted to pay others for channeling professional work. Paragraph (b)(1),
however, allows a lawyer to pay for advertising and communications permitted by this Rule, including
the costs of print directory listings, on-line directory listings, newspaper ads, television and radio
airtime, domain-name registrations, sponsorship fees, banner ads, and group advertising. A lawyer may
compensate employees, agents and vendors who are engaged to provide marketing or client-
development services, such as publicists, public-relations personnel, business-development staff and
website designers. See Rule 5.3 for the duties of lawyers and law firms with respect to the conduct of
nonlawyers who prepare marketing materials for them.

[6] A lawyer may pay the usual charges of a legal service plan or a not-for-profit or qualified lawyer
referral service. A legal service plan is a prepaid or group legal service plan or a similar delivery system
that assists prospective clients to secure legal representation. A lawyer referral service, on the other
hand, is any organization that holds itself out to the public as a lawyer referral service. Such referral
services are understood by laypersons to be consumer-oriented organizations that provide unbiased
referrals to lawyers with appropriate experience in the subject matter of the representation and afford
other client protections, such as complaint procedures or malpractice insurance requirements.
Consequently, this Rule only permits a lawyer to pay the usual charges of a not-for-profit or qualified
lawyer referral service. A qualified lawyer referral service is one that is approved by an appropriate
regulatory authority as affording adequate protections for prospective clients. See, e.g., the American
Bar Association's Model Supreme Court Rules Governing Lawyer Referral Services and Model Lawyer
Referral and Information Service Quality Assurance Act (requiring that organizations that are identified
as lawyer referral services (i) permit the participation of all lawyers who are licensed and eligible to
practice in the jurisdiction and who meet reasonable objective eligibility requirements as may be
established by the referral service for the protection of prospective clients; (if) require each participating
lawyer to carry reasonably adequate malpractice insurance; (iif) act reasonably to assess client
satisfaction and address client complaints; and (iv) do not refer prospective clients to lawyers who own,
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operate or are employed by the referral service.)

[7] A lawyer who accepts assignments or referrals from a legal service plan or referrals from a lawyer
referral service must act reasonably to assure that the activities of the plan or setvice are compatible with
the lawyer's professional obligations. See Rule 5.3. Legal service plans and lawyer referral services may
communicate with prospective clients, but such communication must be in conformity with these Rules.
Thus, advertising must not be false or misleading, as would be the case if the communications of a group
advertising program or a group legal services plan would mislead prospective clients to think that it was
a lawyer referral service sponsored by a state agency or bar association. Nor could the lawyer allow in-
person, telephonie, or real-time contacts that would violate Rule 7.3.

[8] A lawyer also may agree to refer clients to another lawyer ot a nonlawyer professional, in return for
the undertaking of that person to refer clients or customers to the lawyer. Such reciprocal referral
arrangements must not interfere with the lawyer's professional judgment as to making referrals or as to
providing substantive legal services. See Rules 2.1 and 5.4(¢). Except as provided in Rule 1.5(e), a
lawyer who receives referrals from a lawyer or nonlawyer professional must not pay anything solely for
the referral, but the lawyer does not violate paragraph (b} of this Rule by agreeing to refer clients to the
other lawyer or nonlawyer professional, so long as the reciprocal referral agreement is not exclusive and
the client is informed of the referral agreement. Conflicts of interest created by such arrangements are
governed by Rule 1.7. Reciprocal referral agreements should not be of indefinite duration and should be
reviewed periodically to determine whether they comply with these Rules. This Rule does not restrict
referrals or divisions of revenues or net income among lawyers within firms comprised of multiple
entities.

Disclosure of Lack of Malpractice Insurance _

[9] For purposes of the disclosure requirement of Rule 7.2(1), all advertising shall contain the specific
disclosure language found at Rule 1.4{c)(1) or (2). The alphabetical listing of the name, address and
phone number of the lawyer's office in a telephone directory, whether white pages or yellow pages, is
not advertising for purposes of the disclosure rule. The mere use of bold face type in the alphabetical
section of the phone book, white pages or yellow pages, does not constitute advertising for purposes of
the disclosure. All yellow page block ads, regardless of content, constitute advertising and requires
disclosure of the absence of professional liability insurance, There was no attempt to mandate a
minimum decibel level for radio and television advertisements, nor size of type in newspaper, yellow
page or billboard advertisements. However, the lawyer purchasing such advertisements is responsible
for the content of the advertisement and must make reasonable efforts to insure that the disclosure is
adequatly communicated in the media selected.

Rule 7.3. Direct Contact with Prospective Clients.

(a) A lawyer shall not by in-person, live telephone or real-time electronic contact solicit
professional employment from a prospective client when a significant motive for the
lawyer's doing so is the lawyer's pecuniary gain, unless the person contacted:

(1is a lawyer; or
(2)has a family, close personal, or prior professional relationship with the lawyer.

(b) A lawyer shall not solicit professional employment from a prospective client by written,
recorded or electronic communication or by in-person, live telephone or real-time
electronic contact even when not otherwise prohibited by paragraph (a), if:

(1) The prospective client has made known to the lawyer a desire not to be solicited by
the lawyer; or
(2) The solicitation involves coercion, duress, or harassment.

(c) A copy of every written or recorded communication from a lawyer soliciting professional

employment from a prospective client shall be deposited no less that thirty days prior to
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its dissemination or publication with the Secretary-Treasurer of the South Dakota State Bar by
mailing the same to the Office of the State Bar of South Dakota in Pierre, postage
prepaid, return receipt requested.

(d)  Every written, recorded or electronic communication from a lawyer soliciting professional
employment from a prospective client known to be in need of legal services in a
particular matter shall include the words “Advertising Material” on the outside envelope, if
any, and at the beginning and ending of any recorded or electronic communication,
unless the recipient of the communication is a person specified in paragraphs (a)(1) or
(a)(2). Where the communication is written, the label shall appear in a minimum 18-point
type or in type as large as the largest type otherwise used in the written communication,
whichever is larger. This labeling requirement shall not apply to mailings of
announcements of changes in address, firm structure or personnel, nor to mailings of
firm brochures to persons selected on a basis other than prospective employment.

(e)  Notwithstanding the prohibitions in paragraph (a), a lawyer may participate with a
prepaid or group legal service plan operated by an organization not owned or directed by
the lawyer that uses in-person or telephone contact to solicit memberships or
subscriptions for the plan from persons who are not known to need legal services in a
particular matter covered by the plan.

COMMENT:

[1] There is a potential for abuse inherent in direct in-person, live telephone or real-time electronic
contact by a lawyer with a prospective client known to need legal services. These forms of contact
between a lawyer and a prospective client subject the layperson to the private importuning of the trained
advocate in a direct interpersonal encounter. The prospective client, who may already feel overwhelmed
by the circumstances giving rise to the need for legal services, may find it difficult fully to evaluate all
available alternatives with reasoned judgment and appropriate self-interest in the face of the lawyer's
presence and insistence upon being retained immediately. The situation is fraught with the possibility of
undue influence, intimidation, and over-reaching.

[2] This potential for abuse inherent in direct in-person, live telephone or real-time electronic solicitation
of prospective clients justifies its prohibition, particularly since lawyer advertising and written and
recorded communication permitted under Rule 7.2 offer alternative means of conveying necessary
information to those who may be in need of legal services. Advertising and written and recorded
communications which may be mailed or autodialed make it possible for a prospective client to be
informed about the need for legal services, and about the qualifications of available lawyers and law
firms, without subjecting the prospective client to direct in-person, telephone or real-time electronic
persuasion that may overwhelm the client's judgment.

[3] The use of general advertising and written, recorded or electronic communications to transmit
information from lawyer to prospective client, rather than direct in-person, live telephone or real-time
electronic contact, will help to assure that the information flows cleanly as well as fieely. The contents
of advertisements and communications permitted under Rule 7.2 can be permanently recorded so that
they cannot be disputed and may be shared with others who know the lawyer. This potential for informal
review is itself likely to help guard against statements and claims that might constitute false and
misleading communications, in violation of Rule 7.1. The contents of direct in-person, live telephone or
real-time electronic conversations between a lawyer and a prospective client can be disputed and may
not be subject to third-party scrutiny. Consequently, they are much more likely to approach (and
occasionally cross) the dividing line between accurate tepresentations and those that are false and
misleading.

[4] There is far less likelihood that a lawyer would engage in abusive practices against an individual
who is a former client, or with whom the lawyer has close personal or family relationship, or in

http://www.sdbar.org/Rules/Rules/PC_Rules.htm 7/1/2011




Rules of Professional Conduct Adopted Version Page 9 of 11

situations in which the lawyer is motivated by considerations other than the lawyer's pecuniary gain. Nor
is there a serious potential for abuse when the person contacted is a lawyer. Consequently, the general
prohibition in Rule 7.3(a) and the requirements of Rule 7.3(c) are not applicable in those situations.
Also, paragraph (a) is not intended to prohibit a lawyer from patticipating in constitutionally protected
activities of public or charitable legal- service organizations or bona fide political, social, civic, fraternal,
employee or trade organizations whose purposes include providing or recommending legal services to
its members or beneficiaries.

[5] But even permitted forms of solicitation can be abused. Thus, any solicitation which contains
information which is false or misleading within the meaning of Rule 7.1, which involves coercion,
duress or harassment within the meaning of Rule 7.3(b)(2), or which involves contact with a prospective
client who has made known to the lawyer a desire not to be solicited by the lawyer within the meaning
of Rule 7.3(b)(1) is prohibited, Moreover, if after sending a letter or other communication to a client as
permitted by Rule 7.2 the lawyer receives no response, any further effort to communicate with the
prospective client may violate the provisions of Rule 7.3(b).

[6] This Rule is not intended to prohibit a lawyer from contacting representatives of organizations or
groups that may be interested in establishing a group or prepaid legal plan for their members, insureds,
beneficiaries or other third parties for the purpose of informing such entities of the availability of and
details concerning the plan or arrangement which the lawyer or lawyer's firm is willing to offer. This
form of communication is not directed to a prospective client. Rather, it is usually addressed to an
individual acting in a fiduciary capacity seeking a supplier of legal services for others who may, if they
choose, become prospective clients of the lawyer. Under these circumstances, the activity which the
lawyer undertakes in communicating with such representatives and the type of information transmitted
to the individual are functionally similar to and serve the same purpose as advertising permitted under
Rule 7.2.

[7] The requirement in Rule 7.3(c) that certain communications be marked "Advertising Material" does
not apply to communications sent in response to requests of potential clients or their spokespersons or
sponsors. General announcements by lawyers, including changes in personnel or office location, do not
constitute communications soliciting professional employment from a client known to be in need of
legal services within the meaning of this Rule,

[8] Paragraph (d) of this Rule permits a lawyer to participate with an organization which uses personal
contact to solicit members for its group or prepaid legal service plan, provided that the personal contact
is not undertaken by any lawyer who would be a provider of legal services through the plan. The
organization must not be owned by or directed (whether as manager or otherwise) by any lawyer or law
firm that participates in the plan, For example, paragraph (d) would not permit a lawyer to create an
organization controlled directly or indirectly by the lawyer and use the organization for the in-person or
telephone solicitation of legal employment of the lawyer through memberships in the plan or otherwise.
The communication permitted by these organizations also must not be directed to a person known to
need legal services in a particular matter, but is {o be designed to inform potential plan members
generally of another means of affordable legal services. Lawyers who participate in a legal service plan
must reasonably assure that the plan sponsors are in compliance with Rules 7.1, 7.2 and 7.3(b). See 8.4

(a).
Rule 7.4. Communication of Fields of Practice and Specialization.

A lawyer may communicate the fact that the lawyer does or does not practice in
particular fields of law. If a lawyer practices only in certain fields, or will not accept matters
except in such fields, the lawyer is permitted so to indicate. A lawyer shall not state or imply
that the lawyer is a specialist except as follows:

(@ A lawyer admitted to engage in patent practice before the United States Patent and

Trademark Office may use the designation “patent attorney” or a substantially simitar

designation.
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(b) A lawyer engaged in admiralty practice may use the designation “admiralty”, “proctor in
admiralty” or a substantially similar designation.

(c)  Ifalawyer or firm practices in only certain fields and desires to advertise such limitations
in the yellow pages of the telephone directory any such advertising must be
accompanied by the following disclaimer appearing in a prominent and conspicuous
manner in such advertising or on the same page as the advertising:

(1) Such certification is granted by an organization which has been approved by the
appropriate regulatory authority to grant such certification; or

(2) Such certification is granted by an organization that has not yet been approved by,
or has been denied the approval available from the appropriate regulatory authority,
and the absence or denial of approval is clearly stated in the communication, and in
any advertising subject to Rule 7.2, such statement appears in the same sentence
that communicates the certification.

(d) Pursuant to subsection (¢)(1), the South Dakota Supreme Court hereby designates the
American Bar Association as the appropriate regulatory authority to accredit specialty
certification programs according to such standards and criteria as the American Bar
Association may from time to time establish for accreditation of specialty programs.

(e) A lawyer shall not state or imply that a lawyer is certified as a specialist in a particular
field of law, unless:

(1) the lawyer has been certified as a specialist by an organization that has been
approved by an appropriate state authority or that has been accredited by the
American Bar Association; and

(2) the name of the certifying organization is clearly identified in the communication.

COMMENT:

[1] Paragraph (a) of this Rule permits a lawyer to indicate areas of practice in communications about the
lawyer's services. If a lawyer practices only in certain fields, or will not accept matters except in a
specified field or fields, the lawyer is permitted to so indicate. A lawyer is generally permitted to state
that the lawyer is a "specialist," practices a "specialty," or "specializes in" particular fields, but such
communications are subject to the "false and misleading" standard applied in Rule 7.1 to
communications concerning a lawyer's services.

[2] Paragraph (b) recognizes the long-established policy of the Patent and Trademark Office for the
designation of lawyers practicing before the Office. Paragraph (c) recognizes that designation of
Admiralty practice has a long historical tradition associated with maritime commerce and the federal
courts, :

[3] Paragraph (d) permits a lawyer to state that the lawyer is certified as a specialist in a field of law if
such certification is granted by an organization approved by an appropriate state authority or accredited
by the American Bar Association or another organization, such as a state bar association, that has been
approved by the state authority to accredit organizations that certify lawyers as specialists. Cettification
signifies that an objective entity has recognized an advanced degree of knowledge and experience in the
specialty area greater than is suggested by general licensure to practice law. Certifying organizations
may be expected to apply standards of experience, knowledge and proficiency to insure that a lawyer's
recognition as a specialist is meaningful and reliable. In order to insure that consumers can obtain access
to useful information about an organization granting certification, the name of the certifying
organization must be included in any communication regarding the certification,

Rule 7.5. Firm Names and Letterheads.

(@) A lawyer shall not use a firm name, letterhead or other professional designation that
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violates Rule 7.1. A trade name may be used by a lawyer in private practice if it does not imply
a connection with a government agency or with a public or charitable legal services
organization and is not otherwise in violation of Rule 7.1. .

(b) A law firm with offices in more than one jurisdiction may use the same name or other
professional designation in each jurisdiction, but identification of the lawyers in an office
of the firm shall indicate the jurisdictional limitations on those not licensed to practice in
the jurisdiction where the office is located.

(¢}  The name of a lawyer holding a public office shall not be used in the name of a law firm,
or in communications on its behalf, during any substantial period in which the lawyer is
not actively and regularly practicing with the firm.

(d) Lawyers may state or imply that they practice in a partnership or other organization only
when that is the fact.

(e)  The disclosure required in Rule 1.4(c)(1) or (2) shall be in black ink with type no smaller
than the type used for showing the individual lawyer's names.

COMMENT:

[1] A firm may be designated by the names of all or some of its members, by the names of deceased
members where there has been a continuing succession in the firm's identity or by a trade name such as
the "ABC Legal Clinic." A lawyer ot law firm may also be designated by a distinctive website address
or comparable professional designation, Although the United States Supreme Court has held that
legislation may prohibit the use of trade names in professional practice, use of such names in law
practice is acceptable so long as it is not misleading. If a private firm uses a trade name that includes a
geographical name such as "Springfield Legal Clinic," an express disclaimer that it is a public legal aid
agency may be required to avoid a misleading implication. It may be observed that any firm name
including the name of a deceased partner is, strictly speaking, a trade name. The use of such names to
designate law firms has proven a useful means of identification. However, it is misleading to use the
name of a lawyer not associated with the firm or a predecessor of the firm, or the name of a nonlawyer.
[2] With regard to paragraph (d), lawyers sharing office facilities, but who are not in fact associated with
each other in a law firm, may not denominate themselves as, for example, "Smith and Jones," for that
title suggests that they are practicing law together in a firm.

[31 The duty to report professional misconduct does not apply to a lawyer retained to represent a lawyer
whose professional conduct is in question. Such a situation is governed by the rules applicable to the
client-lawyer relationship,

[4] Rule 7.5(e) establishes the requirements for the letterhead component for all lawyers required to
make the disclosure of the absence of professional liability insurance. While a lawyer may choose any
color of ink for his or her letterhead, the disclosure component must be in black ink. The intent of this
requirement is to avoid, for example, a lawyer selecting yellow bond paper for letterhead and printing
the mandated disclosure in yellow ink. Further, recognizing the great variance of letterhead styles, rather
than mandating a minimum type size, the rule requires that the disclosure be printed with type size no
smaller than the type size used to print the lawyer's name. If a lawyer utilizes letterhead that omits the
lawyer's name, then the disclosure shall be printed in type size reasonably necessary to comply with the
disclosure requirement. Although not required, it is anticipated that most lawyers will prepare letterhead
with the disclosure appearing centered and at the bottom of the letterhead,
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RULES OF PROFESSIONAL CONDUCT

Wisconsin Committee Comment: Unlike the Model Rule, paragraph (a)
expressly provides coverage for programs sponsored by bar associations and accred-
ited Iaw schools,

ABA Comument: [1] Legal services O{Eanizalions, courts and various nonprofit
organizations have established programs through which [a\\?rers provide short—tem
limited [egal services — such as advice or the completion of legal forms — that will
assist persons to address their le,%al problems without further representation by a law-
yer. In these programs, such as legal-advice hotlines, advice-only clinics or pro sc
counseling programs, a client—lawyer relationship is established, but there is no
expectation that the lawyer’s representation of the client will continue beyond the
Timited consultation. Such programs are normally operated under circumstances in
which it is not feasible for a lawyer to systematicatly sercen for conflicts of interest
as1s genenally required beforo undertaking a representation. See, e.g., Rules 1.7, £.9
and 1.10,

[2] A lawyer who provides short~term limited legal services pursuant to this Rule
must secure the client’s informed consent to the limited scope of the representation,
See Rule [.2 (c). if'a short-term Himited representation would not ba reasorable under
the circumstances, the lawyer may offer advice to the client but must also advise the
client of the need for further assistance of counsel. Except as provided in this Rule,
the Rules of Professional Conduet, ineluding Rules 1.6 and 1.9 (c), arc applicable to
the limited represeatation,

[3] Because a lawyer who is representing 2 client in the circumstances addressed
by this Rule ordinarily is not able to check systematically for conflicts of interest,
paragraph (a) requires compliance with Rules 1.7 or 1.9 (a) only if the lawyzr knows
that the representation presents a conflict of interest for the fawyer, and with Rule 1,10
only if the lawyer knows that another lawyer in the lawyer’s firm is disqualified by
Rules 1.7 or 1.9 {z) in the matter.

[4] Because the limited nature of the services significantly reduces the risk of con-
flicts of interest with other matters being handled by the lawyer's firm, paragraph (b)
provides that Rule 1.10 is inapplicable to a representation governed by &is Rule
except as provided by paragraph (a) (2). Paragraph (a} (2) requires the participating
fawyer to comply with Rule 1,10 when the lawyer knows that the lawyer’s fimm is dis-
qualified by Rules 1.7 or 1.9 (a). By viriue of paragraph (b), however, o lawyer’s par-
tigipation in a shori-term limited legat services program wilf not preciude the law-
yer's firm from undertaking or conlinuing the representation of a client with interests
adverse to a client being represented under the program’s auspices. Nor will the pee-
sanal disqualification of a lawyer participating in the program be imputed 1o other
lavwyers participating in the program.

[5] If, after commencing a short—term limited representation in accordance with
this Rule, a lawyer undertakes to represent the client in the maticr on an ongoing basis,
Rules 1.7, 1.9 {a) and 1,10 become applicable.

SUBCHAPTER VII
INFORMATION ABOUT LEGAL SERVICES

SCR 20:7.1 Communications concerning a lawyer's ser-
vices, A lawyer shall not make a false or misleading communica-
tion about the lawyer or the lawyer’s services. A communication
is false or misleading if it:

{a) contains a material misrepresentation of fact or law, or
omits a fact necessary to make the statement considered as a whole
not materially misleading;

(b) is likely to create an unjustified expectation about results
the lawyer can achieve, or states or implies that the lawyer can
achieve results by means that violate the Rutes of Professional
Conduct or other law; or

(€} compares the lawyer’s services with other lawyers® ser-
vices, unless the comparison can be factually substantiated; or

(d) contains any paid testimonial about, or paid endorsement
of, the lawyer without identifying the fact that payment has been
made or, if the testimonial or endorsement is not made by an actual
client, without identifying that fact.

History: Sup. Ct, Order No. 04047, 2007 W1 4, 293 Wis, 2d xv,

Wisconstn Committee Comment: Paragraphs (b) through (d) of the Wisconsin
Supreme Court Rule are not contained in the Model Rule,

ABA Comiment: [1] This Rule governs all communications about a fawyer’s ser-
vices, including advertising permitted by Rule 7.2, Whatever means are used fo make
known a lawyer’s services, statements abaut them must be truthful,

[2] Truthful statements that are misleading are also prohibited by this Rule. A
truthful statement is misleading if it omits  fact necessary to make the lawyer’s com-
munication considered as a whole not materially misleading, A truthful statement is
also misleading if there 15 & substantial likelihood that it will lead a reasonable person
to formulate a specific conclusion about the fawycer or the lawyer's services for which
there is no reasonable factual foundation,

[3] An advertiscment that truthfully reports a lawyer’s achievements on behalf of
clients or former clients may be misleading if presented so as to lead a reasonable per-
son 1o form an unjustified expoctation that the same results could be obtained for other
clients in similar maticrs without reference to the specific factual and legal circum-
stances of each client’s case. Similarly, an unsubstantiated comparison of the law-
yer's services or fees with the services or fees of other lawyers may be misleading if
presented with such specificity as would lead a reasonable person to conclude that
the comparison can be substantiated. The inclusion of an appropriate disclaimer or
?ualifying language may preclude a finding that a statement is likely to create unjusti-

ied expectations or otherwise mislead a prospective client.
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[4] Sec also Rule 8.4 {¢) for the prohibition against stating or implying an ability
to influgnce impreperly a government agency or official or to achieve results by
means that vielate the Rules of Professional Conduct or other lavy,

SCR 20:7.2 Advertising. (a) Subject to the requirements of
SCR 20:7.1 and SCR 20:7.3, a lawyer may advertise services
through written, recorded or electronic communication, including
public media.

{b) A lawyer shall not give anything of value to a person for
recommending the lawyer’s services, except that a lawyer may:

(1) pay the reasonable cost of advertisements or communica-
tions permitied by this rule;

(2) pay the usual charges of a legal service plan or a not—for—
profit or qualified lawyer referral service. A qualified lawyer
referral service is a lawyer referral service that has been approved
by an appropriate regulatory authority;

(3) pay for a law practice in accordance with SCR 20:1.17; and
(4) refer clients to another lawyer or nonlawyer professional
pursuant fo an agreement not otherwise prohibited under these
rules that provides for the other person to refer clients or custom-
ers to the lawyer, if
(1) the reciprocal referral arrangement is not exclusive;
(ii) the client gives informed consent;
(iif) there is no interference with the lawyer’s independence
of C;I)mfessional judgment or with the client-lawyer relationship;
an

(iv) information relating to representation of a ¢lient is pro-
tected as required by SCR 20:1.6.

{c) Any communication made pursuant to this tule shall
include the name and office address of at least one lawyer or law

firm responsible for its content,

History: Sup. Ct. Order Wo, 04—07, 20607 W1 4, 203 Wis. 2d xv.

Wisconsin Committee Comment: Paragraph (b} (4) differs from the Modet Rule
by requiting additional safcguards consistent with those found in SCR 20:1.8 (f).
Lawyers should consider the “fee—splitting™ provisions contained in SCR 20;5.4
when considering their obligations under this provision.

ABA Comment; [1] To assist the public in ebiaining tegal services, lawyers
should be allowed to make krown their services not only through reputation but also
through organized information campaigns in the form of advertising. Advertising
involves an active quest for clients, contrary o the tradition that a lawyer should not
seek clientele. However, the public’s reed 10 know about legal services can be ful-
filled in part through advertising. This need is particularly acute in the case of persons
of moderate means who have not made extensive use of legal services, The interest
in expanding public information about legal services ought 1o prevail over consider-
ations of teadition. Nevertheless, advertising by lawyers entails the risk of practices
that are misleading or overreaching.

{2] This Rufe permits pubtic dissemination of information conceming a lawyer’s
nan¢ or firm name, address and telephone number; the kinds of services the lawyer
will undertake; the basis on which the lawyer’s fees are determined, including prices
for specific services and payment and credit arrangements; a lawyer's foreign lan-
guage ability; names of references and, with their consent, names of clients regularly
represented; and other information that might invite the attention of those secking
Tegat assistance,

[31 Questions of effectiveness and faste in advertising are matters of speculation
and subjective judgment. Some jurisdictions have had extensive prohibitions against
television advertising, against advertising going beyond specificd facts about a law-
yer, or against “undignified” advezntising, Television is now one of the most powerful
media for getting information to the public, particularly persons of fow and moderate
income; Ezohibiling telovision advertising, therefore, would impede the flow of infor-
mation about legat services to many sectors of the public. Limiting the information
that may be advestised has a similar effect and assurnes that the bar can accurately
forecast the kind of informatien that the public would regard as relevant. Similarly,
¢lectronic media, such as the Intemnet, can be an impertant source of infermation
about legal services, and lawful communication by electronic mail is permitted by
this Rule. But see Rule 7.3 (a} for the prohibition against the solicitation of a prospec-
tive c}ient through a real~time clectronic exchange that is not initiated by the prospec.
tive client.

[4] Neither this Rule nor Rule 7.3 prohibits communications authorized by law,
stch as notice to members of a ¢lass in class zction litigation,

Paying Others to Recoitumend 2 Lawyer, [5] Lawyers are not permitted to pay
others for channeling prefessional work, Paragraph (b) (1), however, allows a lawycr
to pay for advedising and communications permilted by this Rule, including the costs
of prirt directory listings, on-line directory listings, newspaper ads, television and
radio airtime, domain—name registrations, sponsorship fees, banner ads, and group
advertising. A lawyer may compensate employees, agents and vendors who are
cngagcd to provide marketing or client-development services, such as publicists,
public-relations personnel, business—development staff and website designers. See
Rule 5.3 for the duties of lawyers and law firms with respect to the conduct of nonta-
wyers who prepare marketing materials for them.

[6] A lawyer may pay the usual charges of' s legal service plan or a not—for—profit
or qualified lawyer referral service, A legal service plan is a prepaid or group legal
servies plan or a similar delivery system that assists prospective clients to secure legal
representation. A lawyer referral service, on the other hand, is any organization that
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holds itself out to the public as a lawyer refemal service, Such referral services are
understood by laypersons to be consumer—orented organizations that provide
unbiased referrals to lawyers with appropriate experience in the subject matter of the
representation and afford other client protections, such as complaint procedures or
malpractics insurance requirements. Consequently, this Rule oaly permits a lawyer
to pay the usual charges of a not—for—profit or qualified lawyer referral service, A
qualified lawyer referral service {s one that is approved by an appropriate regulatory
authorily as affording adequate protections for prospective clients. See, e.g., the
American Bar Assoclation's Model Supreme Coust Rules Governing Lawyer Refer-
ral Services and Model Lawyer Referral and Information Service Quality Assurance
Act (requiring that organizations that are identified as lawyer referral services (i) per-
mit the participation of all Jawyers who are licensed and cligible to practice in the
Jjurisdiction and who meet reasonable objective cligibility requirements as may be
established by the referral service for the protection of prospective clients; (i) require
each participating lawyer to carry reasonably adequate malpraciice insurance; (ili)
act reasonably to assess client satisfaction and address client complaints; and (iv) do
not refer prospective elients to lawyers who own, operate or aro employed by the
referral service.)

[7] A tawyer who accepts assignments or referrals from a legal service plan or
referrals from a tawyer referal service must act reasonably fo assure that the activities
of the plan or service are compatible with the lawyer's professional obligations, See
Rule 5.3. Legal service plans and lawyer referral services may communicate with
prospective clients, but such communication must be in conformity with these Rules,
‘Thus, advertising must not be false or misleading, as would be the case if the commu-
nications of a group advertising program or a group legal services plan would mislkead
prospective elicnts to think that it was a lawyer referral service sponsored by a state
agency or bar assoclation. Nor could the lawyer allow in—person, telephonic, or real—
time contacts that would violate Rule 7.3.

[8] A lawyer also may agree to refer clients to another lawyec or a nonlawyer pro-
fessional, in redum for the undertaking of that person to refer clients or customers to
the lawyer, Such reciprocal referral arrangements must not interfere with the fawyer's
professional judgment as to making referrals or as to providing substantive logal ser-
vices, See Rules 2.1 and 5.4 (¢). Except as provided in Rule 1.5 (¢), a lawyer who
receives refersals from a lawyer or nonlawyer professional must not pay anything
solely for the referral, but the fawyer does not violate paragraph (b) of this Rule by
agreeing to refer clients to the other lawyer or nonlawyer professional, so fong as the
reciprocal referral agreement is not exclusive and the client is informed of the referral
agreement. Conflicts of interest created by such arrangements are govemned by Rule
1.7. Reciprocal referral agreements should net be of indefinite duration and should
be reviewed periodically to determiinoe whether they comply with these Rules. This
Rute does not restrict referrals or divisions of revenues or net income among lawyers
within firms comprised of multiple entities,

SCR 20:7.3 Direct contact with prospective clients. {a) A
lawyer shall not by in—person or live tefephone or real—time elec-
tronic contact solicit professional employment from a prospective
client when a significant motive for the lawyer’s doing so is the
lawyer’s pecuniary gain, unless the person contacted:

(1) is a lawyer; or

(2) has a family, close personal or prior professional relation-
ship with the lawyer.

(b} A lawyer shall not solicit professional employment from a
prospective client by written, recorded or electronic communica-
tion or by in—person, telephone or real-time electronic contact
even when not otherwise prohibited by par. (a}, if:

(1) the lawyer knows or reasonably should know that the physi-
cal, emotional or mental state of the person makes it unlikely that
the person would exercise reasonable judgment in employing a
lawyer; or

(2) the prospective client has made known fo the lawyer a
desire not to be solicited by the lawyer; or

(3) the solicitation involves coercion, duress or harassment,

{c) Every written, recorded or electronic communication from
a lawyer soliciting professional employment from a prospective
client known to be in need of legal services in a particular matter
shall include the words “Advertising Material” on the outside
envelope, if any, and at the beginning and ending of any printed,
recorded or electronic communication, unless the recipient of the
communication is a person specified in pars. (a) (1) or (3) (2), and
a copy of it shall be filed with the office of lawyer regulation
within five days of its dissemination,

(d} Notwithstanding the prohibitions in par. (a), a lawyer may
participate with a prepaid or group legal service plan operated by
an organization not owned or directed by the lawyer that uses in—
person or telephone contact to solicit memberships or subscrip-
tions for the plan from persons who are not known to need legal
services in & particular matter covered by the plan,

(e} Except as permitted under SCR 11.06, a lawyer, at his or her
instance, shall not draft fegal documents, such as wills, trust

RULES OF PROFESSIONAL CONDUCT

instruments or contracts, which require or imply that the lawyer’s

services be used in relation to that document.
History: Sup. Ct. Order No. 04—07, 2007 WI 4, 293 Wis. 2d xv.

Wisconsin Conmtttee Comment: The Wisconsin Supreme Court Rule difters
from the Model Rule in that paragraph (b) (1) has been added, as have the fast clause
of paragraph (c) and all of paragraph (¢). These provisiens are carried forvward from
ths prior Wisconsin Supreme Court Rule,

When a lawyer uses standard form solicitations that are mailed to many prospee-
tive clients, the lawyer satisfies the filing obligation in subparagraph (c) by filing one
copy of cach version of the solicitation form with the office of lawyer regulation, and
by maintaining in the lawyer’s files the names and addresses to which the solicitation
was mailed.

Because of differences in content and numbers between the Wisconsin Supreme
Court Rule and the Model Rule, care should be used in consulting the ABA Comment.

ADA Commeni: [1]) There is a potential for abuse inherent in direet in—-person,
live telephone or real—time electronic contact by a lawyer with a prospective client
known to need $egal services. These forms of contact bebween a lawyer and & prospec-
tive client subject the layperson fo the private importuning of the trained advecate in
a direct interpersonal encounter. The prospective client, who may already feel over-
whelnied by the circumstances giving rise to the need for legal services, may find it
difficult fully to evaluate all available altematives with reasoned judgment and appro-
priate self-interest in the face of the lawyer’s presence and insistence upon being
retained immediately. The sltuation is fraught with the possibility of undue influence,
intimidation, and over-reaching,

{2] This potential for abuse inherent in direct in~person, live telephone or real-
time electronic solicitation of prospective clients justifies its prohibition, particularly
since lawyer advertising and written and recorded communication permitied under
Rule 7.2 offer altemative means of conveying necessary information to those who
may be in need of legal services. Advertising and wrilten and recorded communica-
tions which may be mailed or autodialed make it possible for a prospective client to
be informed about the need for lepal services, and aboul the qualilications of available
lawyers and law firms, witheut subjeeting the prospective client to direct in—prson,
telephone or real-time electrenic persuasion that may overwhelm the client’s judg-
ment,

[3] The use of general advertising and writien, recorded or electonic communica-
tions 1o transmit information from lawyer to prospective client, rather than direct in-

rson, live telephone or real-time electronic contact, will hielp to assure that the
information flows cleanly as well as freety. The contents of advertisemenis and com-
munications permitted under Rule 7.2 can be pennanently recorded so that they can-
not be disputed and may be shared with others who know the lawyer. This potential
for informal review is itself likely to help guard against statements and ¢laims that
might constitute false and misleading communications, in viotation of Rule 7.1, The
contents of direct in—person, live telephone or real-time electronic conversations
between a lawyer and a prospective client can be disputed and may not be subject to
third—party scrutiny, Consequently, thoy are much more likely to approach (and occa-
sionally cross) the dividing line between accurate representations and those that are
false and misleading.

[4] There is far less likelihcod that a lawyer would engage in abusive practices
against an individual who is a former elient, or with whom the lawyer has close per-
sonal or family relationship, or in situatiens in which the lawyer is motivated by con-
siderations other than the fawyer’s pecuniary gain. Nor is there a serious potential for
abuse when the person contacted is a lawyer, Consequently, the general prohibition
in Rule 7.3 (a) and the requirements of Rulz 7.3 (¢) ane not applicable in those sika-
tions. Also, paragraph (a) is not intended to prohibit a lawyer from participating in
constitutionally protected activities of public or charitable legal—service organiza-
tions or bona fide political, social, civic, fraternal, employee or frade organizations
whose purposes include providing or recommending legal services to its members or
beneficiaries.

{5] But even perriitted forms of solicitation can be abused, Thus, any solicitation
which contains inforraation which is false or misleading within the meaning of Rule
1.1, which involves coercion, duress or harassment within the meaning of Rule 7.3
o) 52), or which involves contact with a prospective client who has made known to
the lawyer a desire not to be solicited by the lawyer within the meaning of Rele 7.3
(b) (1) is prohibited. Moreover, i after sending a letter or other communication to a
cHent as parmitted by Rule 7.2 the lawyer receives no response, any further offort to
commumicate with the prospective client may violate the provisions of Rule 7.3 (b).

[6] This Rule is not intended to prohibit a lawyer from contacting representatives
of organizations or groups that may be interested in establishing a group or prepaid
legal plan for their members, insureds, beneficiaries or other third parties for the pur-
pose of informing such entities of the availabilily of and detais conceming the plan
or agrangement which the lawyer or lawyec’s firm is willing to offer. This form of
communication fs not dirccted 1o a prospective clignt. Rather, it is wsually addressed
to an individual acting in a fiduciary capacity secking a supplier of legal services for
others who may, if they choose, become prospective clients of the lawyer. Under these
circumstances, the activity which the lawyer undertakes in communicating with such
representatives and the typs of information transmitted to the individual are function-
ally simitar to and serve the same purpose as advertising permitted under Rule 7.2,

{7] The requizement in Rule 7.3 (¢) that certain communications be marked
“Advertising Material” does not apply to communications sent in response o
requests of potential clients or their spokespersons or sponsors, General announce-
ments by lawyers, Including changes in persennel or office location, do not constitute
communicaticns soliciting professionaf’zmploymcnt feom a client known to be in
need of tegal services within the meaning of this Rule.

[8] Paragraph (d) of this Rule permits a lawyer to participate with an organization
which uses personal contact to solicit nembers for its group or prepaid legal seevice

lan, provided that the personal contact is not undertaken by any lawyer who would

a provider of legal services through the plan. The organization must ot be owned
by or directed (whether a5 manager or efhenwise) by any lawyer or law firm that par-
ticipates in the plan. For example, paragraph (d) would not permit a lawyer to create
an organization controlled directly or indirectly by the lawyer and use the organiza-
tion for the in-person or telephone solicitation of legal employment of the lawyer
through memberships in the plan or otherwise. The communication permitted by
these organizations alse must not be directed to a person known to need legal services
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in a particular matte, but is to be designed to inform potential plan members generally
of another means of affordable legad services. Lawyers who participate in a E:ga] seT-
vice plan must reasonably assuce that the plan sponsors are in compliance with Rules
7.1, 7.2 and 7.3 (b). Sec Rule 8.4 (a).

SCR 20:7.4 Communlcation of fields of practice. {a) A
lawyer may communicate the fact that the lawyer does or does not
practice in particular fields of law.

(b) A lawyer admitted to engage in patent practice before the
United States Patent and Trademark Office may use the designa-
tion “patent altorney* or a substantially similar designation,

{c) Alawyer engaged in admiralty practice may use the desig-
nation “admiralty,” “proctor in admiralty” or a substantially simi-
lar designation,

{d) A lawyer shall not state or imply that a lawyer is certified
as a specialist in a particular field of law, unless:

(1) the lawyer has been cerlified as a spectalist by an organiza-
tion that has been approved by an appropriate state authority or
that has been accredited by the American Bar Association; and

(2) the name of the certifying organization is clearly identified

in the communication,

istory: Sup. Ct. Crder No. 04-07, 2007 W14, 293 Wis, 2d xv.

Case Note: An altomey whose practice is concentrated in one particular area and
who represents himselfas a specialist should be held fo a higher standard of care than
a genefalist. The enforceability of this section insofar as it prohibits statements that
arg truthfial and not mistcading is questionable. Dulfey Law Office v, Tank Transport,
194 Wis, 24 675, 535 N.W.2d 91 {Ct. App. 1995).

See, Peel v. Attorney Registration and Disciplinary Commission of Hiirots, 496
US. 91, 1108, Cr. 2281, 110 L, Ed. 2d 83 (1990).

NOTE: The above anncfations cite to SCR 20 as It extsted prior to the adop-
tion of Sup. Ct. Ovder No. 94-07,

ABA Comment; [1) Paragraph (a) of this Rule permits a lawyer {0 indicate areas
of practice in communications agou! the lawyer’s scrvices, If a lawyer ‘pmcticcs only
in certain figlds, or will not accept matters except in a specified field or fiels, the law-
yer is permitted to so indicate. A lawyer is genenally pemiitted to state that the lawyer
1s & “specialist,” practices a “specialty,” or “specializes in” particular fickds, but such
commanications are subject to the “false and misleading™ standard applied in Rute
7.1 to communications concerning & lawyer’s services.

[2] I’amgmfph (b) recognizes the long-cstablished policy of the Patent and Trade-
mark Office for the designation of lawyers practicing bci%rc the Office. Paragraph
(¢} recognizes that designation of Admiralty practice has a fong historical tmgition
associated with maritinie commerce and the federal courds,

£3] Paragraph (d) permits 2 fawyer to state that the lawyer is certified as a specialist
in a field of law if such certification is granted by an organization approved by an
appropriate state authority or aceredited by the American Bar Association or another
organization, such as a stale bar association, that has been approved by the state
authority to aceredit organizatiens that certify lawyers as specialists. Certification
signifies that an objective entity has recognized zn advanced degree of kaowledge
and experience in the specialty arca greater than is suggested by general licensure 1o
practice law, Certifying organizations may be expected to apply standards of experi-
ence, knowledge and proficlency to insure that & lawyer’s recognition as a specialist
is meaningful and retiable, In order to insure that consumers can obtain access to use-
fiz] information about an organization granting cerfification, the name of the certify-
ing organization must be included In any communication regarding the certification.

SCR 20:7.5 Firm names and letterheads. {a) A lawyer shall
not use a firm name, letterhead or other professional designation
that violates SCR 20:7.1. A trade name may be used by a lawyer
in private practice if it does not imply a connection with & gover-
ment agency or with a public or charitable legal services organiza-
tion and is not otherwise in viofation of SCR 20:7.1.

(b} A law firm with offices in more than one jurisdiction may
use the same name or other professional designation in each juris-
diction, but identification of the lawyers in an office of the firm
shall indicate the jurisdictional limitations on those not Heensed
to practice in the jurisdiction where the office is located.

{¢) The name of a lawyer holding a public office shall not be
used in the name of'a law firm, or in communications on its behalf,
during any substantial period in which the lawyer is not actively
and regularly practicing with the firm,

{d) Lawyers may state or imply that they practice in a pariner-
ship or other organization only when that is the fact.

History: Sup. Ct. Order No. 0407, 2007 W14, 293 Wis. 2d xv.

ABA Comment: [1]A firm may be designated by the names of all or some of its
members, by the names of dece: members where there has been 8 continuing sue-
cession in the firn’s identity or by a trade name such as the “ABC Legal Clinic.” A
lawyer or law firm may also be designated by a distinctive website address or compa-
rable professional designation, Although the United States Supreme Court has held
that legislation may prohibit the use of trade names in professional practice, use of
such names in law practice is acceptable so tong as it is not misleading. [f'a private
firm uses a trade name that includes a geographical name such as “Springfield Legal

Updated 09-10 Wis. Stats, Appendix Database

Clinic,” an express disclaimer that it is a public legal aid agency may be required to
avoid a misteading implication. It may be chserved that any fim name ircluding the
name of a deceased partner is, siricily speaking, a tcade name. The use of such names
to designate law firms has proven a useful means of identification, However, it is mis-
leading to use the name of a lawyer not associated with the firm or a predecessor of
the firm, or the name of a nonlawyer.

[2] With regard to ﬁaragraph (d), lawyers sharing office facilities, but who are not
in fact associated with each other in a law firm, may not denominate themselves as,
for example, *Smith and Jones," for that title suggests that thoy are practicing law
together in a firm.

SCR 20:7.6 Political contributions to obtain govern-
ment legal engagements or appointments by judges. A
lawyer or law firm shall not accept a government legal engage-
ment or an appointment by a judge if the lawyer or law firm makes
a political contribution or solicits political coniributions for the
purpose of obtaining or being considered for that type of legal

engagement or appointment.

History: Sup. Ct. Order No. 0407, 2007 W1 4, 293 Wis, 2d xv.

ABA Comment: [1] Lawyers have a right to participate fully in the political pro-
cess, which includes making and soliciting political contributions te candidates for
judicial and other public offtce. Nevertheless, when lawyers make or solicit political
contributions in order to obtain an engagement for legal work awarded by a govern-
ment ageacy, or {0 obtain appeiniment by a judge, the public may legitimately ques-
tion whether the lawyers engaged to pezforms the work are selected on the basis of
competence and merit, In such a circumstance, the integrity of the profession is
undermined.

[2] The term “political centribution” denotes any gift, subscription, loan, advance
or deposit of anything of value made directly or indireetly to a ¢candidate, incunibent,
political party or campaign committes to influence or provide financial support for
glection to or retention in judicial or ather government office. Political contributions
in initiative and referendum elections are not included. Por purposes of this Rule, the
term “political contribution” does not include uncompensatc?gervices.

[3] Subject to the exceptions below, (i) the term “government legal engagement”
denates any engagement to provide logal services that a public official has the direct
or indirect power to award; and (if) the term “appointment by a judge” denotes an
appointent to a position such as referee, commissioner, special master, receiver,
guardian or other similar position that is made by a judge. Those terms do not, haw-
cver, include (a) substantially uncompensated services; (b) engagements or appoint-
ments made on the basis of experience, expertise, professional qualifications and cost
follewing a request for proposal or other process that is free from influence based
upon political conteibutions; and (¢) engagements or appointments made on a rota-
tional basis frem a list compiled without regard to political contributions,

[4] The term “fawyer ot Jaw firm™ Includes a political action commiittee or other
entity owned oz controlled by a lawyer or law finn.

[5] Political contributions are for the purpose of obtaining or being considered for
a government legal engagement or appointment by a judge if, but for the desire to be
considered for the legal engagement or appointment, the lawyer or law fiem would
not have made or solicited the contributions. The purpose may be determined by an
examination of the eircumstances in which the contributions oceur, For examiple, one
or more contributions that in the aggregate are substantial in relation to other con-
tributions by lawyers or law firms, made for the benefit of an official ina position to
influence award of a %lovemmcnt legal engagement, and followed by an award of the
legal engagement to the contributing or seliciting lawyer or the lawyer’s firm would
support an inference that the purpose of the contributiens was to obtain the engage-
ment, absent other factors that weigh against existence of the proscribed purpose.
Those factors may include among others that the contribution or solicitation was
made to further a political, secial, or economic interest or because of an exisling per-
sonal, family, or professional relationship with a candidate.

[6] If a lawyer makes or solicits a political contribution under circumstances that
constitute bribery or another ¢rime, Rule 8.4 (b) is implicated.

SUBCHAPTER VIHI

MAINTAINING THE INTEGRITY OF THE
PROFESSION

SCR 20:8.1 Bar admission and disciplinary matters. An
applicant for admission to the bar, or a lawyer in connection with
a bar admission application or in contection with a disciplinary
matter, shall not:

(&) knowingly make a false statement of material fact; or

{b) fail to disclose a fact necessary to correct a misapprehen-
sion known by the person fo have arisen in the matter, or know-
ingly fail to respond to a tawful demand for information from an
admissions or disciplinary authority, except that this rule does not
require disclosure of information otherwise protected by SCR.
20:1.6.

History: Sup. Ct. Order No., 04-07, 2007 W14, 203 Wis. 2d xv.

ABA Conumnent: [1} The duty imposed by this Rule extends to persons secking
admission to the bar as well as to lawyers. Hence, if a person makes a material false
statement in connection with an application for admission, it may be the basis for sub-
sequent disciplinary action if the persen is admitted, and in any event may be relevant
in a subsequent admission application. The duty imposed by this Rule applies to a
lawyer’s own admission or J;sciplinc as well as that of others, Thus, it is a separate
professtonal offense for a lawyer to knowingly make a misrepresentation or omission

Text from updated 09~10 Wis. Stats. Appendix database. Report errors to the Legislative Reference Bureau at (608) 266-3651,
FAX 264-6948, email the LRB from the web slite: http:/iwebmalil.legls,state.wi.us/home.aspx?sendto=rsh
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