28k Force on
ngd @ DI unities
ponse to Domestic

& 0 N
@’0‘ ‘0@

@
&
@
&

00 0@ QQ @0

Submitted to the Supreme Court of lowa
August 1994



The Supreme Court Task Force on Courts' and Communities' Response to Domestic Abuse is
pleased to present its final report and recommendations to the Iowa Supreme Court. The Task Force is
hopeful its report will contribute to new and better ways for courts and communities to respond to
domestic abuse and inspire others to work together to eliminate family violence.

The Task Force operated for 12 months without a special budget or staff. We were intimately
dependent upon the assistance of others, and were richly rewarded with devoted contributions of many
throughout the state. We express our endless gratitude to all who participated in the process which led

to the completion of our report and impelled us in our work.

The Task Force specially acknowledges the leadership of the Iowa Supreme Court and Chief
Justice Arthur A. McGiverin. Chief Justice McGiverin conscientiously responded to the call made at the
first national conference on domestic abuse held in San Francisco in March 1993 for each state in the
nation to establish a comprehensive plan to confront family violence. We are grateful for his vision and

the opportunity to serve on the Task Force.

We acknowledge and specially thank all those who testified at the Task Force hearings held in
Des Moines and those who appeared before the Task Force to offer suggestions and input. We espe-
cially express our appreciation to the official court reporters, Robert Day, Pam Day, and Nancy Draper.
We also extend our deep gratitude to Carl V. Nielsen, Executive Director of The Iowa State Bar Asso-
ciation, and his entire staff, including Mary Lehman for graciously providing the accommodations for

the Task Force meetings and hearings.

The final draft of the report has been an immense task. We are extremely thankful for the diligent
clerical assistance in the completion of the report by Jane Elben of the State Court Administrator's
Office and Sandy Cosgrove of the University of Towa College of Law. We also extend deep appreciation
to Task Force members Linda McGuire, Kelley Rice, and Mary Tabor who served as the primary au-
thors of this Report. We also recognize the helpful research assistance by University of lowa law

students Rob Millimet, Andrea Kutz, and Laura Wassmuth.

Finally, a word of thanks is extended to each member of the Task Force, including Amy Ander-
son who had to resign as a Task Force Member prior to the completion of the report. Their devotion,
competence, professionalism, and helpful thoughts are evident throughout this report. We have been
enriched by the experience and complete our work with a mutual friendship and hope for the future,
While we have painfully learned how domestic abuse tragically and profoundly touches so much of
humanity, and, almost imperceptibly, breeds violence as a way of life for the next generation, we also
realize, with abundant clarity, what it would truly mean to stop domestic violence.

Honorable Mark S. Cady
Co-Chair

Supreme Court Task Force
on Courts' and Communities'
Response to Domestic Abuse
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PART I

INTRODUCTION

On August 3, 1993, the Chief Justice of the Iowa Supreme Court, Arthur A. McGiverin, estab-
lished the Supreme Court Task Force or Courts’ and Communities’ Response to Domestic Abuse.! The
Chief Justice noted that domestic violence is a widespread social problem with vast consequences and
that the fowa courts need to consider new policies and practices to respond to the rapidly increasing
number of domestic abuse cases. The Chief Justice also recognized the need for communities and the
courts to work collectively to address violence in families.

The Task Force consisted of 12 persons (eight attorneys and four non-attorneys) with varying
backgrounds in domestic abuse issues. Representation on the Task Force included the judiciary, The
Iowa State Bar Association, the Jowa County Attorneys Association, crime victim programs, the Iowa
Coalition against Domestic Violence, the lowa Department of Corrections, state court administration,
the Attorney General’s office, and the Legal Services Corporation of [owa.

The Task Force received a five-pronged charge:

1. Investigate how the lows court system is currently responding to increased
numbers of domestic abuse cases,

2. Examine ways in which the Iowa courts cam work in comcert with other
community resources to address the widespread problem of domestic vio-
lence.

3. Make recommendations to the lowa Supreme Court for improving judicial

access and treatment of domestic abuse cases while efficiently and fairfy
administering increasing case loads.

4. Propose possible legislative reform.
S, Propose a statewide plan for implementation of the recommendations and
findings.

The Task Force took the Chief Justice’s Order very seriously and accepted its charge with enthu-
siasm. The Task Force saw its mission as one of how can the court system, in cooperation with commu-
nity resources, improve the response to domestic violence so as to provide consistency and fairness to
all players? The members strived for consensus on all issues and recommendations contained in this
report. In a few instances, the members could not arrive at a unanimous recommendation and that will
be noted in the appropriate portion of the report. By and large, however, all 12 members support the
findings and recommendations contained in this report.



On one matter, there existed unequivocal agreement: domestic violence presents hard and com-
plex issues with which courts and communities must grapple, and no single, discreet solution exists. To
halt, or at a minimum reduce, domestic violence, courts and communities -- society -- must be willing to
view domestic violence as a crime which will not be allowed to go unrecognized or unpunished.

The Task Force met 16 times in Des Moines. Preparation of this report is based on surveys,
testimony given before the Task Force, research and literature on domestic abuse, and the mdividual
experiences of the Task Force members. The Supreme Court purposely sought to keep the Task Force
small For that reason, the Task Force decided that the soliciting of information from other sources

could best be facilitated by the use of surveys and the taking of testimony.

Surveys were sent to offenders taking part in batterers' education programs, partners of partici-
pants in batterers’ education programs, domestic abuse shelter and service providers, distnict court

clerks, court administrators, and county attorneys.2 The Task Force received testimony from victim

advocates, survivors of domestic violence, batterers education program facilitators, the Citizens Aide/

Ombudsman’s Office, the deputy attorney general for criminal justice, county attorneys, a public de-
fender, a family law attorney, clerks of court, judges, a magistrate, a legal aide attorney, law enforcement
officers, the director of the Iowa Coalition against Sexual Assault, and child protective service workers
with the lowa Department of Human Services. The Task Force invited four batterers who had agreed to

testify but none showed up nor did they provide any written testimony.

In addition to the survey results and testimony, the Task Force consulted with the Honoracle
Michael Town, a circuit court judge in Hawaii, and a2 member of the Family Violence Committee of the
National Council of Juvenile and Family Court Judges’ Family Violence Project. Much of Judge Town's
material assisted the Task Force in its work. The Task Force also relied extensively on the Model Code
on Domestic and Family Violence developed by the Family Violence Project, a copy of the Model Code
is contained in the Appendix. The National Council of Juvenile and Family Court Judges adopted the
model code this year. This product was a cooperative effort between judges, the American Bar Associa-
tion, and American Medical Association, state legislators, advocates, attorneys, mediators, prosecutors,
and the defense bar, all of whom are national experts on domestic violence and many of whom practice

in jurisdictions where mediation of family law matters occur.

Domestic abuse is a gender-based crime. Although victims of domestic abuse can be women or
men, the vast majority, 96 percent, are women. Domestic violence does not just happen to poor and
uneducated women, or women of color, or young women. Domestic abuse is criminal behavier which
is committed against rich and poor women, white and minority women, heterosexuals and gays and
lesbians, teenagers and seniors. The direct victims of domestic abuse are primarily women. The indirect
victims of domestic abuse, indeed, the invisible victims, as the Task Force members knew and heard
repeatedly throughout their work, are the children. Domestic violence transcends all social groups
regardless of age, race, nationality, religion, sexual orientation, or financial status.

From the time of the creation of the Task Force until August 3, 1994, six women in lowa were
killed, apparently by their current or former boyfriends or partners. The American Medical Association
has found domestic abuse to be the leading cause of emergency room treatment for women. The Sur-
geon General has described domestic violence as one of the leading threats to the health of women.
More women are injured each year by a man with whom they had an intimate relationship than by auto

accidents, muggings, and rapes combined. The magnitude of the problem of violence against women

2



cannot be underestimated. Regrettably, domestic viclence continues to be viewed zs less serious than
stranger violence. Although Iowa has made great strides in helping victims since enactment of the
Domestic Abuse Law in 1980, there are many other ways in which the Iowa court system and commu-
nities can assist in responding to and stopping domestic viclence. Those recommendations are con-

tained throughout this Report.

WOMEN KILLED DURING TENURE OF TASK FORCE .

September 22, 1993  Kimberly Peterson, 19 o
_ U " Soffocated to death by 4 man she lived with in Mason City. She was found in
: S ' ashepingbagmacmwofﬂwi:apam@na, :
January §4; 1994 Gloria Heising, 40 © o
: R Smmdeathbyammehaddatedmcmmd& Both she and the
mmyrderer were postal workers. He bad beon convicted of havassment and
tesminated from his job for threatening her. He allegedly sent 2 certified
lefter to his son's house on her route, broke into the bouse, and aitacked her
when she delivered the leter. She is survived by two children, I3 and 10
yearsold . - S

January 27,1994 = Rita Youug, 39 .

' Allegedly tortured and beat to death by a man she had lived with for five
years in Des Moines. Her body was hidden behind the furnace of the home
untif found by police alerted by her daughter that she was missing, She is
sarvived by a 17-year-ol¢ daughter and a grown daughter.
 Aliegedly strangled and suffocated by her boyfriend with whom she liad lived

for three years in Des Moines.  Af the time of the wiuzder; ber paruer was on

" Allegedly shot 10 death by a man washwngm mCed.arRapxdsShe
 had two danghters under 10 years old. - She was shot in front of one girl and
ﬁwothergirlwasinhcrfoomaﬁdcameotﬂwﬁensheh&rdthcs&mf;

Although this Report seeks to use gender neutral language as much as possible, at times the
victim will be referred to as a woman and the batterer will be referred to as a man. The Task Force
acknowledges, though, that men too can be victims of domestic abuse. The Report also uses “victim”
and “survivor” interchangeably. As the Task Force learned, persons who have been subjected to domes-
tic violence prefer to view themselves as survivors rather than victims.

This Report addresses the five charges by first looking at the scope of the domestic violence
problem. The leadership role of the Supreme Court is then examined. The judiciary’s response to
domestic abuse is broken into criminal and civil sections. The role of community and court-related
agencies is explored. The Task Force makes specific recommendations throughout the Report including
legislative recommendations. The Report concludes with a statewide plan for responding to, deterring,

and ending domestic violence in Iowa.

All materials referred to in the Report as being contained in the Appendix are on file in the Iowa
Supreme Court, Statehouse, Des Moines. These include transcripts of testimony, survey instruments
and results, and other documents or helpful articles which the Task Force hopes will serve as back-

ground.



'[n the Marter of the Appointment of the Supreme Court Task Force on Courts' and Communities' Re-
sponse to Domestic Abuse, Order, Supreme Court of lowa, August 3, 1993. A copy of the order is included in the
Appendix.

*The surveys are included in the Appendix.



PART H

SCOPE OF DOMESTIC ABUSE

Shirley Oberg, an orgamizer from Duluth, Minnesota, asks us to imagine the
Battered Women s Movement as a fast moving stream with a bully at its source who is
pushing women in the water. Domestic violence advocaies are along the sides of the
stream framtically trying to pull women out, only io find that they can't keep up; women
are coming downstream faster and faster, many are drowning. In fact, as advocares
contirue Irying 1o rescue the women, many are becoming exhausted and falling in the

Stream as well.

At some point, Oberg challenges, we must decide whether 1o continue the band-
aid effort of trying to rescue women from the stream, while watching as more and more
do not survive, or do we end this exhaustive effort and choose to go upsiream and push
the bully in the water. It will take a comprehensive effort on the part of communities and
the criminal justice system to achieve this goal.

A, Overview

The Iowa Supreme Court Task Force on Courts’ and Communities’ Response to Domestic
Abuse had a mandate to explore ways in which the courts, in concert with our communities, can better
address the crime of domestic abuse. We began our task by looking at the scope of this extremely
complex problem. It is difficult to reduce to simple statistics and social paradigms.

1. Historical and Legal Support —

Vielence against

Violence against women has been socially sanctioned || women kas been

within relationships for centuries. The purpose of threat and || socially sanctioned

violerfce ina r@iationsMp is_ to maintain coptrol Over a womarn within relation-
as articulated in the following passage written by a 15th cen- shins for .

tury Christian scholar in the “Rules of Marnage”: ps Ror cen es.

When you see your wife commit an offense, don ¥ rush at her with insulis
and violent blows [but rather| scold her sharply, bully and terrify her.
And if this doesnt work, take up a stick and beat her soundly, for it is
better to punish the body and correct the soul than to damage the soul
and spare the body. Then readily beat her, not in rage but out of charity
and concern for her soul, so that the beating will redound to your merit

and her good.

The law has also sanctioned the use of violence. British common law aimed to limit the
use of violence in a marriage through the “rule of thumb,” this permitted a man to beat his wife
with a “rod not thicker than his thumb.”



Modern expressions reflect the historically ingrained prerogative that a man can use
violence to control a woman for “her own good.” Common phrases like, she needs & good slap
in the face, she is cruising for a bruising, she is asking for it, and she needs to be put in her place
are common in our society. The character Ralph Cramdon in the 1950’s television show “The
Honeymooners” often quelled disagreement from his wife Alice by threatening her with, “Pow,

Alice ... straight to the moon!” while raising his fist.

The Task Force holds
the uncompromising
position that abuse
and violence in rela-
tionships and families
is never acceptable.

These well-ingrained attitudes hold that the appropriate power
balance in 2 relationship is meant to meet the needs and desires of men.
1t is assumed it is acceptable to use violence and threats of violence to

achieve that balance.

The Task Force holds the uncompromising position that abuse
and violence in relationships and families is never acceptable. We fur-
ther hold that lawmakers, criminal justice professionals, the courts, and
communities must invoke any and all reasonable measures to assure

the safety of all citizens within their homes and relationships.

2. Incidence

In this country, between 1.8 million and 4 million women are violently assaulted by their
husband or boyfriend in their homes every year. In lowa, that means that between 20,000 and
44 000 women suffer abuse in their homes every year.

For 1990 the Department of Public Safety shows 6,194 incidents of domestic abuse
reported to law enforcement. This means that, based on national statistics, only 14 percent to 31
percent of domestic assaults were reported to Iowa law enforcement that year. The Iowa Judi-
cial Department reports that the number of domestic abuse civil filings rose from 188 in 1990 to
2677 in 1993. For a county-by-county breakdown, see tables at the end of this part.

The National Crime Victimization Survey (NCVS) conducted by the U.S. Department of Justice
obtains information about crimes, including those not reported to police, from a continuous
nationally representative sample of U S. households. The 1994 NCVS report includes data

collected from 1987 through 1991 Results of the survey show:

4 Annually, females suffer 10 times as many incidents of violence by an intimate as
do men.

é Family-related violence accounts for 33 percent of all violence committed against
women and 5 percent of all violence committed against men.

J Biack and white women experience equivalent rates of violence commutted by
intimates and other relatives.

¢ Living in suburban and rural areas does not decrease a woman's risk of violence

by an intimate. Women living in central cities, suburban areas, and rural areas
experience similar rates of violence by intimates.
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18 percent of women victimized by partners face an armed offender.

¢ 59 percent of women victimized by intimates are injured.

& 27 percent of women victimized require medical care for their injuries.

& Police were more likely to respond within five
munutes if the offender was a stranger than if the : =
offender was known to the female victim. The fowa Department of ]

_ Public Safety reports 19
The FBE reports that in 1991 28 percent of all fe- women murdered in Towa
male murder victims were killed by 2 husband or boy- i 1990, S for
friend. The lowa Department of Public Safety reports 19 || ‘B - sevemty-four
women murdered in Iowa in 1990. Seventy-four percent |; Percent of these women
of those women were killed by a husband or a boyfriend. || were killed by z husband
| or 2 boyfriend. . - .

In the first three years of this decade, 41.6 per-

cent of Towa Crime Victim Compensation claims for mur-
dered women were for women killed by their male partner. Between January 1990 and January

1994, the Attorney General’s Office received 33 applications for Crime Victim Compensation
from survivors of women killed by their male partners. In that same time, three applications
were received from the survivors of men killed by their female partner.

Of the 33 womer murdered in Iowa since 1990 by a husband or boyfriend:

& 16 women were killed by husbands.

® 13 women were known to have left or to be leaving the partner.

¢  three women were killed while moving their belongings.

+ two women were killed in chiid visitation exchanges (one across the street from a police
station).

¢ two women were killed in front of police officers.

Of the 33 men who committed the murder:

¢ ten of the men attempted suicide at the time of the murder.
& eight of the men succeeded in committing suicide.

The murdered women were survived by children:

© 51 sons and daughters survived the murder of their mother.
¢ 41 of the surviving children were minors.
¢ three children of one woman and two non-related children were also murdered.

¢ 18 children witnessed the murder of their mother.
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The Dynamics of Domestic Violence

i. Power and Control
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The “power and control” theory of domestic abuse was created by Elien Pence of Duluth,
Minnesotz to describe the dynamics of an abusive and/or violent relationship. The premise 13
simple. People use violence to maintain power and control over others. The use of violence is
reinforced when it works every time it is used.

Traditional theories of the causes of domestic abuse are based on personal charactens-
tics and life experiences like stress, unemployment, poverty, substance abuse, past child abuse,
and depression. Theories centered on these charactenistics fall short of explaining the phencm-
enon that the majority of persons with those problems do not batter their intirnate partner or
children. Observation has also shown that the amelioration of life problems like substance abuse,
stress, and unemploymexit does not effectively stop domestic abuse in a relationship.

The “power and control” model, widely adopted by those who work with both perpetra-
tors and survivors of domestic abuse, challenges all the other explanations for violence in &
relationship. The model contends that the use of violence is always a choice, and that in our
society it is a choice that can be made in order to meet one's needs with little or no consequence.



A variety of techniques are used in a deliberate and systematic manner to gain power and

comntrol:

Physical viclence: The abuser uses physical violence to achieve power and to maintzin control.
Women know they are in the most immunent danger when they try to leave a relationship. Abus-
ers use physical violence to keep the partner from leaving and use the following abusive tech-
niques to maintain control.

Isolation: The abuser decides what the partner does, where she goes, and with whom she has
contact. He may limit or deny her access to a car or telephone. She loses her relationships with
friends and family.

Intimidation: The abuser uses threatening looks, voice, gestures and actions to keep the parmer

in constant fear. He may punch boles in the wall, damage valued objects, or hurt pets, to signify
what he could do to her. A constant threa. that violence can happen again at any time.

Threats: The abuser threatens to commit suicide, take the children, hurt a pet, hart or lie to her
family or friends, or seriously injure her. Threats effectively control the partner because the
perpetrator usually has the means to carry them out and may have carried out some of threais

during the relationship.

Using the children: The abuser may threaten or use violence against the children, undermine the
partaer’s parenting, or convince the children she’s a bad mother. He will use visitation as an

opportunity to harass, scare or continue to batter her.

Economics: The abuser may control all of the economic resources in the family. He will take
any money she eamns if he allows her to work outside the home, give her an inadequate “allow-
ance” to meet the family needs, and force her to ask for money for basics like food and household

mems.

Male privilege: The abuser makes all major decisions in the relationship and family. He may
treat the partner like a servant and force her to wait on him at all hours.

Sexual: The abuser may make his partner engage in sexual practices she is uncomfortable with
or force her to have sex against her will. He may regularly force her to engage in sex after a fight
or when he’s intoxicated. He may sexually abuse the children and blame or threaten her to keep

the abuse a secret.

2. Sexuai Abuse

Battering can often involve a substantial amount of sexual abuse, including marital rape
and sexuai mutilation. Marital rape is rarely discussed with others or reported to law enforce-
ment authorities, and of those reported a few are prosecuted. It is common for battered women
to have sexual intercourse with their husbands to avoid being battered. While this type of coer-
cive sexual activity would be spousal sexual assault as defined by the Model Act, many women

may not consider it to be so and would fear disbelief if they reported it.!



Marital rape has been reporied in relationships in which nio other forms of physical abuse
occur. However, it seems to be most frequent as a form of aggression in relationships in which
other violent behaviors are ongoing.? Sexual assault is reported by 33 percent to 46 percent of
women victims who are physically assaulted by their partners.’

One out of ten wives has been sexually assaulted at least once by her husband and be-
tween 50 percent to 87 percent of women who have experienced rape in an intimate relationship,
such as marriage, indicate thai they had been sexuaily assaulied at least twenty times by their

partners.*

The frequency and impact of marital rape is devastating and far reaching. It has been
estimated that 30 percent of all rape victims are battered women and among rape victims over 20

years of age, 58 percent are battered women.’

Sexual violence is also frequent in dating relationships. It has been estimated that over 50
percent of rapes are perpetrated against adolescents, with the vast majority taking place between
individuals who are acquaintances or in a dating situation.® Christine Courtois {(1988) tells us
that these young women are victims of “an endemic societal manifestation ¢f the power imbal-
ance between the sexes” where “men are conditioned into roles of power and domination . . . and
females . . . are conditioned to be passive and dependent.” It is clear by overwhelming statistics
we live in a culture that condones sexual viclence toward women.

In summary, men batter women because it gets
them what they want or need and keeps control over their
partner. Whether the underlying emotion is frustration,
jealousy, anxiety, or low self-esteem battering men use
violence to get or regain power and control.

men batier women
@ it gets them what
‘they want or need and

keeps comtrol over their

3. Why Women Don'¢ Leave partuen: .o

The fear that battered women feel cannot be mini-
mized. A non-abused person cannot imagine waking up and going to sleep afraid every day.
Each decision is a potential life and death determination. Any matter, the way she cooks, who 1S
on the phone, what she wears, or how the baby cries can be the “reason” that leaves her children

motherless.

At the point where a woman realizes the violence is getting more frequent and more
severe she will often experience more fear than during any single beating. It is often at this point
that she also becomes aware of the danger in leaving.

Leaving is often a process. It involves testing the abusers responses and gathering re-
sources to survive outside the relationship. A woman cannot assume the violence will end when
she leaves. Many abusive men stalk and harass their former partners for years. Many kill them.
Women are at the greatest risk of injury or murder at the time they end a relationship.
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Leaving an abusive relationship is an act of bravery that most in

Leaving an abusive the justice system take for granted. Victims of domestic abuse are a:
relationship is am act great risk for intimidation and retaliation if they turn to the justice sys-
of bravery that most || tem for help. They have suffered numerous attacks by the abuser in the
Iz the justicesystem || past, experienced terrifying threats against themselves and their fami-
take Tor granted. lies, may have been held hostage in their own homes and, better than
L L anyone, understand the terrifying potential of the zbuser to hurt them.

We must understand that a common characteristic of abusers is the difference between
their public and private face. What you see in public is not always what the victim is dealing with
at home. Without effective intervention, violence grows more severe and frequent until, as in
many families each year, someone dies.

C. Efiect of Domestic Violence on Special Populations

1. Rural Women

Batterers commonly isolate their victims to prevent detection of their crimes and their
victims’ escape from the terror. This method of abuse is even more intensified by the distances

between farms and towns in rural Iowa,

A multitude of factors heighten the danger faced by rural women in abusive relation-
ships.” For example, public transportation is nonexistent. Batterers often deny their partner
access to family vehicles or do not allow her to get a driver’s licence, thereby malcing it virtually
impossible for her to leave on her own. Graveled roads often become impassible during Iowa’s
snowy winters and muddy springs, adding to the desperation of living with abuse. '

Phone service is not always available and even when it is, emergency response may be a
long time in arriving. Moreover, those who respond may be a volunteer force of emergency
medical technicians comprised of neighbors and acquaintances to whom she is ashamed to reveal
the abuse. In fact, the victim often risks the abuser finding out about any efforts to seek help in

the fishbowl of small town life.

Moreover, the seasonal nature of farm work often leaves men with months of unemploy-
ment, resulting in women being trapped in the house with an abusive partner for long stretches of
time. To make matters worse, hunting weapons are common in rural homes, as are everyday
tools with deadly possibilities.? In addition, a
woman living in the country may not see z
neighbor for days on end; by then gashes wili
heal, bruises will fade, and no signs of abuse
will be detected. Even if injuries are evident,
they can easily be attributed to working with
farm equipment and livestock. Emotional ties
to the land and animals, economic ties to the

- .. a woman living in the country
may not see a neighbor for days on
end; by then gashes will heal,
bruises will fade, and ne signs of
abuse will be detected. Even if in-

farming business, and the distant prospect of
finding safety in a “big city,” all add to the
difficulty in pulling up stakes.

It

juries are evident, they can easily
be attributed to working with farm
equipment and livestock,




Once the decision is made to seek protection, it is clear rural areas of the state do not
offer the same fevel of services available in urban areas, While all classes of rural litigants are
affected by this limited access, domestic abuse petitioners face a greater problem because of the
emergency need for protective orders. Traveling to another county for an order is often not a
reasonable option. When victims do have a car, they may not have gas money or may nisk further
abuse for an “unexplained” absence of two or three hours” The Task Force addresses these
rural access problems in Part [V.B. with recommendations for revising the civil process.

2. Teenaged and Dating Women

Surveys show that abuse in dating relationships is —
prevalent; about one in three females will experience vio- Surveys show that abuse

lence at theo hands of their boyﬁends befm"e they reach || ipp dating relationships is
adullthood.’ A resource center in Des Moines repmftcd prevalent; about one in
having contact with more than 500 young women m 2 _ . .
recent six-month period: 60 percent of them were involved m fee :ﬁ:@lma_ﬁm will experi-
in an ongoing abusive relationship and virtually all of them ence violence at the hands
had experienced violence in a dating relationship." of their boyfriends before
they reach adulthood.

One of the reasons lawmakers are slow to enact

safeguards for the victims of dating violence is the diffi-
culty in defining “dating.” Some scholars have defined dating partners as “any romantically

involved, unmarried couple;” others emphasize that dating is the process of “mate selection.”"?
Other jurisdictions have extended their domestic violence protections to people who have a
“significant relationship,” apparently applying to “amorous and/or sexually intimate relation-
ships.”3 The California Code extends the definition of domestic abuse to those in “a dating,

courtship, or engagement relationship.”

On the one hand, dating violence is remarkably similar to marital violence."* Victims
dating their batterers experience the same patterns of power and control as their counterparts in
abusive marriages or cohabitations, and clearly dating violence can be just as iethal ** This point
was poignantly emphasized by Rebecca Bettin, a counselor at the Young Women’s Resource
Center in Des Moines, in her testimony to a 1992 lowa legislative hearing on dating violence:

The way that Chapter 236 is currently written, we are led io believe that violence
— thus power and control — only happens in relationships where people are
married or living together. Are we then so naive that we believe that people wait
until they are married or move in together before they start showing patterns of

power and control and start being abusive?

Are we . . . so naive that we believe that people wait until they are
married or move in together before they start showing patterns of power

and control and start being abusive?
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On the other hand, dating violence differs from what has been more traditionally consid-
ered domestic abuse in at least two significant ways. First, dating relationships may iack the
fnancial, property and custody entanglements common to people who are married, live together
or have a child in comumon. People in a dating relationship typically have no legal connections
that would distinguish them from persons in 3 non-dating relationship. This suggests that the
procedures of Chapter 236 may not be one-size-fits-all and may need to be tailored to the par-
ticular needs of people who seek relief from viclence in a dating relationship.

Second, while Iowans are beginning to recognize domestic viclence as a serious social
problem, many people maintain an alarmingly casual attitude toward dating violence. Research-
ers report “an apparent lack of social stigma attached to the behavior by participants.”'s Young
men admif to abusing their young partners in order to intimidate them into giving into their
demands, while violent husbands more commonly blame their aggression on reasons out of their
control, such as drinking, drugs, anger, and stress.!” Vicki Crompton, whose teenage daughter
Jenny was Iclled by a former boyfriend in Bettendorf, Iowa, recounts how Jenny’s friends testi-
fied at the murder trial that “it happens all the time at school, boyfriends hitting girlfriends, so

they didn’t think anything of it.”"*

Mrs. Crompton reports that schools in her community now include curricula on the
dangers of abusive dating relations.'” Most high schools may not be so enlightened. Case
studies have shown that principals and guidance counselors tend to minimize verbal and physical
abuse between students who are dating® Researchers stress the prevalence of this problem
along with the indifferent attitude toward its occurrence, point to a need for a massive education
effort.?’ For further discussion of the need for prevention, see Part V, which includes Task Force
recommendations involving educators and other community leaders. For the Task Force’s rec-
ommendations concerning dating violence and juveniles, see Part IV.B.

3. Older Womnen

Iowa’s population trends suggest that victims of spouse abuse in this state frequently
may be older women.? Although research has taught us that domestic abuse is common to
women of all age groups, battered older women have been virtually invisible in the battered
women’s movement.” Despite the attention elder abuse received in the late 1970's and a random
sample survey on elder abuse that suggested the majority of the projected 701,000 to 1,093,560
abused elders in the United States were victims of spouse abuse, the difficulties and barriers
suffered by the abused older woman and the commonality shared with the younger battered
woman has rarely been discussed.” Rather, elder abuse has been much more frequently com-

pared to child abuse than spouse abuse ¥

These trends have led to making abused older women in-
visible victims and to viewing them as childlike victims of family

violence. Both tendencies have serious ramifications in terms of

« « » elder abuse has been
much more frequently
compared to child abuse
than spouse abuse.

how older battered women will view themselves and their situa-
tions. The labeling of violence affects the victim’s evaluation of
specific episodes and may be a critical prerequisite to help-seek-
ing.* Additionally, the way in which pclicy makers and practitio-
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Pris . s fhis cou ners label a problem influences the types of interventions that are
riS0ns ACFOSS LIS COUB= Vi 51anged for, and utilized with, victims.”
try are filled with Dat-

tered women ... - It appears that the only significant difference betwesn the

young battered woman and the older battered woman is how COm-
munities intervene. In spite of similarities in the dynamics of family
violence across ail ages, and evidence that abused elders are not significantly more dependent or
physically limited than non-zbused , services to older abused women have taken the form of
medical treatment and are, for the most part, protective in nature. While some women may be in
need of such services, the general response to elder abuse has been a paternalistic one which fails
to recognize that most eiderly are competent 1o make their own decisions.™

4., Battered Women in Prison

Prisons across this country are filled with |} . The vast majority were abused
battered women, many serving time for defend- || s children and/or as adulis.
ing themseives against their abusers or because |- Battered women defendants
fgey e wgf?:iimo some criminal ezﬂiﬁfy by || have the least extensive crimi-

eir abusers. rs are incarcerated because [j.. :

they “failed to protect” their children from their nal records of any o.ﬂ'.enders, ‘}f et
abuser’s violence. The vast majority of incarcer- |} compmse a Sm? ”S!“gly high
ated women were abused as children and/or as || P&T centage of incarcerated
adults. Battered women defendants have the least || - WoOmeRk. - . . -

extensive criminal records of any offenders, yet —
comprise a surprisingly high percentage of in-
carcerated women.

Studies show that only 20 percent of battered women who are charged with killing their
partner are acquitied; the rest are convicted, or they plea-bargain to avoid a trial. ® For many
offenses women and men seem to receive the same sentences, but for offenses traditionally
considered to be “masculine”—such as armed robbery and felony murder--women tend to re-

ceive heavier sentences than men.*

The extremely long sentences women serve raise serious questions about the faimess of
our criminal justice system. Women testifying before the Commitiee on Domestic Violence and

Incarcerated Women averaged sentences of 15 years.”

Ewing reported that almost half (47 percent) of the convicted women in his study re-
ceived sentences of over 10 years and 20 percent of the women were sentenced to life in prison.*
Abusive men who kill their partners serve an average of two-to-six year terms. Women who kil
their partners, usually in seif-defense, serve an average of fifteen years.*

Abusive men who Il their partners serve an average of two-to-six year
terms. Women who kill their partners, usually in self-defense, serve an av-

erage of fifteen years.
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Although one-third of the women in one study were women of color, they cniy account

for 25 percent of those who were found not guilty. Black women made up 21 percent of the
sample but only 19 percent of those who were acquitted. Thus, a Black battered woman who
kills her partner in self defense is two times more likely to be convicted and go to prison for a

longer time than her white Anglo counterpart. *

5. Same Sex Battering

Lesbians experience physical and psychological violence not only because they are fe-
male, but also because of their affectional orientation. Battered lesbians have few resources
available — frequently encountering homophobia fom service providers and denia! within the
lesbian community. Lesbians who are battered are the most under-served population of battered

Wwomen in the nation.

Two myths appear to justify the lack of attention and service provision to lesbian bat-
tered women: (1) Lesbian abuse is usually mutual and, therefore, both parties consent to the
violence; and (2) Lesbian abuse is never as violent as man-to-woman abuse. The fact is that
lesbian abuse is almost never mutual and can be every bit as lethal as when men batter women >

it is important to acknowledge that violence aiso exists in gay male relationships. Do-
mestic violence in gay men’s relationships is the third largest health problem for gay men in
America today.™ It is estimated that violence is as prevalent in gay-lesbian relanonshlps as in

heterosexual relationships.

mutalaﬂ mﬁ can ‘E)e evéi'y bit as
Eethaﬁ m Wﬂ:en”men batter

Womem,

est] health prﬁﬂﬂém for g gmy men
im America today. -

6. Women of Color

There is inadequate information available about violence against women of color. Crimi-
nal justice studies about race generally focus on the defendant. Statistics that reflect the race or

ethnicity of the victims of crime are rarely kept.

The National Crime Victim Survey conducted by the U.S. Department of Justice shows

that Hispanic, African-American, and white women experience equivalent rates of violence com-
mitted by intimates. The NCVS information is collected from a continuous nationally represen-
tative sample of households and includes information on crimes not reported to law enforce-

ment.
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From January 1, 1990 through December 31, 1993, the Crime Victim Compensation
Program in the lowa Attorney General's Office received 674 applications for assistance from
women who were victims of domestic abuse. Of those applications, 89 percent were from
Caucasian women, 7 percent were from African-American womern, 2 percent were from Lating
wormen, | percent were from Asian women, .7 percent were from American Indian women, and

4% were unidentified.

These raw statistics correspond generally to the racial makeup of the fowa population.
The figures corroborate the data collected for the National Crime Victim Survey. Domestic
abuse is not a racially defined crime; it occurs at the same rate in minority populations as in the

majority population.

Towa's population of minority and people of color is small. Minonity citizens may have
slight trust in the government of the majority to protect and serve them. Culture and language
should never be barriers to justice. It is critical that courts and communities strive to assure
culturally aware access and services to Iowa's citizens of color.

7. Immigrant Battered Women

On March 30, 1989, a Brooklyn Supreme Court Judge sentenced a batterer to five years
probation for second-degree mansiaughter in the hammer-beating death of his wife. Relying on
the use of a “cuitural defense,” his lawyer successfully argued that iraditional Chinese values
accounted for his extreme reaction to his wife’s alleged infidelity. The ruling seat shock waves
through the Asian community and a simple, but clear message: the law will not protect Asian
women from domestic violence, even unto death.*’

This example may suggest that women’s lives, especially third world women’s lives, are
not valued. Among Asian, African-American, American Indian, and Latina victims of violence,
there are similarities based on common experiences with racism and poverty. But given the
different cultures, tribes, languages, and histories, there are also some marked distinctions.

The rigors of immigrant life put battered women from many of these communities in a
particularly vulnerable position. Language barriers make it difficult for the immigrant battered
woman to communicate with the police, city agencies, hospitals, and courts. These institutions
are not structured to accommodate language and culiural differences, a reality which alienates

and isolates many immigrant women.

For the undocumented battered woman, the isolation is even more severe. Thousands of
Latina and Asian women have immigrated, many of them sponsored by husbands who came
years before them to find work. These women, together with their husbands, must file for per-
manent residency after having lived together for 21 months.

Batterers invariably use the threat of deportation as another weapon in the abuse of their
wives. Lacking English skills and money, and frightened by the police and hospitals, an immi-
grant woman is unlikely to press charges against a husband who holds the key to her citizenship.
Women with children are fearful that they may lose their children if deported.
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&, Battered Women with Disabilities
Few shelters and services

Few shelters and services are accessible to women are accessible to women
wit_h disabilities, or h:.we staﬁ' f:c.iucated and gensitivc.to with disabilities, or have
their needs. Women with disabilities are victimized by vio- , . .

e staff educated and semsi-
ience as well as by an often unresponsive “helping” sys- , .
term. [Hve fo their oeeds.

Many of these women find themselves isolated by their disability and ofien further iso-
lated by their own community who does not trust the non-disabled public to intervene effec-
tively. This puts battered women with disabilities at increased risk. The perpetrator may also
have a greater ability to control the victim’s access to outside information and may be able to

physically prevent her escape.

Outreach efforts are beginning in this area by service providers. For exampie, brochures
printed in braille are now available for battered women who are blind. However, efforts to reach

battered women with disabilities have been slow and are scarce in Iowa.

9, Prostitution

Women attempting to escape prostitution have the same needs as “traditionally battered
women.” Most will need shelter for themselves and their chuldren. The great majority will have
fled from brutal pimps with only the clothes on their backs. Like traditional battered wives, few
of these women will have viable job skills. A great many have never completed high school. Not
unlike their “housewife” counterparts, most of these women have had little experience control-

ing and managing their own finances.

All prostitutes seeking services will have experienced some combination of rape, battery
and sexual abuse. In addition, the vast majority of women used in prostitution have been sexually
abused as children. These are not new issues for service providers and victim advocates. Ad-
equate resources may be available to empower women in overcoming the traumatizing effects of
these abuses. Such resources are not always available to prostitutes seeking assistanice. Because
of their controversial nature, groups providing services for prostitutes and education about por-

nography struggle to stay alive.
10. Pregnant Battered Women

The March of Dimes reports that between 25 percent and
45 percent of all battered women are abused during pregnancy,

thereby increasing the risk of birth defects and low birth-weight

-~ - Defween 25-45 percent babies. Mere notification of pregnancy is frequently a flash point
of afi baue@ WOMEeN are || £, pattering and violence within the family. The number of bat-
abused during pregnancy, tering incidents is high during pregnancy and ofien the worst abuse

t{hereby increasing the
risk of birth defects and
low birth-weight babies.

can be associated with pregnancy.®
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Dr. Lenore Walker and others have frequently noted the propensity of battering hus-
bands to punch and kick their pregnant partners in the stomach, with resultant miscarriages and
injuries to their reproductive organs. The Stacey and Shupe study revealed 42 percent of the

women reported being beaten while pregnant.*

Although family pressures, including the number of children, are frequently cited risk
factors for battering, battered women, on average, have no more children than non-battered
women. Still, they are pregnant nearly twice as often, significantly more likely to have a miscar-
riage or abortion, and more likely to be pregnant at the time of their injury, again highlighting the

prevalence of sexual assault.®

'Planned Parenthood v, Casey,  US 112 S.Ct. 2791, 120 L.Ed.2d 674, 723 (1992).

ZAngela Browne, Remarks by William Scott for the Report of the Council on Scientific Affairs, 1591
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$Testimony of Nancy Becker, victim advocate in Atlantic, December 15, 1993, at 128 (“With rural com-
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THE NUMBER OF DOMESTIC ABUSE CIVIL FILINGS IM
OWA BY COUNTY - 1990-1993

HSTRICET COUNTY 1996 1991 1992 1993 | DISTRICT COUNTY 998 I99F 1992 1993 ]
1A Allamakee 0 3 7 7 4 Audubon 4] G 0 2
Clayton 2 0 0 5 Cass 0 4 11 &
Delaware 1 1 8 5 Fremont ] 2 1 P
Dubuque 1 19 81 93 Harrison 0 1 7 9
Winneshiek 1 0 2 12 Malls G 0 [¢ 13
1B Biscl Hawic 16 12 39 71 Montomery 2 i 7 20
Buchanan I 0 0 0 Page a 4] 2 9
Chickasaw 2 1 1 4 Pottawattamic 2 13 101 133
Fayctte 0 0 0 10 Shelby 0 0 0 2
Grundy 0 0 0 1 5A Dailas 1 4 7 22
Howard o 0 2 3 Guthrie 2 2 13
2A Bremer 0 2 2 3 Jasper 0 2 15 23§
Butler 2 1 2 1 Medison 0 0 13]
Cerro Gordo 7 9 14 28 Marion 2 316 17;
Floyd 1 3 o 10 Wasren 1 1 14 18]
Franklin 1 0 4 2 5B Adair i 4 2 Gl
Hzncock 0 0 1 6 Adams i 0 3 Qi
Mitchet} 0 2 1 2 Clarke i 3 11 3
Winnebago 0 0 1 0 Decatur 1] 1 11 5.
Worth 0 0 1 0 Lucas 1 2 0 2,
2B Boone 0 0 9 20 Ringgold 4] 0 0 3,
Caihoun 1 0 6 3 Taylor o 0 1 51
Carrol! 0 0 4 26 Union 1 2 17 7
Greene 0 1 5 4 Wayne 1 0 3 6
Hamilton 0 2 4 3 5C Poik 2 a4 281 411
Hardin t] 0 7 7 6 Benton 0 4] 0 7
Humboldt ] 0 2 6 Iowz 1 0 8 10
Marghall 1 7 37 58 Johnson 5 4 57 2
Pocahontas 2 1 3 2 Jones 0 0 6 20
Sac 0 3 0 2 Linn 12 23 1984 284
Story 0 2 19 28 Tama 0 0 I 16
Webster 5 2 14 17 7 Cedar i 1 4 7!
Wright 0 0 0 4 Clinton 1 i6 39 83
3A Buena Vista 0 0 2 ¢ Jackson 0 3 13'
Cherokee 0 3 15 8 Muscatine 2 6 14!
Clay 3 4 18 23 Scott 12 100 2% 501 .
Dickinson 5 12 14 12 8A Appancose 3 3 7 3
Emmet 0 3 7 2 Davis 2 3 1 0
Kossuth 0 0 6 3 Jefferson 2 7 6 6
Lyon 2 2 0 5 Keokuk 1 3 0 1
OBrien 1 0 2 5 Mahaska 7 4 16 20
Osceola | 2 2 ! Monroe 0 6 8 81
Palo Alto 0 0 4 7 Poweshiek 0 3 12 22
3B Crawford 0 1 6 10 Van Buren i 0 2 4.
Ida 0 Q 0 0 Wapello 42 19 15 38
Monona 0 0 3 4 Washington 0 2 I 3
Plymouth 0 0 3 6 8B Des Moines 2 20 53 794
Sioux 1 2 9 4 Henry 0 | 2 9@
Woodbury 23 4 %0 142 Lee 3 10 12 251
Louisa o] 1 2 6!
Statewide 188 470 1,678 2,677

From January through April 1994, domestic sbuse civit filings incrensed 72.8 percent (692 ¢o 1,196) over the same period in 1993. .
Source: Jowa Judicial Department !
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NUMBER OF DOMESTIC ABUSE CIVIL FILINGS IN IOWA BY COUNTY PER THOUSAND
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PART IIE

THE LEADERSHIP ROLE OF THE COURT
IN ENDING DOMESTIC ABUSE

CURRENT RESPONSE

In the last decade, advocates for victims of domestic abuse have increasingly viewed legal rem-
edies as an appropriate vehicle to end domestic violence. Starting in 1979 with the enactment of the first
protective order legislation, Iowa has been among the country’s feaders in passing progressive legisla-
tion mandating an increased role for the court and peace officers in criminal and civil domestic abuse
cases. Some of the statutes, activities, and other developments to address domestic violence in fowa are

listed below.

EFFORTS TO ADDRESS DOMESTIC ABUSE IN IOWA

1975 *lowa Domestic Abuse law enacted, effective January i, 1980
1985 *lowa Coalitien against Domestic Violence established
{986 +"Warrantless™ arrest mandated in domestic abuse cases
1987 +Mandatory initial appearance before magistrate prior to release
#No contact order 1o protect victim and victim's family
1990 *Prosecution of Domestic Abuse in fowa: A Prosecution Manual prepared
1991 *Two-day minirum jail sentence for conviction of domestic abuse
+Seven-day minimum jail sentence for violation of protection order
+Second deferred judgment or deferred sentence for domestic abuse prohibited -
sBatterers’ education program mandated - multidisciplinary state stecring committee established to develop and
provide oversight e . e _

 +Pro se petitions for protection orders authorized B
+Domestic abusé commiunity forums held - fowa Department of Tustice
" 4Jowa Domestic Abuse Hotline established ' _
+Law enforcement certification required to include training on domestic abuse
~Hospitals required to establish domestic abuse protocols '
1992 <Stalking law -
+36 batterers' education programs established to serve Iowa's 99 counties
+Domestic abuse forms promulgated - lowa Department of Justice
«Domestic abuse presentation at lowa Judges Conference
1993 ©Final Report of the Equality in the Courts Task Foree submitted to the Supreme Court of lowa. The Report
included findings and recommendations on domestic abuse.
oSix-member lowa team appointed by Chief Justice to attend a pational program in San Francisco, “Courts and
Communities: Confronting Violence in the Family”
oTwo one-day programs for judges on domestic abuse held in Des Moines
+Booklet for domestic abuse victims - How to Protect Yourself From Domestic Abuse Without & Lawyer -
prepared and disseminated
+Program on domestic abuse at Magistrate Conference and District Court Clerks Conference
+New chapter on domestic abuse prepared for the Manual for District Court Cierks
+Definition of "domestic abuse” expanded
oBatterers' education groups operational at three correctional institutions: Jowa State Penitentiary, Iowa Men's
Reformatory, and lowa Miedical and Classification Center
»Supreme Court Task Force on Courts’ and Communities” Response to Domestic Abuse established
o 12-member Domestic Abuse Task Force begins hearings
1994 Special appropriation of up to $100,000 to aid the judicial department in handling domestic abuse cases
+QOne-~day program on domestic abuse sponsored by the Iowa County Atiomeys Association
+Definition of harassment and stalking expanded \
eJowa Domestic Abuse Benchbook for judges and magistrates prepared i
+Final Report of the Domestic Abuse Task Force submitted to the, Supreme Court of lowa '
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By imcreasing the role for the courts and law enforcement, the public has sent g
stromg message that domestic sbuse is a crime and that citizens are willing to
spend criticaily short court resources toward ifs eradication.

NUMBER OF DOMESTIC ABUSE ASSAULT
DOMESTIC ABUSE (CIVIL) FILINGS CASES REPORTED IN IOWA - {G86-20

I8 IOWA, 1990-12684

. 8800
5000 Estimate i
a ]
4500 } , . . A 2000
Increase in domestic abuse civil flings
(1990-93) - 1,324 pevcant
4000

Estimated increase in domsagiic abuse

ool civil filings (1990-94) - 2,361 percent 6600

590G - -

3000 F
2600 |

£500 |-
2000
1500 F *a00 -
1000 3500
500 -

3000

1988 987 1988 1989 1980

1882 2083 1994

1990 1881
From 1986 o 1990, the number of dotestic abuse assault cases
reported in Jowa mareased 76.9 percent (3,501 t0 6,194). Compe-

*The estimate is based on actual flings duning the first four monthe
of 1994, as compared to same period i 1993, The Katistics show
an increage in domestic abuse civil filings of 72.8 percent from

rable figures for [991-1993 arc not availabie due 1o meomplete
reporting and procedural changes. Source: fowa Domesstic Abuse
Reports, 1990, Rescarch and Development Bureas, lowa Depari-

Jasuary through April. Source; lowa Judicial Department. ment of Public Safety.

Our experience in this state demonstrates that the emphasis on legal reform has accomplished
many things. First, legislative reform has succeeded in bringing domestic abuse “out of the closet.” As
illustrated in the bar charts above, the number of both civil and criminal domestic abuse cases increased
dramatically in recent years. Domestic abuse is no longer a private, family matter. By increasing the role
for the courts and law enforcement, the public has sent a strong message that domestic abuse is a crime
and that citizens are willing to spend critically short court resousces toward its eradication. Just as the
public’s view of drinking and driving has changed through vigorous prosecution, we are in the midst of
a seachange of public awareness and discussion regarding the unacceptability of violent behavior in
intimate relationships. Second, legal reform has provided the opportunity for many individual victims of
domestic violence to use the law to break free of abusive relationships.
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The Tesk Force affirms the tmportance of the existing legal remedies for victims of domestic
violence, and recommends in other portions of the report ways in which the existing laws can be ex-
panded or fine tuned and executed more consistently and fairly.

While legal reform has produced these and other positive outcomes, it has not progressed with-
out creating new challenges. Foremost among these has been the need to accommodate a greater
mumber of cases on shrinking judicial, prosecution, law enforcement, Corrections, and service programs

budgets.

Another challenge lies in adapting the sudicial system’s response to accommodate the complex-
ity and persistence of domestic violence. The Task Force heard testimony from judges and clerks about
a dismissal rate of pro se petitions for protection orders as high as 50 percent in some jurisdictions; this
rate makes court personnel wonder whether the court is an appropriate forum for these cases. Likewise,

magistrates, police and prosecutors reported to us their frustration when they face victims of domestic

violence who insist that their cases be dismissed, only to see another case involving the same perpetrator

or victim later on.

The Task Force, for reasons of philosophy and resources, recognizes that the courts cannot be
the exclusive vehicle to end violence. As the Task Force analyzed the information received and devel-
oped its recommendations, we recognized that much of our commentary and suggestions go beyond the
operation of [owa's Judicial Department. Because of our charge to consider ways in which the courts
could work with comrnunities, we have suggested action which would be inappropriate for the Judicial
Department to undertake. For example, we suggest legislation which does not concem the operation of
the courts, and would not likely be part of the Judicial Department's legislative agenda.

The Task Force believes, however, that it is appropriate for the Towa Supreme Court to initiate
discussion because of the expanded expectations the public has placed on the courts to deal with domes-
tic abuse. Following the lead of the National Council of Juvenile and Family Court Judges,' we believe
that an appropriate response can be for the Chief Justice to challenge the rest of the state -- the public
and private sector - to study this report and o respond as those sectors deem appropriate. The Court
took a similar approach to the Equality in the Courts Task Force Report in 1993.

In the end, the Task Force recommends in this report that the Supreme Court embrace a broader
leadership role for the Judicial Department and for the community at large in addressing domestic abuse.
The Court’s direction to the Task Force that it identify ways in which courts and communities can work
together to address family violence is an excellent example of this proactive approach. Recommenda-
tions in this section and throughout the report suggest ways
in which the Court can build on this beginning. The Task
Force acknowledges that any efforts the courts make in this The Task Force rec ommend
area, beyond their traditional adjudicatory function, must be the S Court
consistent with the requirement that judges and court staff - -« th€ Dupreme L.ou en'l-

brace a broader leadership

remain neutral and impartial in individual cases and avoid s
taking on as a cause the remediation of social ills. Knowing 1) roie for the Judicial Depart-

this, the Task Force nonetheless makes the following recom- ment and for the community
mendations. 2t large in addressing domes-
fic abuse.,
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RECOMMENDATIONS

L.

Judges and court administration staff can set an example (or the rest of the community by

recogaizing and communicating the importance of ending domestic abuse through readily avail-
able legal remedies.

2,

Domestic abuse laws reflect the community vaiue that the courthouse is a “community resource
center.” Judges both reflect this attitude and set an example for the 1,850 members of the
Judicial Department when they apply the domestic abuse laws as the General Assembly in-
tended. Ifthey communicate, by word or deed, a rejection of or ambivalence about the laws, no
one else will care about the laws or the persons they are intended to protect. To the extent that
judges and court personnel are unaware of the benefits of a wide array of legal remedies to
ending violence, training programs should emphasize this point. To the extent that attitude, not
lack of information, is the problem, the Supreme Court should continue to set an example (as it
did by appointing the Task Force) for the rest of the justice system in its personnel, administra-

tive, and supervisory capacities.

The Supreme Court can review the adequacy of the existing mechanisms for receiving and

resolving complaints from citizens who believe that judges or court staff mishandled their domes-
tic abuse cases, and for communicating to the public how such compiaints can be made and how

they will be resolved.

During its tenure the Task Force leamed of incidents in which judicial system employees are
reported to have treated domestic abuse victims poorly? or have instituted judicial administration
policies which appear to be contrary to the intent of the General Assembly.’ While these inci-
dents should not overshadow the dedicated and responsible manner most Iowa judges are han-
dling the large number of domestic abuse cases, we believe it is important to describe the types
of problems that have been observed. The Task Force heard of a judge who regularly brings
plaintiffs to tears during the ex parte proceeding, telling them they have no business representing
themselves just as they would not perform surgery on themselves. Another judge, after finding
the defendant not guilty, told him, "Hell hath no fury like that of a woman scorned. " Testimony
and other information indicated that judicial administration policies have been implemented which
appear to be contrary to the intent of the General Assembly. For exampie, one judge has re-
quired that the address of the local domestic abuse sheiter be included on the petition and protec-
tion order served on the defendant. Another judge requires that domestic abuse victims, but not
other victims, appear at the alleged offender’s initial appearance to recite for the judge the prob-

able cause that an assault occurred.

Some incidents result from unclear statutes or lack of familiarity with the laws. When this is the
source of il treatment, education programs for judges and others can address the problem.
However, other problems are caused by an apparent bias or attitude against domestic abuse
cases or victims. It is important to emphasize that these incidents appear to be isolated and
contrast sharply with the sincere efforts taken by many other Judicial Department officers and
employees to implement Iowa's domestic abuse laws. Public confidence in the faimess of the
judicial system is essential; this confidence is bolstered when members of the public know that
systerns exist through which public employees are held accountable to fairly execute their re-
sponsibilities. The Task Force believes that a significant number of persons do not krow about
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3.
perpetrators of domestic abuse. Toward that end, the Supreme Court can advise district court

or how to use the existing complaint mechanisms for clerks of court, judges, and other Judicial
Department employees. The Task Force heard concerns that persons -~ victims of domestic
sbuse and their advocates -- do not use the Judicial Qualifications Commission complaint pro-
cess for fear that their complaints will have a negative impact in other domestic abuse cases.*
The Task Force recommends that the Supreme Court review the current processes for dealing
with complaints and communicate to the public at large and to advocates the ways in which

complaints will be processed.

Judges can ensure that the court system is “user friendly” and fair to both victims and

judges that they may participate in coalitions or councils in each judicial district or county as
Jong as their obligation to remain neutral in individual cases is not compromised.

4,
priateness of judges speaking out in the community about support efforts by individual

the courts’ and communities’ partnership in eradicating . . .
. judges to raise public awaie-
domestic abuse. )
ness about domestic abuse

Family violence councils or coalitions have been convened nationwide to address ways in which
domestic abuse cases can be processed expeditiously, fairly, and consistently with legislative
purpose. The purpose of the councils is to effectuate coordination between the various compo-
nents of the justice system for fair and efficient handling of domestic abuse cases. For example,
agenda items can include methods to enforce sentencing orders where defendants are sent tc
Batterers' Educationa! Programming. Council members may include judges, law enforcement,
members of the bar, corrections, lay advocates, and court administrative staff. By participating
in these councils or coalitions, judges can learn from others who view the court’s handling of
these cases -- prosecutors and defense counsel, police and correctional officers, defense attor-
neys, and victim advocates -- about how these cases are being processed and take corrective
action when necessary. Judges can learn about non-judicial resources for victims and perpetra-
tors of domestic violence. Judicial participation in councils is consistent with the lowa Canons of
Judicial Conduct’® which allow judges to work to improve the administration of justice. The
decision to participate in the councils should be left to the judgment of the individual judge that
he or she can remain neutral and detached from specific cases or parties and can direct the

energy of the court toward system-improvement.

Many Iowa counties and districts already have councils in place, under the leadership of the
eight judicial district Departments of Correctional Services. By maintaining a local focus, these
coalitions can address the court administration concerns peculiar to that district, they also can
incorporate community resources and agencies unique to the area. The coalition in Scott County
is a particularly good example of the ways in which the court can take an appropriate leadership
role. A description of the formation of that coalition and its workings is contained in the Appen-
dix. For a helpful discussion about the importance of judicial leadership, see the article by Judge
Leonard Edwards, “Reducing Family Violence: The Role of the Family Violence Council,”
1992, Juvenile and Family Court Journal 1, contained in the Appendix.

The Supreme Court can acknowledge the appro- . . . the Supreme Court can

The Canons of Judicial Ethics state that judges, as with || consistent with the Code of
all lawyers, should educate the public about the law. Judicial Conduct.
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5.

Of course, each judge should decide how he or she will perform that duty. The Task Force
assumes that some judges may wish to speak to the law’s role in responding to domestic abuse,
but are uncertain about the appropriateness of doing so. The Task Force recommends, there-
fore, that the Supreme Court provides guidance about the how that can be done without giving
the appearance the judicial system is biased against abusers or that judges have developed a
preordained response to individual cases. Likewise, the Supreme Court can support efforts by
individual judges to raise public awareness about domesiic sbuse consistent with the Code of

Judicizl Conduct.

Judges, of course, must respect the ethical boundaries between appropriate and inappropriate
public commentary about domestic abuse. For example, if a judge has been asked by a local
service club to give a luncheon speech about a current judicial administration topic of the judge’s
choice, he or she may speak about the incidence of domestic violence and its causes and effects.
The judge could report how lowa laws are designed to provide remedies and could suggest
possible areas for legislative reform. The judge could further say that by applying these laws to
individual cases according to general principles of fairness, the judicial system is part of a com-
munity-wide response to address this serious social problem. In urging the community {o re-
spond to domestic abuse, the judge could identify projects and efforts the community and its
organizations could undertake, such as supporting neutral visitation centers, raising money for
domestic abuse shelter and services programs, and working with youth on domestic abuse pre-
vention projects. It would not be appropriate, however, for the judge to solicit contributions for
building projects, or to say “we will throw abusers in jail,” or similar statements which display a
bias, or that the court has any predisposition toward a class of cases.

Judges and other Judicial Department employees can receive annual training on domestic

abuse at the reguiar training programs or conferences.”

Over the past three years, the Judicial Department has sponsored

educational programs on domestic violence for clerks of court,

B "on"g@mg ﬁmmmg is magistrates, and judges. A new benchbook on domestic abuse
necessary to address the was distributed at the June 1994 judicial conferences; a chapter
E’mbi@m@ ﬂd@mﬁﬁ@@ dur- on domestic abuse was added to the clerks of court manual in

img our tmmm

1993, This is a commendable start, but the Task Force believes
that on-going training is necessary to address the problems iden-
tified.during our tenure. While some Judicial Department em-

ployees may react by saying “we did that last year,” the Task
Force notes that there is & wide array of topics from which to select programs: dynamics of
domestic violence; its effects (including on children); pro se case party assistance; how to deal
with expert witnesses, battered woman syndrome; programs and treatments for batterers and
victims, cultural and ethnic variations; relationship between domestic abuse and substance abuse;
multigenerational dysfunction; emergency protection order procedures; local domestic violence
service programs; judicial attitude and orders that help; why victims seek to dismiss orders;
domestic violence in juvenile court; supervising the domestic violence offender; lethality in vio-
lent families; and use of creative technologies to increase court access in rural areas
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6.

In addition to programs at statewide conferences, programs should be held for Judicial Depart-
ment personnel at the district Jevel. Interdisciplinary training programs are especially effective

and should be considered.

The Judicial Department should coliect case statistics for both civil and criminal domestic

abuse cases.

As noted on the bar charts in this section, the Judicial

Depariment currently collects statistical information on

Keeping &&cﬁmﬁ@ statistics will
help plaining, budgeting, snd . _

MMg"ﬂﬁ@ES@ S assist the Ju- criminal assaults. Since the [owa Department of Public
dicial 5@@ i R Safety for various reasons does not have complete data
ﬁﬁ@ %CQMbﬂﬁy @ﬁ'ﬁhﬁeoumfor 1 1991-94° the Task Force suggests the number of do-
Dre se é@m@ﬁnabme litigants. . .

the number of domestic abuse (civil) filings; however,
comparative data are not available for domestic abuse

— emﬁn-w fing on the number of reported domestic abuse crimes from

mestic abuse assault cases be collected by the Judicial
Department. Impiementation of & statewide criminal

7.

justice computer information system wili make the task
of reporting complete and accurate statistics easier for both departments. Keeping accurate
statistics will help planning, budgeting, and training; it also will assist the Judicial Department in
evaluating the accessibility of the courts for pro se domestic abuse litigants.

The Supreme Court can include im its budget requests sufficient finameizl resources (o

handle increasing domestic sbuse ¢ase loads.

8

As noted above, domestic abuse civil case filings have ||y ddine dena
increased over 1,300 percent (188 to 2,677) in the past Tt addm — :dﬁepartmext'lt
four years. During this time, the Judicial Department || p ersonngl aﬁaﬁﬁ Eevels 5
budget has not kept pace with the staggering work load necessary to meet the de-
which also has seen civil, criminal, and juvenile cases jump || mand which increased
by 31, 24, and 7 percent, respectively. The Task Force court access has created.
commends the efforts that Judicial Department employ- : S

ees have made to absorb the increased demands on exist-

ing resources. At the same time, the Task Force notes
that processing these cases is very time-consuming and that adding department personnel at all

levels is necessary to meet the demand which increased court access has created.

The Supreme Court should consider creating 2 domestic abuse coordinator position in

the State Court Administrators Oflice."”

In order to follow through with any recommendations and plans the Supreme Court adopts,
creation of a new position is necessary. The coordinator would engage justice system personnel,
as well as persons from existing public and private agencies, to find more efficient and effective
ways to handle these cases. The coordinator would provide the guidance, information, and
technical expertise to integrate the diverse groups and coalitions which work with domestic
abuse. This type of technical assistance specific to the Judicial Department is currently not .
available elsewhere ' For more specifics, see Part VIII of this Report, Implementation.

28



5. The Supreme Court can issue 2 challenge to others both inside and cutside of government

te respond to domestic abuse.

This report identifies only some starting points for those in the public and private sectors who
want to join with the rest of the community, including the court, in ending domestic abuse.

'The National Council of Juvenile and Family Court Judges and the State Justice Institute took a leader-
ship role in calling a national conference on Courts' and Communities' Response to Domestic Violence in 1993
and a follow-up conference oo the Model Code in 1994,

*These examples are taken from vanous sources: letter from Legal Services attorney Jeanetts Keller to
Task Force, dated February 7, 1994; testimony of Mary Ortega, victim advocate, before the Task Force, pages
134 - 137, testimony of victim advocate Carrie Fitzgerald, pages 137 - 138; testimony of victim advocate Nancy
Becker, pages 138 - 140; written testimony of Ruth Cooperrider and Conie Bencke, Citizens’ Aide/Ombudsman,
pages 5 - 7.

*For example, the practice of requiring all victims of domestic abuse assault (but not other violent Crimes)
to appear at initial appearances and dismissing the charges if they do not.

“New Canon 3A(8) of the Iowa Code of Judicial Conduct prohibiting discriuminatory practices by judges
may alleviate some of the hesitation.

*Code of Judicial Conduct, Canon 4, lowa Supreme Court Rule 119.

¢See Canons 3 and 5, requiring impartiality.

"The Equality in the Courts Task Force made a2 similar recommendation,

®List adapted from State Justice Institute, Judicial Education Program Summary.

*John Carlson "Incomplete Crime Data From lowa are Forwarded to Federal Officials” The Des Moines
Register, July 20, 1994, p. 1. The article suggests the incomplete figures are due to a change in the method of
compiling statistical information under 2 new compuier system which is not operational across the state.

'“The State Court Administrator’s Office has submitted a grant application to the State Justice Institute
for this purpose.

"By contrast, the Iowa Coalition against Domestic Violence coordinates services for victims, training for
lay advocaies, legislative lobbying, and other activities which advocate for victims and survivors of domestic

abuse.
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PART IV

THE JUSTICE SYSTEM RESPONSE

A Criminal Justice System: Current Respouse and Recommendations

From testimony and other sources, the Task Force identified an uneven response to domestic
violence from [owa’s criminal justice system. Each local law enforcement agency and county attorney's
office exercises its discretion differently, which sometimes results in conscientious investigation and
prosecution of domestic assaults, but other times results in neglect or mistreatment of the survivors of

such violence.

L. Potice Respomse ‘ _
enforcement agency and county

‘Each local law eaft

The Task Force heard amm@y%@fﬁce@z@mm%ﬁ% d%m{m@m differ-
testimony that, in some areas || ently, whick sometimes results in conscientious
of the state, and among some || investigation and prosecution of domestic as-
officers in nearly all areas, saults, but other fimes results in neglect or mis-
negative attitudes about bat- i o0 e et of ghe survivers of such vielence.
tered women and the effective- . e BT TR T T
ness of criminal justice system

intervention persist. This re-
sults in officers avoiding or ignoring their legal obligations under Chapters 236 and 708. The

Office of Citizens Aide/Ombudsman regularly receives and investigates such reports.

On the other hand, the Task Force heard testimony that some officers take their obliga-
tions very seriously and genuinely want to “do their part” to end domestic violence in their
communities. Officers are active in public speaking about domestic abuse, in conducting in-
service training for other officers, and participating in community coordinating councils.! We
commend the efforts of those officers and departments who have placed a high priority on en-
forcing domestic abuse laws.

Mandatory arrests

Iowa law has required police officers to make mandatory arrests since 1986.2 However,
the Task Force gathered evidence that this compulsory practice is sometimes ignored or circum-
vented by recalcitrant officers. A representative of the state Citizens Aide/Ombudsman’s office

testified:

[W]e ve had numerous complaints of law enforcement failing to make mandatory ar-
rests for domestic abuse assguli. In some cases they have claimed they were unable 1o
locate the alleged perpetrator but would seek a warrant for possible future arrest. In
one of the worst cases we investigated, the injured victim was removed from the home
and her young children, along with the weapons alleged 1o have been used to inflict the
injuries on her, were left in the home with the alleged perpetrator, who was under the

influence of alcohol.’
30



Primary Physical Aggressor
and Mandatory Arrest
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Primary physical aggressor and dual arvests
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In the same vein, many officers still misunderstand what is meant by “primary physical
aggressor” in §236.12. “We often hear officers state that the primary physical aggressor is the
party who hit first. We found double arrests occur because there is no attempt to :dentify the

primary physical aggressor.™

: oy s Incomplete investigation and misunderstanding of man-
-+ many officers stxll s datory arrest, self-defense and primary physical aggressor has led
understand what is meant to 2 high percentage of “dual arrests” in some locations.
by “primary physical ag-
gressor” in §236.12. Misunderstanding of police obligatien to enforce civil
protection orders

Both the Ombudsman's office and
the victim advocates noted that many po-

. . » many police either misunderstand their || lice either misunderstand their obligations
under §236.11 to take into custody alleged

obligations under §236.11 to take into cus- o c : ders isoued
tody alleged violators of protection orders || Y©'3t0rs of protection orders issued under
) _ Chapters 236 and 598, or they understand
issued under Clﬁmp@nem 236 and 598, or they the obligation but refuse to become in-
understand the obligation but refuse to be- volved in a “civil matter” Potential liabil-
come involved in 8 "civil matter.” Poten- ity issues are obvious in such a response.

tial liability issues are obvious ia such a || The Task Force believes that this issue
should be dealt with in law enforcement

FeSponse.
po training, for both line officers and policy
makers in law enforcement agencies.
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Victim rights

Tows law also mandates that officers notify an abused person of her rights at the scene.’
Many police officers, however, have become lax sbout fulfilling this duty to the victim.® The
Task Force believes that complying with the statutory mandate imposes little or nc burden on
officers, especially since the lowa Coalition against Domestic Violence makes available to adl
law enforcerent agencies in the state cards that can be left with victims with a statement of

victim's rights in both English and Spanish.

Police traiming

Any peace officer training presents formidable challenges, given the following: 1} at
present, there are 5,647 peace officers in the state;” 2) the mandatory arrest, primary physical
aggressor, and enhancement schemes under Chapters 236 and 708 are difficult to understand; 3)
attitudes are very difficult to change; and 4) while law enforcement training in domestic abuse is
mandated under Iowa law, little or no funding has been made available to carry out that mandate.

Under Iowa Code §80B.11, the Iowa Law Enforcement Academy is required to set forth
requirements for the state’s law enforcement training schools.® In amendments to that section in
1991, the General Assembly required that the minimum course of study for these schools include
a “separate domestic abuse curnculum, which may, but is not limited to, outside speakers from
domestic abuse shelters and crime victim assistance organizations.™ Another amendment in
1991 required that the Law Enforcement Academy mandate training devoted to the topic of

domestic abuse in the basic training programs throughout the state.®

Currently, according to the Director of the lowa Law Enforcement Academy (ILEA},
¢wo to four hours are spent on domestic abuse during their ten week basic training course.’ In
addition to basic training, the [owa Law Enforcement Academy must promulgate ruies regard-
ing “categories or classifications of advanced in-service training programs and minimum courses
of study and attendance requirements for such categories or classifications.”"?.

Two years ago, the ILEA produced and distributed statewide (to all law enforcement
agencies, county attorney’s offices, and domestic abuse shelters) a videotape training program
for domestic abuse in conjunction with the Prosecuting Attorneys Training Council and the Iowa
Coalition against Domestic Violence."”. Cnce it distributed the tape, the Academy has been
unable to ascertain whether or how the tape is currently being used. Therefore, it appears as if
the primary responsibility for in-service training is done on an agency-by-agency basis.

RECOMMENDATIONS FOR POLICE

1¢. Law enforcement agencies should develop a working relationship with the domestic abuse
service program (or programs) which serves the area, including instituting an early intervention
program with victim advocates as part of the first law enforcement/victim contact."

The Task Force believes that, when financial resources permit such participation by victim advo-
cates, this “team work” can reduce victim reluctance to testify and enhance victim safety. The -
General Assembly should place high priority for funding victim service agencies which provide

this service. 33



11. The General Assembly should (ine-tuze the current training requirements for law en-
farcement agencies by requiring that 2 minimum of 12 hours be spent on domestic abuse dynam-
ics and law for new officers, and that an additional four hours per year be required as in-service

traiming for alf officers.

Training programs should include, but not be limited to, primary physical aggressor and self-
defense in domestic abuse cases; police enforcement of no-contact and civil protection orders;
providing victims with their rights; evidence collection. Training curricula should be developed
with and programs presented by persons in other disciplines, such as prosecutors, victim advo-
cates, probation officers and batterers' program facilitators. Basic curricula already developed
by others nationwide'* can serve as models. The Task Force believes legislative appropriation
for police training should be given high priority, as a law enforcement officer is often the first
public agency to intervene in families where violence is present. Aliernative sources for funding,

including federal grants,'® should be explored.

12.  Law enforcement agencies should participate in community coalitions or task forces which
are designed to improve the justice system and community-wide response (o domestic abuse.

The Task Force concluded that such participation enhances the working relationship among all
players.

13. The General Assembly should clarify police duties in situations where both. parties accuse
the other of assaultive behavior. :

More explicit legislative requirements would address testimony which concerned the Task Force:
that police are not adequately investigating dual complaints before making arrests; that gender
bias against men or women appears to motivate some officers to arrest: and that officers do not
understand “primary physical aggressor" or self defense. Model Code §205 would accomplish
this by requiring that 1} police evaluate each complaint separately to determine who was the
primary physicai aggressor and 2) police who arrest two or more persons during the same inves-
tigation for a crime involving domestic violence submit a written report setting forth the grounds

for arresting both parties.

14. The General Assembly should adopt legislation which explicitly requires law enforcement
to seize all weapons that are alleged to have been invelved or threatened to be used in the commis-
sion of domestic violence, and authorizes law enforcement to seize a weapoun that is in plain view
of the officer or was discovered pursuant to a search authorized by a person entitled to consent to

the search.

Weapons seizure is both evidence collection and crime prevention. The prevention element may
be higher in crimes of domestic violence because the recidivism rate is greater for these perpetra-
tors and the risk of lethal recidivism is highest for victims in the context of domestic violence.
The seizure of weapons is required when there is evidence that they were connected to the
alleged crime. The seizure of weapons not apparently connected to the alleged crime is autho-
rized when they are in plain view or when they are located by a person who is legally authorized
to consent to a search. The Task Force believes that Iowa Code Chapter 809 provides safe-
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guards to guide and govern seized and forfeited property. See Model Code §207 (The rationale
which appears in this recommendation is taken from the commentary to section 207.).

15. Esch law emforcement agency in the state should implement 2 written protecol for re

sponding to domestic abuse cases.

The legal requirements for law enforcement response under Chapter 236 is often difficult io
understand. Reducing these requirements to one written statement will simplify them for line
ofScers and promote equal application of the laws in every jurisdiction of the state. A protocol
will also promote accountability, and, by streamlining procedures, save time and valuable re-
sources. The Task Force developed the following model protocol.
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MODEL PROTOCOL FOR POLICE RESPONSE TO DOMESTIC ABUSE CALLS

Policy

It 1s the policy of this law enforcement agency to respond appropriaiely to every call invelving domes-
tic violence. Domestic abuse is a crime in Iowa and every effort will be made (0 cease and deter such
criminal behavior pursuant to lowa Code Chapter 236 (1993), Iowa’s criminal laws, and this protocol.

Factors Which Shall Not Impact on the Responding Officer’s Actions

Domestic violence is a prevalent societal ill. [ is not exclusively a problem for law enforcement or
the courts or domestic abuse shelters. Addressing domestic violence calls for a community-wide re-
sponse. As a part of this community, this department will treat domestic violence as any other crime.

Certain factors are unique to domestic abuse crimes. The parties are always related or know each
other. The victim does not always want police intervention. But as a crime, this department is obligated
to respond in a manner appropriate to the crime. The following factors may not influence the responding
officer’s actions in a domestic abuse case:

The relationship or marital status of the parties

Whether or not the suspect lives with the complainant

Assurances from the suspect that further violence will not oceur

Absence of visible injuries to the complainant

Location of the incident, i.e. public or private

Speculation that the complainant will not follow through with the criminal process
Speculation that an arrest will not result in a conviction

Potential financial consequence to either party of arrest

The fact that both parties are of the same gender

L S P PN

The dispatcher is to assess the emergency nature of the call and to dispatch an officer to the location
of the incident. If warranted, the dispatcher shall treas the call like any other life-threatening call and
determine whether more than one officer should be dispatched.

The dispatcher shall determine whether there is a civil protection order or criminal no-contact order
on file involving the same parties. This information is to be asceriained as soon as possible, and no later
than the time the officer(s) arrives on the scene. The dispatcher shall radio the officer(s) as scon as the

existence or nonexistence of an order is ascertained.
The dispatcher shall stay on the line with the caller if safety permits or if the caller requests.

The dispatcher is not to inquire of the calier whether she intends to press charges or obtain a protec-
tion order and shall not lead the caller to believe that police response is contingent upon her agreeing 1o

take further action against the alleged perpetrator.

Responding officer arrives at the scene

The officer shall inittally assess the present threat of danger 10 either party or the officer and deter-
mine whether any weapons are present. The officer shall then determine the extent of any injuries and
determine whether medical attention is necessary. if medical attention of one of the parties appears
necessary or is requested, the officer shall call for an ambulance. The officer shall assure that the parties

are physically separated.
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@ [mierpreders

If either party does not speak English, the officer shall seek to determine what language the party does
speak and shall &y to locate an interpreter as quickly as possible.

< Existence of a civil protectien erder of crimingl no-contsct order

If the dispatcher tas verified the existence of such am order or if the alleged victira producss a copy of
an order and if the suspect is stll on the scene, the offcer shal! arrest the alleged perpetrator for vipiation
of the order. Thcwdsrmaybef&?mnmycoumﬂﬂowammMbavembcanordsrﬁﬁedinfh@
county in which the paruies are presently located. Out-of-siate protection orders which bave been regis-
cered with the state of fowa shall aiso be enforced pursuant to lows Code Chapter 236 and the terms of
this protocol.

Ifmorderex’astsandﬂwmspectisnoloagcronthcscme, the officer shall notify the dispatcher of
&hcsefac&sanddwithcaﬂegedpemeﬁaMrEwbemkeninwcusmdyandaweswdif!ocamdbyanyother
officer, If the suspect cannot be arrested within 24 bours of the responding officers determine action that
an arrest is authorized, thcntheoﬁccrshaﬂcitherrequestamagmratetonwkeadbwmmaﬁonasto
whether z rule to show cause or arvest warraint should be issued, or refer the master to the county atiormey

for further acton.
o No civil or criminsl domestic abuse order

The lack of a domestic abuse order does not mean that the officer cannot arrest the alleged perpetra-
tor. The officer may make an arvest if the officer has probable cause to believe that a domestic abuse
assault has been committed which did not result in any injury o the alleged victin. Such an assault may
include a threat to injure or kill the alleged victim, pushing, of throwing an object at the alleged victim
which does niot hit the victim. Visible injuries to the alleged victim are never Necessary in order to make
an arrest. Evidence of an assault may include, but is not limited to, torn clothing, disarray in the home,

smeared makeup, or verbal complaints of pain by the victint.

The officer has a mandatory duty to arrest the alleged perpetrator in certain CIrCumsIances. These
circumstances require an arrest and 0o discretion lies with the officer to determine whether or not (o
arrest. The officer shall arrest the suspect where a domestic abuse assault has been cominitted which
resulted in the alleged victim’s suffering a bodily injury. The charge shall be made pursuant to

§708.2A(2)D).

The officer shall arrest the alleged perpetrator 1) where a domestic abuse assault bas besn committed
with the ingent to inflict a serious injury; or 2) where a domestic abuse assault has been comumitied and the
suspect used or displayed a dangerous weapon. The charge shall be made pursuant to §708.2A(2)c).

T Weapons

Regardless of whether or not a civil protection order or criminal no comiact order exists, if the re-

sponding officers determine that an arrest of the perpetrator is warranted, then the officers shall seize all
weapons including firearms and knives which were allegedly used i the assault and those weapons n

plain view of the officers.
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& Medics] Attention

The respoading officers shall determine whether the alleged victim is in need of medical attention by
assessing the assaunlt and by requesting whether the victim wishes to receive medical attention. An officer
shall either call for an ambulance or shall offer to drive the alleged victim to the hospital. If the alleged
victim declines medical treatment, the officer shall not force the alleged victim to cbiain treatment.

* Domestic Viclence Programs

The victim shall be verbally informed of the domestic violence program a2nd/or shelier which serves
the vicum’s area. A responding officer shall offer o contact the program/shelier for the victim if the
victim desires. No officer shall lead a vicim o believe that present or future police intervention is
contingent upon the victim making contact with, or receiving services from, a domestic violence program
or shelter.

7 Obtaining a Domestic Abuse Protection Order

The responding officer shall inform the victim that the victim may seek a court order of protection by
filing for one at the county courthouse. The officer shall inform the victim that the domestic violence
program serving the victim’s area can provide more information on obtaining a protection order as can the

clerk of district court in the courthouse,
<~Notice of Rights

Before leaving the scene, the responding officers shall provide the victim written notice of the victim s
nights. The notice is available at roli call and shall be carried in all units at all tmes. Oficers shall hand
the victim the notice of rights even if the victim has received the information in the past.

Determination of Primary Physical Appressor

It is the policy of this department to ascertain as accurately as possible the primary physical aggressor in
domestic abuse situations, and not to engage in “double arrests™ (arresting of both partics).

In what may appear to be 2 “mutual combat” situation, the responding officers shall consider, among
other things, the following in attempting to ascertain the primary physical aggressor:

© Was one of the parties actually fearful of the actions or threatened actions of the other party?
& Did one of the parties escalate the violence; for example, did one party react to a slap by

striking the other party with a weapon or other object?

¢ Is one party physically larger and stronger than the other party?
¢ Has there been a history of violence by one of the parties against the other? Against other
people?

+ Do any of the injuries appear to be obtained in defending against the other party?

The respoading officers shall conduct the investigation in such a manner that only the primary physi-
cal aggressor is arrested.

-
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Investieation of Domestic Abuse Cases

Investigation of a domestic abuse case begins once the officer(s) arrives on the scene. Afler assuring
that the procedures laid out above have been followed (e.g., determination of condition of victim, determi-
nation of presence of weapons, etc.), the officer shall take the following investigatory steps:

o Preliminary [nvestigation

The officer shall interview al! witnesses separasely, including the victim, suspect, children, neighbors,
etc. If the victim has no visible injuries, the officer shall ask if the victim has pain anywhere and shall
document the presence of pain.

The officer shall document the parties’ condition and demeanor, including torn clothing, smeared

makeup, and evidence of injury. The officer shall note the size of the victim in relation to the size of the
suspect. The officer shall also record the condition of the scene (e.g., have things been thrown about, is

furniture broken, are curiains ripped).

If the suspect is taken into custody, the officer shall document spontaneous statements made by the
suspect. The officer shall keep the suspect and victim separated. Miranda rights will be read to the

suspect.

If medical treatment is indicated, the officer, after assuring that such treatment is or scon will be
provided, shall obtain a release of information from the victim in order to obtain the medical records. The
officer shall document the extent of the injuries and if the injuries are visibie, the officer shall assure that
photographs of the injuries are taken as soon as possible. The officer shall record the name(s) of ali

medical personnel who will be treating the victim.

Domestic Abuse Incident Report

The responding officer(s) shail complete and file a domestic abuse incident report by the end of the
officer’s shift.
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2. Prosecutor Response

The Task Force recognizes that county attorneys in lowa have been in the forefront of
the justice system’s response to domestic violence for more than a decade. Since 1986, when
mandatory arrest for certain domestic abuse assaults was implemented, county attomneys have
handled a sharp increase in domestic abuse cases, an increase seen only recently in civil filings for
protection orders. The Task Force commends the efforts
of the many county attorneys throughout the state who
lave accepted the challenge that these diﬁ_‘ic!.zft cases |} . .- county attorueys i ]
present. We note, for example, that some victim advo- Tow
cates surveyed during our tenure commented that several e e
county attomeys were well educated about the complex fo . Of th@ Justice
dynamics of domestic violence, worked hard, and were || SyStem’s respouse to do~
“available, receptive, and willing ™"’ : mesti(:_-&ioléxlté for more
than a decade;

‘have been in the

We also note that county attorneys, like all other
participants in Iowa'’s justice system, are struggling to find
the appropriate response to an increasing case load of very challenging cases. There is a wide
variance in prosecutors' response to domestic abuse throughout the state. Those who testified
before the Task Force identified some problems which some county attorneys are having with

these cases.
Lack of communication with victims

The most common complaint lodged with the Citizens Aide/Ombudsman’s office con-
cerning county attorneys’ handling of domestic abuse cases is their lack of communication with
victims.'" Victims complained that prosecutors would not return their phone calls, often had no
idea how serious their injuries were, and would reach a plea bargain or dismiss a case without
conferring with or informing the victim.”

At the same time, county attorneys in some areas of the state report that the defense bar
attempts to establish early contact with the victim, often, they believe, resulting in the victim
recanting the reported violence.®

Imteraction with victinm advocates.

About one in ten of those prosecutors responding to the Task Force survey had no
contact with a local shelter or domestic abuse advocates. More than one-third of the county
attorneys had never participated in a domestic abuse coalition.”! The state Ombudsman’s office
has received complaints about prosecutors refusing to work with domestic abuse programs in

forming community coalitions.Z
Specializing

About two-thirds of county attorney offices do not have special prosecutors or other
personnel assigned to handle domestic abuse cases. Such specialization has been cited 25 key to
successful prosecution.®
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Uncooperative victims and prosecution policy

In the survey of prosecutors conducted by the Task Force, neariy eight of ten prosecu-
tors found the majority of domestic abuse victims 1o be uiicooperative. More than 80 percent of
the county attorneys surveyed always or almost always subpoenaed the victims to testify. ifihe
victims failed to appear, about one-third of the prosecutors would initiate a show cause con-
tempt proceeding against the victim in at least some of their cases.

Some victims and their advocates expressed a different view about “laclk of coopera-
tion.” They urge prosecutors to recognize the special character of domestic abuse cases while
mandatory arrest is 2 positive step toward geiting the justice system 1o treat domestic violence
as a crime; it inevitably results in victim/witnesses who, unlike other crime victims, have not
urged that prosecution commence. Some victims and advocates felt that prosecutors do not
understand the ways in which domestic assauits differ from other crimes. For example, the
assailants may be the fathers of the victim’s children and the victim’s sole basis of financial
support, or the assailants may have a unique ability 6 control the victim. Others felt that pros-
ecutors' increasing frustration with the complexity of domestic abuse case loads is resulting in
new forms of victim-blaming and backlash.* For example, some prosecuiors are now charging
victims with false reports when they recant their earlier statements to police during their plea to
have the charge dismissed.” Other prosecutors are seeking to hold victims in contempt of court

for not testifying or for violating the no-contact order.

A 1954 research study of Linn County domestic abuse cases suggests a possible reason
for the current perception that victim hostility to prosecution is high.® This study suggests that
the 1991 law which mandated a minimum two day jail sentence and batterers' educational pro-
gramming upon conviction for domestic abuse assault had an unintended result — a decreased
incentive for defendants to plead guiity, and, consequently, a lower conviction rate. Without a
guilty plea, prosecutors look to victim testimony to prove their cases. The researchers suggest
that additional steps may be necessary to increase the cooperation of victims, such as early
communication between prosecutor and victim. ¥ The Task Force also notes that prosecution
has been successful without victim cooperation in jurisdictions where prosecutors and police

build their cases without victim testimony.*

In the Task Force survey, 40 percent of prosecutors reported refusing to dismiss domes-
tic abuse charges or deferring prosecution upon the request of the complaining witness. The
majority, however, have a less stringent drop policy, agreeing o dismiss under certain condi-
tions. About ten percent of the counties require the domestic abuse victim to attend the initial

appearance to establish probable cause.

Chargin :
8 ‘Without a guilty plea, prosecutors 100k to

County attorneys often reduce || victim testimony to prove their cases. . .
domestic abuse charges to simple as- || additional steps may be necessary o in-
saults, thus avoiding referral of defen- || crease the cooperation of victims, such as

. )
dants to ba“-erers edut?atzon programs | a3 rly communciation between prosecutor
and precluding the filing of enhance- 4 vieti

ments on subsequent charges. and victim,.
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RECOMMENDATIONS FOR COUNTY ATTORNEYS

16.

County attorneys, like judges, should use their official position in the community to pro-

vide leadership in developing a community-wide response to domestic violence.

17.

Just as we have of judges, we urge county attorneys to use their high profile as community
leaders to take a more active role in facilitating a comprehensive response to domestic abuse
beyond that which happens in their offices and the courtrooms. The most obvious role is as the
lead law enforcement officer in the county. Tough policies against domestic violence set a tone
throughout the community, and the potential for influence extends far beyond the police station
or courtroom. Through all public contacts -- to jurors, judges, perpetrators, defense counsel,
victims -- in the courtroom, the media, or during personal contacts in the community -- the
county attorney can send a clear message that domestic violence is a crime and that prosecution
will be used to mobilize community resources to reduce its incidence and protect and provide for

its victims. %

County attorneys should actively participate in community coordinating councils in or-

der to maintain an effective and accountable justice system response to domestic violence and to
encourage community-wide efforts to end the problem.

18,

It is particularly appropriate for county attorneys to exert leadership on developing the co mmunity's
coordinated response, especially in the batterers' program and communications with victims.

County attorneys should work with law enforcement to develop ways in which cases su p-

ported by probable cause can be prosecuted, whether or not the victim is available to testify.

19.

The Task Force notes that the Iowa County Attorneys Association publication, Prosecution of
Domestic Violence in lowa: A Prosecution Manual, published by the fJowa Department of Jus-
tice, Prosecuting Attorneys Training Council, focuses on use of thorough police investigation
and evidence law to prosecute without victim testimony. Joint training programs for prosecu-
tors and law enforcement may be an appropriate vehicle to develop this approach.

The General Assembly should require that county attorneys develop written policies to be

followed by attorneys who prosecute domestic abuse assault cases.

Each statement should contain, but not be limited to, the foliowing areas: methods of effective
prosecution with and without victim testimony; the dynamics of power and control in the abu-
sive relationship, and what impact these dynamics have on prosecution; standards for communi-
cating with victims; factors to be used in deciding whether to seek lifting of no-contact orders
and to dismiss or plea bargain charges; coordination and training of law enforcement; and proce-
dures to be followed in enforcing court orders to complete batterers' educational programming.
See Model Code §210. Such a written statement serves to make the response of the office more
consistent, and to communicate to the legal and general community (including the defense bar,
the bench, the victims and their advocates) what to expect from the office.® A list of the ele-
ments of a model prosecution policy approved by the Task Force is contained in the Appendix.

41



24, The Supreme Couirt can urge by court rule that prosecutors, public defenders, and court-
appointed criminal defense attorneys attend specialized domestic violence continuing education
Drograms every two years. In addition, the lowa State Bar Association annuslly can offer con-
tinuing education in demestic vieclence.”

The Task Force found that a key to addressing domestic violence effectively lies in training
attorneys who represent either party.

21.  The General Assembly should remove simple misdemeanor domestic abuse asszults {rom
Tows Code §331.756(4), which permits county aiterneys to decline to prosecute misdemeanors
when “otherwise engaged in the performsnce of their official duties.”

While the Task Force recognizes the fact that most fowa county attomeys are pari-time, and
affirms the practice of prosecutorial discretion in individual cases, its members believe that the
proposed legislative action would send a strong message that county attorneys treat these cases
more seriously than other misdemeanor offenses.

22, When resources permit, county attorney offices should create specialized units, including
prosecutors, investigators, and victim advocates, for prosecution of domestic violemce cases; al-
ternatively, individual prosecutors can be identified and trained to handle this specialized case
load. The Task Force further recommends that entry-level prosecutors not be those who sre

assigned to domestic viclence cases.

These cases are among the most complex and difficuit faced by Iowa prosecutors today, requir-
ing speciai skills and experience.

23.  County attorneys should establish formal working relationships with domestic violence
victim advocates.

Victim advocates can provide important information and support services to victims, freeing
prosecutors to focus on the legal aspects of the cases. For example, advocates can tell victims
about the criminal justice system and about available community resources. The Task Force,
however, cautions against arrangements between prosecutors and victim advocates wheretn vic-
timns are “required” to visit with victim advocates as a condition of charges or no-contact orders
being dropped. While the prosecutor’s motivation in making such a policy is commendable, the
practice may discourage victims from using victim advocacy programs if those programs are
seen as an adjunct to the prosecutor’s office.

24. Prosecutors should review charges of domestic abuse assault filed by iaw enforcement as
early as possible after an arrest, for example, at initial appearances.

The purpose of such a review is to ensure that domestic abuse assault is charged where appropri-
ate and that enhanced offenses are charged when supported by prior convictions.>? While crimi-
nal history data may not be available when officers write the charge,” it may be discovered by

pretrial release investigators by the time of initial appearances.
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25, The appropriate funding bedies — state, city and county governments - should recognize
that inereased funding is necessary if the criminal justice system is to execute properly its respon-
sibility under law to address domestic abuse.

Crmina! domestic abuse law reform has placed enormous demands on police, Drosecutors, vic-
tim advocacy programs, and the court. Case numbers have soared since 1986, when mandatory
arrest was implemented. More importantly, domestic abuse cases require more intense attention
by law enforcement and prosecutors than do other cases, and demand unprecedented amounts
of time and investigation. In order to give individual cases their proper treatment, and to estab-
lish the preferred community coordinated approach, more funding is required for specialized law
enforcement and prosecution units, for victim/witness advocates, for magistrates and district

associate judges, and for training programs for all involved.

3. Corrections Response

Iowa Code §708.2B requires defendants convicted of, or receiving a deferred judgment
for, domestic abuse assault to participate in a batterers' education program. In 1991, the Genera!l
Assembly specifically required the Judicial District Departments of Correctional Services to
provide, or contract for, the provision of batterers' education programs for domestic abuse of:
fenders. To provide expertise, along with state and local coordination, the Department of Cor-
rections has established a steering committee comprised of personnel from corrections, judicial
districts, the fowa Coalition against Domestic Violence, local domestic abuse projects, county
attorneys’ offices, and mental health and social service agencies. This committee has developed
program standards and continues to meet quarterly to provide program oversight and toinsure

program integrity.

- Twenty-four agencies throughout the state have responded to the need for batterer’s
education programs by contracting with the District Department of Correctional Services in
their area to provide programming for court-ordered offenders in one or more counties so that
all 99 counties receive batterers' education program services. Service providers include commu-
nity colleges, mental health centers, domestic violence shelters, District Department of Correc-

tional services, and a variety of social service agencies.

Court referrals to the batterers' education program have continued to rise dramatically
since July of 1991. The following data reflects the increased number of clients in the eight
judicial districts for fiscal years 1991 through 1993, For further information, see fiscal year
1993 BEP statistics contained in the Appendix. This data represents unprecedented program

growth.

Court referrals to the bat-
terers’ education pro-
gram have continued to
rise dramatically since
July 1, 1991.

L
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Referrals to Batierers’ Eduestion Program
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Batterers' education programs are not intended to stand alone. Effectively integrating
the criminal justice system response is critical to the success of these programs. To simply offer
sbusers an education group without the support of the system, will in many cases further endan-
ger battered women. Batterers' education programs work closely with local domestic violence
projects, contacting survivors and offering services. They have also developed active commu-
nity coalitions in each judicial district. For a summary of the development of local domestic

violence coalitions, see the Appendix.
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In some parts of the state, the system response to domestic violence is well-defined, understood
and implemented by each component. In those counties, batterers' education programs run
more efficiently and revocations are pursued by county attorneys and supported by the courts.

However, the results of a BEP coordinator survey reflect that the following situations are fre-
quently occurring across Iowa:

¢ Domestic abuse charges are being plea bargained to simple assaults, sometimes to pre-
clude the offender’s attendance in the batterer’s education program. In other cases, the
program is ordered by the court, but charges are reduced to preclude further penalty

enhancements,

¢ Enhanced penalties are not pursued.

¢ Probation revocation or contempts of court are not pursued.

& Courts are excusing offenders from participation in batterers' education programs or
allowing them to participate in alternative programs, such as couples’ counseling.

¢ Cases are disrmissed, allowing batterers to gain more power in their relationship with the
victim.

% In several instances, judges have waived batterers' education program fees. Programs

already are donating a large amount of in-kind support and cannot afford to provide
services at no cost to the batterers.

RECOMMENDATIONS REGARDING BATTERERS' EDUCATION PROGRAMS

26.  Sentencing judges should not deviate from the legislative* and judicial® directive that all
defendants convicted of, or receiving a deferred judgment for, domestic abuse assauit complete
the batterers' program approved by the Judicial District Department of Correctional Services.

To the extent that participants in the criminal justice system still see couples’ counseling as a
viable alternative, the Task Force recommends elsewhere in this report further training on the
dynamics of domestic abuse for both attorneys and judges. A related discussion on the i inappro-
priateness of mediation in domestic abuse situations can be found in Part [V.C.
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27,
ers' Education Programs to receive police reports without walving the confidentiality of the docu-

The General Assembly should amend fowa Code §22.7(5) to allow facilitators of Batter-

" ments as to other requestors.

%0

The Task Force heard from facilitators that they would be able to conduct education programs
for abusers much more efectively with ready reference to the details of the crime.* Without
these police reports, facilitators have nothing but the batterer’s version of the incident, which
almost ziways minimizes the abuse and shifts the blame to the victim.

County attorneys should actively pursue revocations so that batterers face swift comse-

guences for failure to comply with the initizl court erder or program requirements.

Batterers are not likely to change their behavior until they are held accountable for the abuse. If
they can avoid Batterers' Education Program requirements with impunity, batterers will be rein-
forced in their belief that they can go on beating their partners.

Civii Resporse and Recommendations

Overview

As in the criminal area, the Task Force leamned that there exists an uneven response across the

state to persons seeking civil protection from domestic violence. Succinctly put, some victims of abuse
have a much easier time obtaining the ex parte temporary protection order and final order than others.
The Task Force has sought to identify those areas and issues which affect the pro se plaintiff and process
and how the system can be improved to enhance access to protection under Chapter 236.

domestic violence, a legal aide lawyer who represents piaintiffs, a
family law private attorney, district court judges, an associate s,

district court judge, a magistrate, clerks of court, domestic vio- . - there exists an uneven
lence advocates, a deputy state attorney general, and & represen-
tative from the Citizens' Aide/Ombudsman's office. The varying || te persoms seeking civil
experiences and backgrounds of each of these individuals, woven || protection {rom domestic
together, revealed a critical thesis: all the players in domestic abuse || viplance,

situations must work in concert if the goal of reducing and eradi- B

The Task Force received testimony from survivors of

reSpPONSe ACross the state

cating domestic violence is to be realizea.

i. The Clerk of Court’s Role

The role the clerk of court plays in the pro se process cannot be understated. The clerk’s
office is the entry point to the pro se protection order process. All 99 clerks of court received a
survey to provide the Task Force input on their role in the pro se process.”” The responses were
elucidating and extremely helpful to the Task Force’s work.



Office Hours. Most clerk of court offices report being open from 8:00 am. to 4:30
p.m.* Clerks who testified before the Task Force recognized that these hours often fail to meet
the needs of pro se domestic abuse petitioners. “Many stores are open 24 hours 3 day. Contrast
that with our clerk that is open only till 2:30 p.m. every day, although domestic abuse and mental
health commitments are processed until 4:30 p.m.™ Clerks testified that victims seek help both
before and after regular office hours: “Frequently we find petitioners with children waiting in the
hall for us in the morning.” and “[T}nvariably these people come in the door at 4:15 p.m.”® A
number of clerks stated that they opened up specially or stayed late to allow plainiiffs to file a
domestic abuse petition. One urban county clerk’s office has familiarized its crimina! division
with the pro se petition process so that victims may file on weekends or holidays in the court-

room at the jail *!

?‘apen mﬁy mﬂ 2:30 p .

‘every d&ya ? ;.s

judge is not always avail-
able. Then they have to
“travel to another co'linty
to see a ‘judge. They
maght not have tramspor-
tation or funds for gas.
- Also, if they have their
‘children with them, it's
- not always convenient to
travel.”

ruraH count:es is that a'

Sigms. More than one-third of the clerks who responded
to the survey did not have any signs in the courthouse directing
pro se litigants to the clerk’s office. One clerk testified that she
viewed signs directing pro se petitioners to a designated area in
the clerk’s office as an important part of overall accessibility. ® If
the sign is not prominent, this urban county clerk said victims are
forced to “keep telling their story over and over again” before
finding the appropriate location for filing.*

Availability of = Judge. All players in domestic abuse
situations indicated that the lack of judges in the rural areas to
sign the temporary protection order provided a significant barrier
to use of the system. A rural clerk testified, “As yet, I've never
had a judge on board when I had an applicant come in.”* “[W]lith
staff reductions and unavailability of district court judges, every
applicant creates turmoil,” she stated in her survey response.
Another clerk summarized the practica! difficulties presented for
Litigants who live outside metropolitan areas: “The main prob-
lem in rural counties is that a judge is not always available. Then
they have to travel to another county to see ajudge. They might
not have transportation or funds for gas. Also, if they have their
children with them, it’s not always convenient to travel.”

Several counties reported sending facsimiles back and forth
to judges in another county. For those clerk’s offices with a fax
machine, this procedure helped ameliorate the access problem.
This is not a uniformly available remedy, however. Most clerks
indicated that they had to use a fax machine in the sheriff”s office
or another county office; only two clerks reported having their
own fax machine. Other clerks contact judges by telephone on
behalf of the pro se litigants, and sign the order with the judge’s
name and clerk’s initials. In rare instances, when a judge was not
present, a clerk would hold the petition until the next court day.
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A ) _ Safety comcerns. More than one-third of county clerks
Miany clerks expressed con- lack a private and safe area designated for pro se litigants to
cernm about the safety of do- || £l out their forms, according to survey responses. Crowded
mestic abuse Btigamts in the | conditions or simply the clerk’s policy sometimes relegate
‘comrthonse.  “We've had petitioners to filling out forms at the counter or in the court-
times when & defendant has house lobby, posing a possible safety concern for the peti-
searched the entire building goner. .Many clgx:l{s exgress&d COMCErn &E)f#l:!t ’i:he wf@ty of
i e e omestic abuse litigants in the courthouse. “We’ve had times
for the plaintiff™, ... || pena defendant has searched the entire building for the plair-
tiff.” one clerk responded. Another cleric testified: “Some-
times our batterers

have followed the victim to the courthouse all the way [r

upstairs to the judge’s chambers and back down, and |}.: - -
they’re served in the clerk’s office.” The majority of Seme clerks expressed

clerks, however, disagreed that litigants were at risk in concern about their staff's
the courthouse, though several of these did fear for peti- || wafraees o v

: Lo T e
tioners afler they went home. T

Somie clerls expressed concern about their staff’s
safety. Their role in volatile domestic abuse situations
has caused several clerks of court to fear violence against their own offices. Defendants have
called and threatened clerks for allowing the plaintiff to file against them.* Some clerks re-
counted calling the county sheriff and searching defendants for weapons in relation to pro se
flings. One clerk testified that the potential for violence against
clerks should not be overlooked: “I think there is & lot of talk and
a Jot of concern, and no disrespect for the judges here, but every-
body is concerned about a judge getting killed. When was the
last time anybody said anything about a clerk getting killed?”*

In dramatic testimony, two clerks from an urban office
described the correlation they started to notice between parties

cases and suicides re-
corded in their office. || | : : R parte

involved in domestic abuse cases and suicides recorded in their
office.® “To realize that a woman who you personally escorted
to the judge and assisted in the paperwork that was so victimized and in such despair that led to
her to that final demise, was totally shocking, very overwhelming . . . a clerk told the Task

Force.®

Rural counties are not immune from such fatal resuits. “I'd like to recall an incident just
iast week when our sheriff’s department served a gentleman with a no-contact order, and after
the sheriff left the place he took a gun and shot himself. And that’s the seriousness of some of

these,” a rural clerk related.”

Written Protocels for Pro Se Filings. Two-thirds of the clerks responding to the sur-
vey do not operate under a written protocol. On the other extreme, at least one clerk’s office
began developing a protocol in collaboration with the court administration cffice, district court
judges, and the sheriff”s office immediately after the enactment of Chapter 236 in 1991.°'
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Domestic abuse specialist. A majonty of clerks’ offices have designated one or more
people to be responsible for the pro se filings under Chapter 236. Clerks testifying before the
Task Force debated the pros and cons of having such a specialist. One urban county clerk
testified to selecting “a staff member with inherent ability to deal with people in crisis” to pProcess
the pro se petitions.” Such a specialist can point out flaws in the system and help fine-tune it, the
clerk stated.*

Ancther urban county clerk testified to training as many as 43 staff members to process
these petitions.* This clerk stressed the need for backup and feared that clerks who specialized
in the domestic abuse process would suffer a quick burnout fom assisting the same petitioners

in filing again and again.*

Screening petitions. More than one-third of the clerks reported SCreening pro se peti-
tions in some manner before presenting them to the judge. Many of them, however, explained
that they only checked to be sure all the questions were answered and everything was filled out -
completely. Nevertheless, several clerks stated that they checked to be sure petitioners met the

criteria for filing or to make sure “they really are legit.”

Miscellaneous services. Almost all clerks provide notary service to the pro se petition-
ers. Fewer than one-third provide petitioners with scratch paper and encourage them to write a
rough draft before transferring answers to the petition. At least two clerks objected to their
staffs being forced to entertain a petitioner’s children while she completed her paperwork. An-
other clerk shared her simpie method for dealing with this situation:

The chiidren are bewildered, fired, scared, and sometimes hungry. They
display ariety from a strange environment, memory of a frightfid incident,
or aniicipation that something else is about to happen that they have no
control over. We have a plastic laundry basket filled with cast-off Fisher
Price toys in our office. We try to provide efficiency and compassion, a
smile to a sad child, a cookie or a cracker. and cheerful directions fo the toy
basket. These simple things divert the child’s attention long enough for the

victim to prepare her petition.

Can you imagine preparing your first petition at law with little children
around you crying, hungry, all upset? It’s impossibie. %

Perceived abuse of pro se process. A common response from clerks bemoaned the
use of Chapter 236 “to fight petty battles and get even.” They believe that misuse trivializes the
situations of those who really need protection. One clerk opined: “I feel that less than one-third

are true cases.”

Responsive filings. “We're seeing anincreasein || Can you imagime prepar-
males coming in and wanting to file in response, feeling ing your first petitior at
that’s the only way they’re going to get their shot at hav- law with little children

ing an appearance before the court,” an urban clerk testi- . j

fied.”” Another clerk stated that she felt when a defen- around you crying, hun
Lgry, all upset? |
|

dant asked to fill out a petition also, she had no choice but
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to oblige.® According to & rural clerk, these cases of
double filings inevitably lead to the initial petinoner dis-
missing the action.”

Resources. MNearly all clerks find the form orders
prepared by the lowz Attorney General’s Office (Petition
for Relief from Domestic Abuse, Motion to Dismiss with-
out Prejudice, Request o Cancel and Affidavit to Start
Contempt) helpful to the pro se litigants. The bookiet
cntitled “How to Protect Yourself From Domestic Abuse™
also received positive reviews from most of the clerks as
being a helpful tool to the pro se plaintiff. The Task Force
learned, however, that at least one clerk of court ir an

The boolklet entitled "'
to Protect Yourself From
Domestic Abuse™ alse re-
ceived positive reviews
from most.of the clerks as
pro se plaintiff. The Task
Force learmed, however,

that &t least one clerk of

court in an urban county
refuses to wse, display, or

urban county refuses to use, display, or distribute the book-
let.

distribute the hooklet.

Clerks responding to the survey were about evenly split over whether it would be helpful
to show pro se petitioners a videotape explaining the judicial process and refernng them to local
victim programs. Clerks opposed to the notion offered many reasons why a videotape would be
impractical. Chief among them was that most litigants are in a very emotional state when they
come to the courthouse to fle a petition for relief from domestic abuse and may be confused by
z videotape or even deterred from proceeding with the process. Even clerks favoring the idea of
2 videotape did not think the clerk’s ofhice was the appropriate place to show it; several sug-
gested that local shelters could have such a tape on hand.

Filing Fees. Several clerks expressed ongoing confusion over the issue of costs. One
clerk suggested that court costs be paid before filing a new action involving the same parties or
before entering an order to dismiss. Another clerk testified that the cusrent process discourages
litigants from paying the costs: “They believe pro se means fres help.”™  Another clerk re-
sponded: “[W]e are providing all of this service and not collecting anything for it. With money
as tight as it is and understaffing of our offices, we can hardly afford this.”

Training. According to nearly two-thirds of the clerks responding to the survey, clerk
of court personnel lack the necessary training to deal with pro se litigants who may be suffering
from emotional and physical trauma. The clerks have seen petitioners in crisis: “the women

were traumatized, they were battered, some beaten, bleeding, hurt,

embarrassed, and even ashamed.”® One clerk described pro se

According to nearly two-
thirds of the clerks re-
sponding to the survey,
clerk of court personnel
lack the mecessary train-
ing 1o Geal with pro se liti-
-gants who may be suffer-
img from emeotional and
physical trauma.

flers as “shell-shocked.”®® Even so, several clerks voiced reluc-
tance to act as “crisis intervenors” believing that counseling should

be left to local crisis centers. The following statement was repre- |

sentative: “The duties of the Clerk of Court do not include crisis
intervention counseling. Our duties in the domestic abuse area

inciude processing of paperwork just as we do in all other areas. -

While we should be courteous, helpful and understanding, we are
not intended to be counselors. Qur training is sufficient to enable
us to do the required job.”® Conversely, one clerk testified that -
clerks’ employees are far behind in education and training: “if
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- Even so, several clerks
voiced reluciance to act as
crisis imtervemors®™ . .

they’re not aware of all the issues, how can they provide the ser-
vices that you are asling them to provide?”*

Victim-service providers. The vast majority of clerks
responded that they distribute vichim-service program informa-

tion to domestic abuse petitioners. Less than half of the clerks,
however, reported having personal contact with the victim-service providers in their community.
In the case of some rural counties, the lack of contact is due to the limited number of victim
service programs.® With a few isolated exceptions, those clerks that have had contact with the
victim-service providers express positive reactions to the work these advocates perform.

i o sveral ases, alwﬁﬁviﬁfeiaﬂowﬁptfmhffbg -+- o positive relationship
, advocates, and the clerk’s office apparently I R
forged after an initial degree of misunderstanding and sub- amqmg il a&mmﬁ@sg
sequent “growing pains.”® Those clerks who remain dubi- and the @B‘gﬁﬂk s office ap-
ous about victim services believed that the providers were | PaF @mﬁﬁy lras been forged
poorly trained and too ready to give legal advice.” Only two || after-anm initial degree of
county clerks participated in a local coalition on domestic mgsuﬁﬁgrst&mdlng and
smzbswimmﬁ ' growmg

abuse.

One of those clerks testified to the symbiotic rela-

tionship which has developed between the clerk’s office and
the victim service providers in her county: “It became obvious to me that it would be mutually

beneficial for the clerk and the Domestic Violence Advocacy Program to have their victim advo-
cate . . . work in our office.”® This clerk explained that the victim advocate “calms the victim
and helps them organize the facts of the matter prior to preparing 2 petition.”® ‘The advocate
also saves time for clerk’s personnel who now spend 15 minutes with a petitioner rather than an
hour or more without a victim advocate on hand.™

The appearance of impropriety associated with having a victims’ advocate housed in the
clerk’s office troubled another clerk who testified before the task force. This witness believed
that such an arrangement could “distort the neutrality” of the clerk’s office and prompt other

constituency groups to demand space.”

Representation for Victims. Clerks expressed

great discomfl‘ort with being _required to walk the fine @e Clerks unwave ringly

between helping pro se petitioners fill out the forms with- ¢ e(ﬁ ﬁ.‘h eed t

out providing what could be construed as legal advice. || 29 en 0 increase
staff resources to properly

Several suggested making domestic abuse petitions a vol-
unteer lawyer’s project or expanding the role of victim
advocates or drawing county attorneys into the process.”

meet their duties under
Chapter 236. The state
court administrator's of-

Clerk Resources to Handle Domestic Abuse
Litigants. Clerks unwaveringly noted the need to increase
staff resources to properly meet their duties under Chap-
ter 236, The state court administrator’s office shows that
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domestic sbuse filings increased a staggering 470 percent from 1991 to 1993, An urban clerk
powerfully urged this message:

] strongly agree with the intent and need for the provisions of Chapter 236. The
beef lies with the pure fact that every additional obligation thai we get under the
chapter creates a burden on the backs of the clerks sigff that we simply canno!
afford. Someone needs 1o recognize that additional duties meai thar addisional
resources are necessary lo complete the task, When the additional resources arye not
Jorthcoming, priorities have to be established  When that happens some area or
task is passed over or completed with less diligence than we would like o see. That
fact witl affect how well pro se litigants in domestic abuse cases are dealf with to the

same extent that all users of the office are afffected
RECOMMENDATIONS FOR CLERKS OF COURT

The clerks of court responding to the survey and testifying before the Task Force made sound
recommendations for improving the pro se process. Implementation of these recommendations will go
far towards improving access to the domestic abuse pro se process and commensurately, enhancing the

efficiency and effectiveness of the office of the clerk of court.

29. Training should be provided to all stafT of clerks of court offices on the dynamics of demes-
tic abuse and the function of clerk stafl in processing pro se domestic abuse petitions under lowa

Code Chapter 236.

39, Clerk of court offices with sufficient staff should consider designating one or more stafl
members to handie pro se domestic sbuse filings under Iowa Code Chapter 236,

31. Clerks of court should examine ways in which they can assure the safety and security of all
court personnel and litigants in the pro se process.

33.  Clerk of court offices should pursue means necessary to procure greater technological
resources including, but not limited to, obtaining fax machines for use in.gaining access to judges

to sign temporary protection erders.

33. Readable signs should be placed in 2nd around courthouses to direct pro se litigamts to the
entry point for filing a petition for refief from domestic abuse.

34. The Gemneral Assembly should consider ways in which it can increase stafl and resources
for clerks' offices to facilitate the pro se process.

35.  Clerks of court and their staff should be ercouraged to join and participate actively in
their local domestic violence coalition.

36. Fach clerk of court office should develop 2 protocol for processing pro se demestic abuse
cases. The Task Force drafted the foliowing model protecol.
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MODEL PROTOCOL FOR PROCESSING PRO SE PETITIONS

Before petitioner comes in
Clerks and their staff should receive training on domestic abuse issues and safety measures.

I

COMMENTARY

The Task Force believes such training would enable clerks to perform the administrative tasks man-

dated
filings

2.

by lowa Code Chapter 236 to the best of their ability and avoid any subtle discouragement of pro se

Access issues.

a.

Signs. The courthouse directory should list the clerk’s office as the location to ob-
tain domestic abuse protective orders.

Brochure display. The clerk should make information regarding victim services and
other community belp agencies available to the public by displaying brechures on
the clerk’s counter or in a main hallway of the courthouse.

Language barriers. Petitioners should not be denied access to the process because
they speak another language or have a disability that could hinder their ability to
communicate with the judge. Clerks should prepare for the possibility of petitioners
with special needs.

After hours. Even when the clerk’s office is not open, petitioners should be able to
seck relief from domestic abuse, for specifics on this procedure see the following
section.

COMMENTARY

While signs may seem a simple step, the Task Force finds them an important first step in overall
accessibility of the pro se petition process.

The Task Force encourages clerks to act as purveyors of information for victims of domestic abuse
and to communicate the realization that the courts cannot end the abuse alone.

The Task Force believes that preparing for petitioners with special needs entails knowing how to
arrange for interpreters for both foreign language speakers and deaf or hard-of-hearing persons. The
Task Force also is encouraging efforts to have domestic abuse material translated into braille and other
languages. The Scott County Clerk of Court’s Office has completed a Spanish version of the petition and
is drafling a version in Vietnamese. (Copy is included in Appendix.) A protocol for using these foreign
language petitions should be developed with the chief judge of each judicial district.
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When petitioner comes in

i Handouts, Clerks should give pro se filers only the petition and affidavit, not an entire set of
forms. Providing the Motion to Dismiss, Request to Canczl, and Affidavit to Start Contempt
forms may confuse the pro s¢ litigant and even discourage follow through on the petition.

COMMENTARY

The Task Force recommends that the clerk provide a copy of the book, Hew to Protect Yourself
from Domestic Abuse, and any available information regarding local victim advocate services, with the
petition. These handouis can save a good deal of effort on the pan of the clerk and help inform the
petitioner about how the process works. Providing information about help in the community 15 also
consistent with the Task Force’s implementation plan to encourage a zero-tolerance for violence within
the family,

Z. Safety.
a. Ask. Clerks should inguire whetber the petitioner has any immediate safety con-
cems.
b. Think Clerks should consider privacy and safety issues in providing a place for the
pro se litigant to fill out the petition.
c. Guide throughout process. Clerks should assist pro se petitioners from the time the

papers are requested through the ex parte proceeding with the judge until the papers
are given to the sherff for service. A victim advocate or court attendant could also

accompany the petitioner at various stages of the process.
COMMENTARY

While the Task Force acknowledges that clerks are not able o promise perfect progection, an initial
question such as: “Has the batterer followed you to the courthouse?” may enabie the clerk to contact the
sheriff’s office to provide safety measures for both the petitioner and court personnel from viclence.

The Task Force recognizes that extra space is at a prefum in most clerks’ offices and county court-
houses. Nevertheless, the Task Force recommends that clerks acknowledge the dual concerns of pnivacy

and protection when directing the petitioner to a'spot to complete the forms.
Handling petition
1. Getting process started.

a. Victim advocates. If their community is served by a victim advocate program, clerks
should provide the petitioner with the program’s phone number and access to a tele-
phone in the clerk’s office to call an advocate for assistance in filling out the petition

or completing the hearing process. .
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Contacting judge. While the petitioner is completing the forms, the clerk should be
arranging for a district court judge to review the petition in an ex parte proceeding
with the pettioner. If po district court judge s present in the courthouse, the clerk
shouid call the district court adrministrator for help in locating one. The clerk should
then establish phone contact with the judge and inform him or ber that a petition is
being filed.

COMMENTARY

The Task Force believes that early involvement of victim advocates increases the chances that a
petitioner will knowledgeably proceed with the case. The presence of an advocate also can take pressure
off clerks and judges during the processing of domestic abuse petitions. However, presence of an advo-
cate is clearly not a condition precedent to continuing the pro se process.

2.

Assistance by clerks. Clerks can provide nonlegal assistance to pro se petitioners. For
example, if a petitioner is unable to fill out the form due to disability or illiteracy, the clerk
may transcribe the pleading in the petitioner’s own words. If language barriers exist, a clerk
should contact the district court administrator to arrange for an interpreter.

COMMENTARY

The Task Force recommends that clerks check with a district court judge to resolve any doubt about
the appropriateness of any assistance.

3.

No screening by clerks.

a.

Eligibility. Clerks should not prejudge whether a petitioner qualifies for domestic
abuse protection. Clerks should not screen petitions before presenting them to a
district court judge. A clerk may point out to a petitioner if the petition has not been
completely filled out; but the clerk should not refuse to forward the petition to a

Jjudge because portions are blank.

Finances. Clerks should inform petitioners of their right under lowa Code §236.3
(1993) to file an affidavit stating that they do not have sufficient funds to pay the
costs of filing and service. Clerks should not request any additional documentation
of petitioners’ finances. Clerks should not reject petitions for failure of a petitioner

to pay fees or fines from a prior filing,

Notarize. To the extent that clerks notarize other documents for litigants, they should nota-
rize pro se¢ petitions filed pursuant to Chapter 236,

File stamp. Clerks should file stamp a petition and create a case file before the petition is
presented to the district court judge.
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Ex parte proceedings

i Tisning. Clerks should promptly notify a judge that a petition is being filed so that he or she
may review it at the earliest opporiuniry. If no judge is available in the courthouse, no more
than four hours should elapse between the time that a petition is file stamped and when it 18
reviewed by a district court judge. Clerks may not hold the petition until the county’s nexi
cour: day.

Use of technology. Cleris should request that the chief judge in their judicial district eadorse
or develop a method for contacting district court judges when none ave available in the county.
One possibility is that a clerk could contact a judge by telephone, and the judge could decide
whether to travel to the county where the petition bas been filed or receive the petition viz
facsimile and then bold a telephonic conference with the petitioner. In such cases, faxed
orders which are verified by the clerk should be deemed the originals for all purposes.

3. Setting hearing. The clerk shall assist the judge in setting a specific hearing date at the ex
parte proceeding so that the judge (or clerk at the judge’s direction) may hand deliver notice

of that date to the petitioner.
COMMENTARY

The Task Force recognizes that almost no clerk’s offices currently have their own facsimile machine;
it is recommending that funding be made available for such technological updates. The use of fax ma-
chines would be limited to the judicial department’s internal cormrmunicaions.

Even under today’s restrainis, however, the Task Force mainiains the importance of tmely judicial
review of domestic abuse petitions. The Task Force also strongly recommends face-to-face cootact
between the judge and the petitioner. It may be beneficial to take notes, tape record or use a court reporter
if one is available.

The Task Force is recommending that the legislature expand jurisdiction under Chapter 236 so that
associate district court judges and law-trained magistrates could conduct the ex parte proceedings as a
matter of last resort, i.¢., in situations where no districi court judge is available, even by telephone or
facsimile. If enacted, this change would require clerks to operate under a three-tiered system, first ex-
hausting available technology to contact a district court judge. Associate district court judges will be the
second line of defense. Third,clerksmyha.vealaw-mimdma.gistratcrevicwt}mpeﬁtioniftimea.nd
distance precluded district and associate district court judges from conducting the ex parte proceeding.

The Task Force also suggests that both parties receive an attachment to the order listing the rights and
responsibilities of litigants, including the availability of subpoenas through the clerk’s office.

Processing orders

i. Documents to petitioner. After the judge has signed the order, the clerk should provide a
copy of the order, the petition, and the affidavit to the petitioner.
Documents to defendant. The clerk shall compile the following documentaiion o be served
on the defendant before the hearing: notice, petition, temporary protective order, and the
order setting hearing.
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3. Serving defendant. The clerk shall arrange for service of process by the sheriff

Law Enforcement Notification. Within six hours of filing the temporary protective order,
the clerk shall notify the shenff and the 24-hour dispaicher by writing, facsimile or other
electronic transmission which reproduces the notice. The dispatcher shall notify other ap-
propriate law enforcement agencies of the ternporary order.

COMMENTARY

The Task Foree realizes that procedures for providing the docwwentation o the sheriff’s office may
vary from county to county. Preferably, the clerk and sheriff will have established procedures for arrang-
ing service of process. In many cases, the sheniff’s office will prefer to find cut from the petitioner where
service can be made. The safety of the petitioner must be considered if directing her to the sheniff’s office.

The same notification requirements apply @ the one-vear orders.

’
{/
/r
|
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Z. Afier Wours Access to Temporary Protection Orders

The Task Force recognizes domestic abuse often occurs outside normal business hours and
that the need to seek relief from domestic abuse encompasses evening hours and weekends.
Towa law allows petitions under Chapter 236 to be presented and filed before a district judge or
designated district associate judge when the court is “unavailable from the close of business at
the day or week to the resumption of business at the beginning of the day or week.” Jowa Code

§236.6.

RECOMMENDATION

37. Each judicial district should establish a protocol to handle and process slter-bowr re-
guests to file domestic abuse petitions, in conjunction with a statewide protocol. The precedure
should be published and disseminated to the public, law enforcement, and affected commumity

groups. The following is a model developed by the Task Force:

MODEL PROTOCOL FOR FILING PETITIONS SEEKING IMMEDIATE
RELIEF WHILE COURTHOUSE 1§ CLOSED

@ The Iowa Domestic Abuse hotline would inform plaintiffs of the afier-hours petitioning process.
This number should be posied on the courthouse door, among other places.

o The clerk of court would have pro se petition forms available at the county sheriff’s office for
lawyer and public use during those tunes the courthouse is closed for business. In addition, plaintiffs
could obtzin formms at domestic abuse shelters. The sheriff performs numerous irnportant functions for the
courts, and would be the natural entity to assist in the after-hours petitioning process. The plaingff, the
plaintifi”s lawyes, or the trained vichm counselor on behalf of the plaintiff would initiate the after hours
petitioning process with the sheriff.

o The sheriff would access a procedure to contact a judge 10 consider the petition once a pro s¢
petition is presented for filing. The chief judge of each district should designate judges to consider after- !
hour petitions and establish a procedure for these judges to be available. The judge would consider the
petition, and the sheriff would assist in obtaining and serving any order signed by the judge, as well as
delivering all paper work to the clerk of court on the next business day.

@ For plaintiffs who want to reduce the likelihood that an investigation and mandatory arrest would
occur by this procedure, lawyers or Rule 120.1 victim counselors could be the agent for the shenff i

contacting the designated judges.
@ Each judicial district should register the protocol developed with the lowa Domestic Abuse Hotline,

o/o Children and Families of Towa, 1111 University Avenue, Des Moines, IA 50314, so that accurate
information can be relayed to callers.
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3. Mutuzl Protection Orders

The practice of issuing mutual protective orders following a hearing on a petition for
relief from domestic abuse can be justified as an attempt to keep the peace in a highly emotional
situation. It can help avoid problems that can result if the nonenjoined party invites contact with

the enjoined party following the issuance of a single protective

order. [t may also be an understandable judicial response in cases
Rﬁ _BS sffcmzng‘y FeCom- || where conflicting and corresponding evidence of violence makes
ed { it difficult to determine the primary aggressor. Notwithstanding,
it is strongly recommended that courts refrain from issuing mu-
tual protective orders. The practice raises serious concerns over
abuse of judicial authority, due process, enforcement and gender

bias.

A court’s authority to act in a particular case is generally
limuted to the scope of the pleadings, unless exercised with the
consent of the parties. The inherent powers of & court do not
encompass the issuance of an order without an underlying peti-

process, éhf@raeménﬁ md
gender !nas. o

tion or pleading to serve as a vehicle for that order™ Conse-

quently courts have held that there is no authority to issue 2 protective order against a party
when no separate petition for relief from domestic abuse is pending against that party.™

Due process concerns over mutual protective or-
ders arise from the lack of notice, lack of opportunity to
defend the lack of a judicial finding of the statutory grounds
predicate to the issuance of a protection order. The plain-
tiff in a domestic abuse case may leave the hearing con-
fined by a restraining order, issued with no opportunity to
properly defend or even consult with an attorney.

. Mutual protective orders create substantial and cx‘.ﬂmq{ t@ mnfm@ and S&‘Rga
sometimes dangerous problems for law enforcement. m m hil
Officers responding to a domestic abuse call are often ma W ms, while giv-
uncertain how to proceed when a mutual order is in place. || 1B& the batterer o false
A mutual order may give a misleading impression of the impression that the abuse
history of domestic abuse, and make it difficult for the || was excusable, or even
officer to determine who should be arrested.” It may provoked,
also jeopardize the safety of the officer and others. If'the
response of law enforcement is to arrest both parties, the
real victim is only further victimized.

Finally, mutual protective orders have been cited in gender bias reports as a sign of bias
in the courts’ response to domestic abuse.” Mutual orders falsely mislabel parties as abusers.
and may make the abuser less accountable for the abuse. Mislabeling the abuser has the ten-
dency to confuse and stigmatize victims, while giving the batterer a false impression that the

abuse was excusable, or even provoked.”
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RECOMMENDATION

Tt is essential that each party to a domestic abuse proceeding be judged on a separaie
petition. Many of the problems associated with single protective orders can be addressed by
clearly warning the parties in the protective order that, although only one party is enjoined, the
nonenjoined party may be subject to criminal prosecution for aiding and abetting in the event he
or she initiates comtact with the enjoined party. The protective order should also inform the
parties that it may be withdrawn only by the court upon proper application.

Enforcing protection or-
ders Is a serious problem
... particularly in cases

Couwrts should never enter mutual protection orders.

Due process dictates that protection orders only be en- || which have been initiated

tered upon appropriate proof. Ifthe opposing party files a sepa-
rate petition and meets the burden of proof only then would that

party be entitled to a protection order.

by a pro se plaintiff.

4. Entry and Enforcement of Protection Urders

Law enforcement agencies and clerks of court told the Task Force that enforcing protec-
tion orders is complicated by the proliferation and overlapping of various civil and crimunal

orders.™

The Task Force also learned that a number of issues affect the role of the judge in Chap-
ter 236 protection order cases. One of the major areas of concern for the judiciary has to do with
entry of the temporary protection order and the order's resuitant impact on the defendant's rights.

The Temporary Order and the Defendant’s Rights. Some judges expressed to the
Task Force that they did not like depriving a defendant of his home, children, and car by way of
the ex parte temporary protection order. These judges acknowledge that Chapter 236 requires
a hearing on a final order to be held no later than 15 days following the filing of the petition, and
as soon as five days. §236.4(1), as amended, S.F. 342, sec. 3, 75th General Assembly (1993).
Nonetheless, the judges still felt that these safeguards were not sufficient to obwiate the per-
ceived, if not real, deprivation of due process via the temporary order.

The Task Force notes that a number of cases from other jurisdictions have considered the
issue of whether the defendant is denied due process of law by entry of an ex parte temporary
protection order under the state's domestic abuse law. These cases held, among other things,
that the entry of an ex parte temporary protection order did not violate the defendant’s due
process right.™ The statues in these cases, while not identical to fowa's Chapter 236, provide
many of the same procedures and safeguards afforded by Iowa's domestic abuse law: a limit on
the length of time the temporary order can be in effect and the time within which a postdeprivation
hearing must be heid; a showing that there is a present threat of danger to the plaintiff; and the
filing of a verified petition. These courts conclude that the respective state's domestic abuse
laws, similar to Iowa's, provided sufficient procedural protection to the defendant and therefore,
an ex parte temporary order affecting the defendant's right of access to his children, home, or
car, did not infringe the defendant's constitutional right to due process.
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Entering the Temporary Protection Order. It was the consensus of the Task Force,
as well as the testimony of a judge witness, that whenever feasible, the judge and plaintiff should
have face-to-face contact when the petition and application for temporary order are presented. ®
This provides the judge an opportunity to assess the credibility of the plaintiff, to ask questions
of the plaintiff, to inform the plaintiff of the pro se procedures, and to assure that the Chapter 236
process is being used as it is intended and not abused. Similarly, upon urging by members of the
judiciary, the Task Force also supports the recording of testimony when a judge is considering a

petition and decides to sign or not sign the temporary order.®

The Task Force learned that some attorneys perceive that some judges appear to "rubber
stamp" the temporary orders. The requirements for a temporary order contained in Chapter 236
are specific (§236.4) and should not be taken lightly. The judge has a duty to review the petition
carefully, to assure that all of the elements for entry of an order are present, and to sign the order
only after being satisfied that the plaintiff has met the requirements of §236.3 and is legally

entitled to the order.

System Abuses. The Task Force concluded that the pro se availability of protection
orders made the court system "user friendly," and therefore much more accessible to victims of
domestic violence. Between 1991 and 1993, there was nearly a 500 percent increase in the
number of requests for protection orders statewide. Overall, the Task Force believes this in-
creased access is illustrative of the court's responsiveness to domestic violence.

Concerns about the increased access, however, were voiced. Foremost among those
concerns was the strain that the additional case load, precipitated by the pro se process, has
placed on an already overburdened and under-funded judiciary and court administration staff
The Task Force heard this message repeated by the clerks of court, judges, and survivors. Chief
Justice McGiverin, in his State of the Jowa Judiciary Message given January 12, 1994, while
discussing domestic abuse cases, summed up the concern bluntly: "Domestic filings are increas-

ing more rapidly than any other "*

Another concern raised by witnesses and Task Force members was whether any portion
of the increased filings represents an abuse of the judicial process; that is, whether some persons
seek a Chapter 236 protection order for reasons other than legal protection from future violence.
The Task Force identified four specific issues in this area.

First, the Task Force saw evidence that some attorneys bypass the Chapter 598 (dissolu-
tion of marriage) process for getting an injunction or a temporary custody order by sending their
clients to get Chapter 236 protection orders pro se. The Chapter 236 order can provide much of
the same relief as is provided in a divorce proceeding: temporary custody, visitation, temporary
support, and counseling of the parties. Iowa Code §236.5. Some Task Force members felt that,
instead of abuse, this practice may simply be good advocacy under current law. A Chapter 236
order can be obtained more easily, because the burden of proof under §236.4 is lighter than in
§598.33, and because a temporary order addressing custody, visitation, and support can be

obtained in an ex parte proceeding.

61



The fact that so many temporary protection orders are eventually dismissed (up to 65
percent in some counties) caused concern about & second way in which abuse of the system is
possibly occurring. Since the plaintiff conirols the Chapter 263 litigation, the plaintiff can ask
the court to dismiss the temporary or one-year order at any time. The practice of some judges is
to dismiss simply on this request. Other judges speak with the plaintiff before dismissing, to
inquire whether the request for dismissal is the result of threats or coercion by the defendant or
others. Some believe that the plaintiffs who dismiss (or who do not appear for hearing, resulting

in dismissal) are abusing the easy availability of temporary orders.

Task Force members or witnesses expressed a third way in which there was & possible
abuse of the pro se/ex parte nature of temporary protection orders. Some sentiment was voiced
that judges err on the side of granting the ex parte temporary order in close cases, even though
the plaintiff has not met the requisite burden of proof. Judges fear that if they deny an order, the
plaintiff may oe subject to worse abuse or death.® On the other hand, if an order in a close case
is granted inappropriately, the defendant may be denied his constitutional due process right to 2

hearing before deprivation of property and hiberty interests.

A study commissioned by the United States Department of Justice addressed the difi-
culty judges face at the ex parte stage. The study found, based on a survey of judges in different
jurisdictions, that judges were divided in their practice of whether they spoke with the plaintiffin
person before ruling on the requested relief. A requirement that the judge speak with the plain-
tiff often resulted in delays of half a day before a case was heard in chambers. On the other hand,
judges who spoke with plaintiffs personally felt that there were compelling reasons to do so: {0
determine what dangers exist and what provisions in the order were necessary tc address them;
to inform the plaintiff of the importance of appearing at the hearing; to assess the plaintiff's
credibility and thereby safeguard the due process rights of the defendant; and to assess the nature
of visible injuries and make notations about them on the petition.®

A fourth concern was raised about legislative changes which have made orders easier to
obtain. Some felt that the courts were being used to achieve a "social agenda or purpose.” If
judges are too friendly to pro se plaintiffs, the reasoning goes, the plaintiffs may feel that the
court system is "on their side." Conversely, defendants may feel that the system is biased against
them. In another context, when judges participate in community-based domestic violence coa-
litions to improve the court system's handling of domestic abuse cases," there may be an appear-
ance that judges are poised to predetermine domestic abuse cases in the plaintiffs' favor. Instead
of viewing these circumstances as the judiciary's having adopted a social agenda, some Task
Force members firmly believe that these measures are necessary to correct a prior bias in the
court system against addressing domestic abuse. In support of this view, members cite the
Equality in the Court's Task Force report. That report, among other things, identified domestic

abuse as an area in which significant bias existed.*

Registration of Foreign Orders. The Task Force learned that sometimes plaintiffs have diffi-
culty with police or shenff departments enforcing the terms of their protection orders which
were filed either in another county or another state. Although the protection order may be duly
and legally entered, law enforcement personnel hesitate to enforce the order for fear it is only

effective in the county or state in which the court entered it.
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The problem of enforcing protection orders between counties is a curious anomaly, Law
enforcement personnel enforce other court orders between counties, such as execution of liens,
garnishment of wages, and execution of warrants. The Task Force believes that training of law
enforcement personnel should stress that a domestic abuse protection order properly signed and
filed anywhere in [owa is effective anywhere in Iowa, not solely the county captioned at the top
of the order. In addition, the Task Force supports the idea of & central state registry for the
registration of all Chapter 236 protection orders. Protection orders entered under Chapter 236
would be logged into the registry within 24 hours of filing, and the information contained in the
registry would be available at all times to the court and law enforcement agencies.”’

The judiciary, law enforcement, and survivors frequently confront this problem in fowa
border communities, where the victim has obtained a protection in another state but tives, works,
or otherwise is present in lowa. It is understandable why a police or sheriff department would be
reluctant to enforce the terms of an order filed and entered in, for example, Illinois. A solution
to this problem is to establish a registry in Iowa for the entry of certified protection orders from
other states, along the lines of the registry described above for Iowa orders.*® No sound policy
reason exists for protecting the survivor only in the state in which she obtained the order. Future
violence ought to be constrained in any state in which the victim is located.

RECOMMENDATIONS

39,
statewide for ali criminal no-contact orders and civil protective orders issued under JTowa Code

The chief judges from each judicial district should jointiy approve form orders to be used

Chapters 236 and 598.

40.
cies to receive accurate and timely information concerning criminal no-contact orders and civil

Uniformity would alleviate the current difficulty faced by law enforcement offcers in interpret-
ing orders in various forms and styles, many of which do not indicate an exact expiration date or
specify what restrictions on contact have been ordered by the court. A similar provision is

included in Model Code §302.

The General Assembly should establish a statewide system to allow law enforcement agen-

protective orders issued in other counties.

41.

The person protected by such an order should not be endangered simply because the risk of
violence crosses county lines. See Model Code §315.

The General Assembly should pass legislation that would allow for the registration and

enforcement of foreign orders for protection.
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This new provision would allow a certified copy of a protective order issued in another
state 10 be fled with any clerk of court in fowa. Such an order would have the same effect and
must be enforced in the same manner as a protective order issued by an lowa court. Clerks also
would be required to certify and forward copies of orders issued in lowa at the request of the
court of another state or the request of a person who is affecied by or has a legitimate interest in
the protective order. See Model Code 314.

5. Criminalizing Contemypt of Protection Urders

A national study concluded that the most serious limitation of civil protection Orgers is
widespread lack of enforcement.* Arguably, public interest intensifies at the violation stage of a
protection order proceeding because the authority of the court is at stake, in addition to the

interests of the private plaintiff.

Enforcing protection orders is a serious problem identified in our study, particularly in
cases which have been initiated by a pro se plaintiff. An allegation that a civil protection order
has been violated and the contempt action which follows presents a particularly problematic

stage of the pro se case.
The Task Force learned about many problems which currently exist:

a. Many plaintiffs do not know that it is their obligation to “prosecute” the con-
tempt action; in part, the confusion exists because law enforcement may have
taken the defendant into custody, and the plaintiff assumes that the prosecutor
will be the county attorney; however, the Task Force also learned that many
times piaintiffs are not given notice of subsequently scheduled hearings.®

b.. Indigent defendants are entitled to court appointed counsel in contempt proceed-
ings, whereas the pro se plaintiff is not. Most plaintiffs cannot get a lawyer.
While using legal service, legal aid, and volunteer lawyers for this purpose 15 a
high priority with the Legal Services Corporation of Iowa and The lowa State
Bar Association Volunteer Lawyer Project, the Task Force believes that such

programs can not supply enough lawyers.

c. Pro se plaintiffs have a very difficult time proving the contempt by the required
standard -- beyond a reasonable doubt. When the defendant is represented and
the plaintiff is not, evidence in the case may well be unbalanced.

d. Judges who preside over contempt proceedings where the plaintiff'is unrepresented
are placed in a difficult role. If the judge continues the hearing, for example, to
subpoena the police officer who took the alleged order violator into custody, the
judge may appear to take sides. Even though judges may have the obligation to
decide equity matters on a fully developed record, an appearance of partiality
may result if they ask plaintiffs questions.
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Double jeopardy problems may arise if the basis for the coniempt action is alse a

€.
criminal offense, and pro se plaintiffs will not know to alert the county attorney
of such issues.

£ The 1993 amendment of Chapter 2367 to allow for county attorneys to assist pro

se plaintiffs has not solved the problem, primarily because of significant conflicts
of interest or poiential conflicts that are present.*

The Task Force identified 2 number of measures which

Judges who preside over

would address this problem:

:'. eontem}pﬁ @E' _@c:e_e?ing-s @court-based programs to provide attorneys for indigent
where the }P?E@mi#-ff 8|1 plaintiffs, similar to court-funded criminal defense attorneys
- umrepresented are placed

@ statutory authonity for the court to order successfis! plain-
tiffs the cost of enforcing orders through an award of reasonable

L

attorney fees. See recommendations in this section of the Re-
port.

@ criminalize violations of civil and criminal domestic abuse case protection orders by making
them a simple misdemeanor, in addition to contempt under the court’s inherent authority.

~ While the Task Force was unable to reach unanimous agreement on any one of the pos-
sible measures, our discussions primarily centered on criminalizing violations.® The Task Force
came close to recomemending that legislative action be taken to make violations a simple misde-
ineanor, but significant concerns made us unable to reach a unanimous decision. Instead, our
decision was to outline the benefits and disadvantages of this option.

- Benefits of criminalizing order violations. Removes judge from having to act as pros-
ecutor; greater opportunity for an experienced prosecutor; police may be more active in re-
sponse, investigation, and testifying; provides an advocate for the plaintifffvictim; prosecutor
will be able to spot and deal with double jeopardy concemns; criminal history will reflect prior
incidents of violating orders; maintains option for court to treat as contempt even if prosecutor
declines prosecution; eliminates conflict of interest for county attorneys to be involved in both
(underlying) criminal offense and civil order contempt.

Disadvantages to criminalizing order violations. New rights attach to the offense
that do not attach to violations of civil or ¢riminal case orders presently {ury trial, discovery;
stricter evidence rules); prolongs the proceedings from current 10-15 day time period; prosecu-
tors may treat order violation cases as “de miminus” violations if no assault or injury occurred;
cost goes up (court-appointed counsel, judge/bailiff time); prosecutors must proceed with a case
they didn’t initiate; reduces amount of jail time that can be imposed {from current six months to
30 days); victim/plaintiff loses control over the case (can’t force prosecutor to go forward and

can’t dismiss); higher profile case for victim,
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The Task Force notes that 35 states criminalize order violations.™ The Mocel Code
§202 makes order violations a misdemeanor, but only for certain terms of protection orders ~ no
contact, no assaults or threats, no firearms, and exclusion from the residence. Violations of
terms which deal with property and monetary support are not criminalized. The Model Code
drafters noted that there were problems with enforcement of penalties for violations of restrain-
ing orders in those states that only authorize enforcement of the orders through the court’s

contempt power.

RECOMMENDATION

43.  The lowa State Bar Association, the Supreme Court, and the General Assembly should
consider and adopt whatever solutions will best strengthen the court’s ability te enforee its pro-
tective orders, including, but not limited to: increase private/public sector volunteer lawyer connple-
ments to pro se cases; create a simple misdemeanor offense for violations of Chapter 236 orders,
which would be in addition to the inherent contempt power of the court; create stzatutory author-
ity to award successful plaintiffs’ attorneys fees in contempt actions; and increase court-ordered

and publicly paid attorneys for plaintiffs in contempt actions.

6. The Rele of the Private Bar and Publicly Funded Atftorneys

The Pro Se Process

Prior to 1991, a survivor of domestic abuse had a common law right to seek a protection
order pro se. But effective July 1, 1991, the Iowa General Assembly codified this right in Towa
Code §236.3A. Three legislative measures took effect. First, the legislature charged the Jowa
Attorney General’s office with preparing standardized forms for pro se applicants and judges.
Second, the legislation specifically provided that pro se litigants could file for a protection order
without prepaying filing fees and service costs. Third, the legisiation directed the clerks of court

to distribute the pro se forms.

The General Assembly, cognizant of the increase and growing lethality of domestic abuse
in lowa — 23 women in Iowa died at the hands of their current or former partner between 1989
and 1991 — sought to open the courthouse doors wider to survivors seeking judicial protection
from further domestic violence. These steps to enhance the availability of protection orders
appear to have had their intended effect. -In 1991, only 470 Chapter 236 petitions were filed. In
1992, survivors filed 1,678 petitions. In 1993, 2,677 petitions were filed, representing nearly a
500 percent increase over 1991. Current record keeping methods do not allow a breakdown of
how many of these petitions were filed pro se or how many were filed seeking to proceed
without prepayment of fees and costs. The state court administrator’s office, however, esti-
mates that over 90 percent of the 1993 filings fell into both of those categories.

Clearly, the pro se availability of protection orders removes 2 justice sys-
¢em barrier for survivors of domestic abuse — the inability to obtain court-

ordered protection due to lack of funds.
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Clearly, the pro se availability of protection orders removes a justice system barrier for
survivors of domestic violence -- the inability to obtain court-ordered protection due to lack of
funds to pay the filing and service fees and to pay for an attorney. Commendably, it was the
testimony of witnesses and the experience of some Task Force members that obtaining an order
deferning payment of fees and costs did not impose another barrier to accessing the courts, and

that by and large, judges granted the request to defer payment.

Pro Se Domestic Abuse Project

The Pro Se Domestic Abuse Assistance Project eased the Judicial Department's transi-
tion into the expected increase of pro se Chapter 236 cases.® Between July I, 1992 and June 30,

1994, the Project:

°published a guide called "How to Protect Yourself from Domestic Abuse without z
Lawyer,” writien so non-lawyers could proceed in domestic abuse cases; distributed 10,600
copies throughout clerks of court and shelter programs; published Spanish language version in
July 1994; revised English language edition due in August 1994.

¢presented ten seminars over two years for over 180 lay domestic violence victim advo-
cates on Chapter 236 and how to assist pro se plaintiffs under Iowa Supreme Court Rule 120.1.

ecoordinated two day-long judicial education seminars {criminal and civil} on the role of
the court in domestic abuse cases.

published a benchbook for judges on civil and criminal domestic abuse cases, including
forms, checklists, and up-to-date legal research.

eworked with pilot volunteer lawyer projects which act as a complement to pro se litiga-
tion in Dubuque (in coordination with Legal Services Corporation of Iowa) and in Des Moines,

Muscatine, Davenport, and Cedar Rapids.

¢presented seminars to statewide conferences for clerks of court and magistrates on
how to process domestic abuse cases and wrote a chapter for newly revised clerks manual on

domestic abuse.
Attorney Representation in Chapter 236 Cases

Pro se, by definition, means by one self. Although the legislature amended Chapter 236
to allow plaintiffs to proceed without an attorney, the Task Force learned that many times a
plaintiff simply cannot obtain the full benefits intended by Chapter 236 without an attorney. The
Task Force also gleaned, that unfortunately, the availability of attorneys to represent plaintiffs at
final hearings or in contempt actions is insufficient to meet the need.

Some women who flee domestic abuse situations leave behind their sole source of finan-
cial support. Indeed, controlling the victim’s access to money is a common form of domestic
abuse. Ifthe victim’s spouse or partner is the principal wage eamer in the family, then he is much
more likely to have the means with which to retain an attorney than the victim, Moreover, the
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abusing partner is entitied to court appointed counsel in contempt cases, Without their partner’s
income, these women bave no way 0 obtain basic necessities for themsslves or their children
such as food, shelter, and health care, much less pay for an sriormey. Sometimes the survivor wil
be able to stay with family or friends while other times she must seek help at a domestic abuse
shelter. It is these victims — without financial resources — who are often most in need of an

attorney.

The potential for a custody fight over children, abuse of the children in addition o the
plaintiff, legal representation of the defendant, language, literacy, or disability challenges are all
sicuations in which the plaintff is in greater need of an attorney than, for example, the non-
disabled, well-educated plaintiff without children who has had prior court experience. More-
over, domestic abuse is inherently dangerous and this factor alone can intimidate some plaintifis
to the point where they feel powerless to proceed without the assistance of an aiiomey.

A well-recognized rational study commissioned by the U.S. Deparument of Justice coni-
cluded that legal representation is critical in order for victims to obtain: maximurm legal protec-
tion from domestic abuse.”” The majority of judges surveyed reported that even with a simplified
petitioning procedure and energetic lay assistance to victims, those victims who are not repre-
sented by counsel are less likely to get protection orders -- and, if an order is issued, it is less
fikely to contain all appropriate provisions regarding exclusion from the residence, temporary
custody of children, child support, and protective limitations on visitation rights.”

The report cited the climate of emotional crisis and fear which usually precipitates the
seeking of a protection order, and the laypersons’s lack of knowledge of the law and process as
reasons why siilled legal assistance may be crucial in obtaining court-ordered protection.” The
Task Force learned that the situation in Iowa is really no different from that described in the
national study. The Task Force made four specific findings in this area. First, the creation of the
pro se legislation has primarily facilitated the granting of the ex parte temporary protection order
(which is in effect for a maximum of 15 days), but not the final protection order (which can be in
effect for up to one year). Second, some plaintiffs proceed to contested final hearings pro se at
great personal risk. Third, some attorneys who represent victims in final hearings may benefit
from specific training on the special challenges of advocating for victims, the dynamics of abuse,
and the connection between child and mother abuse. Fourth, there are not enough attorneys
available to represent plaintiffs who need representation at the final hearing.

L e e . . . . pro se legisiation has primarily facili-
- legal representation tated the granting of the ex parte tempe-
B m::tamﬂ in order for rary protection order (which is in effect for

victims to obtain maxi- 2 maximum of 15 days), but not the final

mom legal p;mtecfm@m protection order (which can be in effect for
from domestic abuse. up to oue year)
—]
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On January 1, 1994, Supreme Court Ruie 120.1 took effect. That rule provides:

'ﬁn all pmceedmgs under Chmpt@f 356 of the Code, & vietim: @@UHSBIGE; a8
defined in §236A(R)(b) of the Code, who is affiliated with & mmemmb@f dom@sm
icm woience pmgmm 0? ﬁhe Eowa Cmﬂm«m agmmst D@m@gs’m@ V’@H@ﬁnce, maﬂ'

When &hey assist victims of domutxc violence as specxﬁed in this mﬁ@,
domestic violence victim counselors are not engaged in the unanthorized
 practice of law. -

Some might be tempted to think that the creation of this rule palliates against the need
for attorney representation at the final hearing. After all, the rule allows properly qualified
advocates to sit with the plaintiff at counsel table or in chambers, to consult with her, even to
address the court; in essence, to provide her an important measure of support through a chal-
lenging, often times frightening process. Yet, as the rule makes clear, the advocate “does not
practice law.” And that is exactly what some victims are in need of° 2 trained professional to

provide legal representation.
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The Task Force learned that cogent faciors sometinmes mitigate fu favor of
the [@I@m@aﬁf having legal representation at the final hearing. As the Task Force
lesrmed, most plaintifls face at least oue or more of these challenges as ﬂm@y proceed

to the sl hearing, oy ne of whick may detcr some plaintiffs, successful a¢ ob-
_ .mﬁng the tmp@wry order, from seeldng the final order or from trmg wnﬁz

: mmemp:t amgxm, 'E‘Eu; Task F@m@ has uwtﬁﬁﬂe@i ﬁfm@sr@ ﬁcﬁ@m m

@’E’mwce of "”-‘:pﬁaymmﬁ or menm,ﬁ @ﬁmfmluﬁy |

o hepimnﬁ
wamEs t@ ﬁﬁ@ ff’m‘ @anw;ﬂ‘w 5 :

W‘Anhcupamm ﬁﬁwﬁ: the d@f@m@?mﬁ will b@ mpmwﬁ@d by an a&t@mey

" ‘?‘The Eeveﬁ of‘ woﬁmc@ pmspamﬁmg IIER@ fi Emg @ﬁ” the. action (&g if the plaintiff

n@E@m@? sﬁne will typically bave
i king an order

The Task Force acknowledges that the pro se provisions enacted at §236.3A have helped
more plaintiffs access the judicial system for protection from domestic violence.'® Yet, opening
the courthouse doors wider to survivors of domestic violence to file 2 petition is not the only —-
indeed, not even the primary -- purpose of Chapter 236. The goal of Towa’s domestic abuse law
is to provide persons assaulted by a current or past pariner legal protection from future acts of

violence.

A step towards achieving this goa! is enhancing the availability of attorneys for plaintiffs
needing an attorney at the final hearing or in a contempi proceeding. The reality of the situation,
however, is that the entire legal community will never be able to meet the entire need. The legal
community, nonetheless, should strive to allocate its limited resources to meet this need as effec-
tively and efficiently as possible. The Task Force applauds the efforts undertaken to date by the
various facets of Iowa’s legal community as described below.

The Private Bar

Yet, opening the courthouse doors wider to smrvivers
of domestic viclence to file 2 pen‘émm is not the only — Rased on its work, the
indeed, not even the primary — purpese of Chapter Task Force surmises that

236. The goal of lowa's domestic abuse law Is {0 pro- much of the private bar is fa-
miliar with Chapter 236 and

vide persons assaulted by a wmnf{ or past partcer that many judges and family _
legal protection from future acts of vielence. law attorneys have had ex-
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penience with it. The Task Force recognizes the contributions that members of the bar have
made to represent victims of domestic abuse. Entities such as the Iowa Coalition against Do-
mestic Violence and the Legal Services Corporation of Iowa, as well as local domestic violence
projects, annually recognize private attorneys who devote time and talent to the legal needs of

SUrVIVOrS.

The Task Force learned that The Towa State Bar Association has held discussions, upon
the invitation of Chief Justice McGivern, to address the Equality in the Courts Task Force rec-
ommendations regarding domestic abuse.'®' In response to this letter, President Keith McKinley
called a meeting on September 15, 1993, attended by Supreme Court administrative staff, mem-
bers of The Iowa State Bar Association, the Legal Services Corporation of Towa Volunteer
Lawyers Project, the Attorney General’s office, the Jowa County Attorney’s Association, the
Towa State Bar Association Young Lawyers Division Domestic Abuse Committee, and the Pro

Se Domestic Abuse Assistance Project.

Subsequent to this meeting, The Iowa State Bar Association Volunteer Lawyers Project,
in conjunction with the Legal Services Corporation of Iowa, held a series of Judicial district
planning sessions to address, in part, ways in which to marshal increased attorney representation
for domestic abuse victims. These planning sessions were organized by Roger Stetson, Chair of
The Iowa State Bar Association Volunteer Lawyers Project, the chief judges of the eight judicial
districts, and the Legal Services Corporation of Iowa. A common theme was heard throughout
those meetings held so far: there is a need for greater participation in Towa’s volunteer lawyers
projects to help domestic abuse clients as well as other
low income clients,

.« - . there is 2 need for
The Young Lawyers Division of the Iowa State || greater participation in
Bar Association has a Domestic Abuse Committee, cur- || Jowa's “volunteer | awyers
rently chaired by Susan Dulek and Shellie Knipfer, staff projects to h e}ip domestic
attorneys with the Legal Services Corporation of Iowa. b lient i
Among other things, the committee developed a “Do- abuse ¢ Eiem S as v’re as
mestic Abuse Guide,” specific to each of the eight judi- other fow income clients. |
ctal districts, for survivors. The free guide contains the l
addresses and telephone numbers of the shelters and
domestic violence projects, courthouses and department of human services for each county in

the judicial district. The guide is available in the courthouses and has recently been translated
into Spanish. Members of the committee have also been speakers on domestic abuse at The

Iowa State Bar Association’s annual traveling seminars.

The Iowa State Bar Association Family Law Section is currently rewnting the heavily
used, two volume Family Law Manual. An entire section will cover Chapter 236 proceedings
and will provide forms for pursuing initial actions and contempt. The manual is expected to be

printed this fall.
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Legal Services Corporation of lowa and Legal Aid Societies

The Legal Services Corporation of Towa {L.SCI), through its ten regional offices, is the
primary provider of free, civil legal assistance to low income [owans. L.SCI serves 98 of Iowa’s
99 counties. The Polk County Legal Aid Society serves Polk County. The Story County Legal
Aid Society and Muscatine County Legal Aid office provide service in their respective counties,
in addition to LSCL

LSCT was established in 1977, largely through the efforts of the private bar, the judiciary,
and Towa’s two law schools. Since its founding, LSCI has been active in the provision of civil
legal assistance to low income Iowans seeking relief from domestic abuse. Its involvement has

taken many forms.

LSCT attorneys frequently represent domestic abuse clients seeking protection orders in
district and appellate courts. LSCI has sued a city police department for failure to protect a class
of domestic abuse victims as required by Chapter 236.'% LSCI attorneys respond to requests
from legislators seeking information and input on pending domestic abuse legislation, and re-
quests from private attorneys with questions about the Chapter 236 process. LSCI attorneys
and paralegals across the state regularly provide community legal education events to survivors
and domestic violence project staff about Chapter 236 and issues specific to domestic abuse.
1.SCI publishes and distributes four family law booklets including one devoted exclusively to
domestic abuse, which staff attorneys updated in May, 1994. The LSCI newsletter for clients,
the Bqual Justice Journal, with more than 8,000 subscribers, has contained two articles within
the past year on the pro se process. LSCI staff have performed legal training for city and county
law enforcement agencies throughout Towa and for domestic violence project and shelter stali.
1.SCI staff have also served on boards of directors for domestic violence programs and local

domestic abuse coalitions.

LSCI attomeys have represented domestic abuse survivors in two recent appellate cases.
In Smith v. Smith, 513 N.W.2d 728 (Iowa 1994}, the lowa Supreme Court reversed and re-
manded a Chapter 236 case in which the lower court had dismissed a pro se application for
temporary and permanent protection for failure to plead a claim of domestic abuse properly. In
reversing the case, the Court wrote: “An inartfulty drawn petition hastily dismissed - as this one

was -- could leave the petitioner without any protection from potential violence and resulting
»im

injury or possibly death.

in another notice pleading case, Knight v. Knight, an LSCI aticrney is representing a pro
se petitioner who obtained a final protection order based on an incident of violence not pleaded
in her petition. The respondent appealed, arguing that the petitioner may not be granted a
orotection order based on an act of violence not included in her pro se petition. Briefs have been
submitted and the case is pending before the lowa Supreme Court.

"4 imartfully drawn petition hastily dismissed — as this one was — could leave
the petitioner without any protection from potential viclence and resulting in-

jury or possibly death.™
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In lowa, there is one attorney for every 457 people.'™ For poor Iowans, there is one
advocate (attorney or paralegal) per 9,678 persons.'® In Iowa, there are fewer than 60 Legal
Services or Legal Aid lawyers to serve 307,384 persons living at or below the federal poverty
level. By necessity thern, limited LSCI resources (and those of other legal aid providers) must be
allocated to the most pressing civil legal needs of fowa’s poor. Unfortunately, there is no Gideon
deciston (the right to an attomey in criminal cases) for poor people with civil legal problems no
matter how desperate -- an eviction,  utility disconnection, domestic abuse - the persor's situ-
ation may be. For this reasor, legal services providers must make difficult priority determina-
tions every day about every case in order to spread their limited resources in the most efficient
and effective manner. Neither LSCI nor any other provider of civil legal assistance to low
income Iowans can accept every domestic abuse client in need of legal representation.

LSCI, in accord with federal regulations, has engaged in a priority setting process to
determine how best to use its scarce resources.'® This process is overseen by the organization's
Board of Directors which consists of representatives of the legal and low income communities.
LSCI priorities and case acceptance criteria provide that domestic violence cases constitute a
pressing legal need. Usually, but not always, LSCI will provide attorney representation to plain-
tiffs in domestic abuse cases. The advent of the pro se process has allowed Legal Services’
offices to shift their service delivery system to accommodate and complement the process. Spe-
cifically, it is LSCI’s experience that most plaintiffs are able to obtain the ex parte temporary
protection order without the assistance of an attorney. This leaves the Legal Services attorney
additional time to concentrate on the final hearing or other cases. :

A number of factors will influence the decision of a Legal Services office to provide an
attorney to a survivor in a domestic abuse case. The success of the pro se process in the client’s
particular geographical area impacts significantly on whether the office will provide the client an
attorney. As the Task Force has come to learn, operation of the pro se process varies widely
across the state. In some areas, for exampie the fifth judicial district, the pro se process is
institutionalized to the point where it generally works as contemplated by the General Assembly.
In other parts of the state, successful use of the pro se procedures may be affected by the clerk’s
office, law enforcement response, availability of judges, or lack of victim advocates. These local
considerations, as well as other local factors (e.g. number of staff vacancies, special funding) are
taken into account by the LSCI regional office in determining whether attomney representation
can be provided to the plaintiff and, if so, in what form.

LSCI closed 1,577 domestic abuse cases in 1992, Despite the fact that LSCI's resources
did not increase during this period, the number of closures increased by almost 10 percent in
1993, when LSCI closed 1,694 cases involving domestic violence. Through July 31, 1994,
LSCT has closed 869 domestic abuse cases. Of the 1993 number, 69 percent were closed by one
of LSCT's ten regional offices and the remaining 31 percent were closed by LSCI's Volunteer
Lawyers Project. Those cases closed by the Volunteer Lawyers Project tended to involve vio-
lence in the more distance past, as compared to cases closed by LSCI staff where the existence
or threat of abuse is more recent. Of all family law cases closed by LSCI ir 1993, 33 percent

involved domestic abuse.
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The survivor of domestic violence seeking help at a local Legal Services office is not
always seelcng legal representstion. The survivor may need and wans cowrt-ordered legal pro-
tection as well as housing, food, financial assistance, counseling, and medical care for herself and
her children. On the other hand, she may simple want to know how to get her child to school
now that she is in shelter, or how she can receive her ADC (now known as FIP) and food stamps
while in shelter without her abuser kmowing where she is, or whether she must give her husband
visitation with the children while she is hiding from him. Although Legal Services attorneys
routinely inform domestic abuse survivors about their legal rights under Chapter 236, the client
does not always choose to obtain a protection order. Despite the fact that Chapter 236 is the
exclusive legal remedy for 2 person seeking a protection order from future violence, it is not
always the exclusive remedy that a survivor of domestic abuse seeks.

Volunteer Lawyers Projects

The principal way in which the private bar has responded te the need for attorneys to
represent survivors of domestic abuse (and Iowa’s poor in general) is through volunteer lawyers
projects. lowa is fortunate 10 have volunteer lawyers projects which facilitate the private bar’s
pro bono response to the civil legal needs of lowa’s low income citizens.

Volunteer lawyers projects are administered by the Legal Services Corporation of lowa,
The Iowa State Bar Association (ISBA), the Scott County Bar Association, and the Polk County
Bar Association. The Legal Services Corporation of lowa organized the first volunteer lawyers
project in Iowa in 1982, followed shortly thereafter by similar projects in Scott County and Polk

County.

The Legal Services Corporation of lowa Volunteer Lawyers Project provides a wide
range of opportunities for volunteer attorneys to meet their pro bono obligation. Foremost
among those opportunities is placement of low income clients with attorneys who will assist
with the client’s civil legal problem. The attorney does not charge for her or his services. The
client may be responsible for costs associated with the representation which are not waived or
taxed to the opposing party. These may include filing, service, copying, or telephone charges.
The client’s case is screened by the local legal services regional office. The office assures that
the client meets financial and other eligibility criteria and prepares a referral to the volunteer
lawyers project. The project staff then seek to place the case with an attorney who has agreed to

accept cases.

The Legal Services Volunteer Lawyers Project currently has 1,250 members, approxi-
mately 719 of whom will accept family law cases. The most common area of representation for
the family law volunteer attorney is to assist the domestic abuse plaintiff in obtaining a divorce.
Because of the exigencies of a domestic abuse situation, a Legal Services attorney will often
assist the client in obtaining a protection order, with the case then being referred to a volunteer
lawyer to file a dissolution action. Occasionally, the Legal Services office is able to "lateral” the
domestic abuse case to a volunteer lawyer. A lateral is a direct referral to a private attomey who
agrees to represent the client at the final domestic abuse hearing without having the case referred
first to the Volunteer Lawyers' Project. The majority of domestic abuse plaintiffs accepted by a
Legal Services office, however, will be represented by a staff attorney in that office.
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For the past two years, the Legal Services Corporation of lowa Volunteer Lawyers Project
has sponsored a continuing legal education event devoted to domestic abuse issues. The May,
1993 event, held in three locations across lowa, dealt entirely with issues pertinent to domestic
violence such as the effect of domestic abuse on custady determinations, civil and criminal con-
tempt, and how to present a Chapter 236 case at final hearing. In June, 1994, the Legal Services
Corporation of lowa sponsored two continuing legal education events related to family law
issues, including domestic abuse. Surveys sent to members of the Volunteer Lawyers Project
indicated a desire for training in these areas. These events not only provide private bar members
with substantive knowledge and continuing legal education hours, but they also serve to increase
participation in the Volunteer Lawyers Project and ultimately, representation of victims of do-
mestic abuse. The experience of Legal Services' Volunteer Lawyers Project and that of the Polk
County Bar Association reveal that more private attorneys are willing to accept domestic abuse
cases tirough a volunteer lawyers project provided they receive adequate training in the area.

Created in 1989, the ISBA Volunteer Lawyers Project recruits attorneys to volunteer for
specific areas of need, matched with the attorney's interest and skill. The project's primary
mission, aside from recruitment, is to provide technical and program assistance to agencies that
provide case intaike and lawyer referral services for low income Iowans. The ISBA Volunteer
Lawyers Project also works cooperatively with civil legal service providers, the court, and the
bar to develop and implement special projects designed to utilize volunteer resources efficiently.

One such special project is the Pro Se Domestic Abuse Project. This pilot program is
cosponsored by the Polk County Bar Association and the Pro Se Domestic Abuse Assistance
Project. The Polk County Bar Association screens requests for volunteer lawyers in domestic
abuse cases. Low income Polk County clients who appear unable to obtain the final protection
order on their own or who need an attorney in a contempt case, are referred to the pilot program
for placement with a volunteer lawyer. The project has been successful in placing clients with
attorneys willing to accept such cases at the contempt hearing stage.

The Scott County Bar Association and the Polk County Bar Association run their own
volunteer lawyers projects. Each of these projects recruits, refers, and places cases with volun-

teer attorneys in their respective counties.

As one might assume, the low income clients seeking assistance through a volunteer
lawyers project outnumbers the volunteer lawyers available to provide assistance, particularly in
the family law and domestic abuse area. The availability of more volunteer attorneys would go

far to increasing victims’ access to Chapter 236 protection.
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RECOMMENDATIONS FOR THE PRIVATE BAR AND PUBLICLY FUNDED ATTORNEYS

The efforts of many segments of the organized bar reveal a commitment by Iowa attorneys to
respond to plaintiffs seeking protection from domestic viclence. There remains, however, 2 real need
for lawyers to represent the survivor who, for whatever reason, cannot proceed to the final hearing pro
se or whose protection order has been violated. This need can be initiated in part by increased partici-
pation in Iowa’s Volunteer Lawyer Projects, and also by an increase in funding to provide attorneys in
these cases. The Task Force has also concluded that the bench and bar would benefit from greater
training and education. Finally, some legislative changes would permit greater use of Chapter 236 as
well as enhanced protection to survivors and their children. Below are the recommendations made by

the Task Force.

43. Organizations such as The lowa State Bar Association, its Young Lawyers Division, and
the Legal Services Corporation of lowa should be encouraged te continue providing continuing

legal education programs on domestic violence.

The topic of “domestic violence” is not a single-faceted issue. As the Task Force has discerned
over the past ten months, domestic abuse involves a number of legal issues, all of which would
be appropriate topics for continuing legal education. Some of these subjects include the impact
of domestic abuse on custody determinations; use of a domestic violence advocate as an expert;
interspousal torts for domestic abuse; municipal liabiiity in domestic violence cases; the appro-
priateness of mediation in domestic abuse cases; and the impact of domestic violence in a failure
to protect children case. Increased training of the bar will hopefully enhance the attorneys'’
understanding of the unique aspects of domestic violence and will enhance the desire and ability

of the bar to undertake these cases.

The General Assembly can provide for a surcharge on all marriage licenses fo be used to

44.

provide representation to victims of domestic abuse seeking a protection order or in a contempt

case.
Tt became obvious to the Task Force that greater resources for survivors of domestic abuse
includes funding. While the Task Force wholeheartedly endorses its prior recommendations for
increasing representation of victims, it also views funding as an important part of the plan to
address domestic abuse.

45. State, county, and local bar associations should continue to encourage their mem-

bers to join a volunteer lawyers project and to accept domestic abuse cases.

Fewer than half of the licensed lawyers in lowa are signed up to participate in a volunteer
lawyers project. The Iowa State Bar Association, as well asits Young Lawyers Division,

should continue to encourage their members to join.
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7. Attorney Fees

While Task Force members firmly believe that pro se access to civil protection orders
should be maintained and strengthened in Jowa, it also became clear that attorneys should be
encouraged to become more involved in this litigation. The Task Force commends efforts by the
Iowa State Bar Association Volunteer Lawyers Project
and Legal Services Corporation which seek to increase ‘
volunteer lawyer participation. . .. volunteer lawyers will ||

. never come forward in ||

. However, it is al§o cIear- that volunteer lawy'ers sufficient numbers to pro-
will never come forward in sufficient numbers to provide i .

vide the necessary

the necessary complement to pro se representation. As
an incentive to more attorney participation, therefore, we || Complement to pro se rep-

recommend that Chapter 236 be amended to authorize || resentatiom,

the court to award attorney’s fees to the plaintiff as part ,
of the relief awarded in a one-year protection order. If lowa law were changed to authorize

attorney’s fees for successful plaintiffs, it would join a majority of states which have addressed
this question,'%?

Of those state laws which authorize the award of attorney fees, the larger number of
states authorizes the court to order only the successful plaintiff to recover such fees 1% Al-
though it considered and rejected a recommendation that both parties be eligible to recover
attorney fees,'”® the Task Force believes that Iowa law
‘should be changed to allow only successful plaintiffs such
an award. The Task Force believes the following reasons

fKowa law should be

for this unilateral recovery should dispe] any perceptions changed to allow only suc-
of unfairness. cessful plaintiffs such an
award.

Public policy. The purposes of chapter 236 is
similar to other statutes which authorize only the recov-
ery of attorney fees to successful plaintiffs, not defendants. Two Iowa examples are the fowa
landlord tenant act,'® and civil rights act.'" Analogous Federal statutes include civil rights
actions under 42 U.S.C. §1988, the equal access to justice act,"'? the equal pay act,'” the Ameri-
cans with Disabilities Act,"* and the age discrimination in employment act.!'’ By awarding
successful plaintiffs their attorneys fees, society encourages plaintiffs to bring suit to eradicate a
social ill. Similarly, prospective defendants are deterred from the prohibited activity by knowing

that attormeys fees can be awarded,
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Incentive for citorneys lo represent victims. Tune and time again, the Tasl Force con-
sidered ways in which pro se plaintiffs could be assisted through the legal morass of a Chapter
236 action. Such guidance was seen as necessary to the plaintiffs as well as to the judicial system.
Throughout the report we suggest ways in which clerks of court, judges, court attendants and
victim advocates can help. The potential for awarding plaintiffs’ attorney fees will encourage
private bar involvement and shrink the number of cases for which volunteer lawyers will be

sought.

Safeguards againsi misuse of Chapter 236. The Task Force heard anecdotal evidence
that the expedited process of Chapter 236 encourages meritless petitions. Extending the court’s
authority to award attorney fees to plaintiffs, not defendants, adds two safeguards against this
potential abuse of the system. First, the incentive for attorneys to represent plaintiffs means that
more attorneys will be in a position to counsel clients about the appropriateness of a Chapter 236
action compared to other options. Attorneys would presumsably file only those actions which
were based in law and fact. Second, by only authorizing, not requiring,''® the court to award
plaintiffs’ attorney fees, judges can hear a defendant’s claim that a chapter 236 action was im-

properly filed and deny the requested award.

Restitution. Some states which authorize an award of plaintiffs’ attorney fees do so on
an apparent restitution theory."” The plaintiff'is entitied to recover losses incurred as a result of
abuse, including attorney fees necessary to obtain court-ordered relief from abuse. While the
Towa law does not currently allow recovery of such losses {including property damage, medical
costs, lost wages, etc.), attorneys fees would be an improvement and would benefit the indi-

vidual as well as the judicial system.

Even the playing field The Task Force discussed that allowing only plaintiffs, not de-
fendants, to recover attorney fees would be perceived zs unfair. On the contrary, the Task Force
believes that an award for plaintiffs only is necessary to right a “topsy-turvy” system that pres-
ently exists. The faise symmetry of allowing either party to recover would add to current ineg-

uities.

An award for a plaintiff, not a defendant, would correct an economic imbalance in onfy
those cases where the plaintiff has no funds to hire an attorney and the defendant does. Over 90
percent of Towa domestic abuse plaintiffs file Affidavits of Lack of Fuads at the time they file
their pro se petitions, requesting to proceed without prepayment of filing fees.""® The plaintiff’s
economic position which this reflects is consistent with what is known about domestic abuse:
the abusive partner often controls the couple’s or family’s money.!"” The court is not required to
order an indigent defendant to pay attomneys fees, nor would it be likely to do so. Likewise, an
attorney would not be likely to take a case, expecting fees to be paid, if recovery were unlikely

because the defendant was indigent.

Allowing defendants to collect attorney fees from unsuccessful plaintiffs would deter
plaintiffs from filing for protection orders and could otherwise cause unjust results. If defen-
dants could recover attorneys fees, plaintiffs would have to weigh whether they should take that
risk before filing. A significant number of plaintiffs with worthy claims would Likely decide not to
take that risk and forego action. Likewise, defendants could employ an attorney to defend
against a pro se plaintiff (who was unable to find an attorney) and succeed in the defense, not
necessarily because the plaintifi’s claim was lacking in merit, but only because of the imbalance

in the presentation of each side’s evidence.
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8. Expanding Jurisdiction 10 Sign Temporary Protection Orders

Section 236.4 provides that a plaintiff may obtain a temporary protection order ex parte.
The order is effective for five to 15 days, after which a hearing must be held to determine if the
plaintiff is entitled to 2 one year protection order. fowa Code §236.4(1) The intent of the
legisiature appears to have been to provide immediate legal relief to survivors of domestic vio-
lence. The effectiveness of this provision, however, and thus the legislative intent, is thwarted
where the plaintiff is unable {0 obtain the temporary order due to the lack of availability of a

judge.

— . —1 The Task Force learned that many plaintiffs, especially in
‘many plaintifls, espe-|| the rural areas of Iowa, are unable o obtain the temporary pro-
[RST TR s BISR tection order as expeditiously as those living in the more popu-

cially in mmﬁamsoﬁ i Atti laintiffs have been deterred from filing th
Towa, are unable to obtai ous areas. At times, plaintiffs ive been deterred from filing the
e e BO Fary o iidasgian || PrOSe petition because clerk staffindicate to the prospective plain-
o eﬁempomwépmﬁ@non tiff that a judge will not be at the courthouse “until next week,”
order as. xpeditiously as|| or “until the next motion day.” A number of counties in the state

have a judge available as little s bi-weekly. Although Iowa main-
tains courthouses in all 99 counties, the judiciary is becoming
more and more urban-based. For example, the Fifth Judicial Dis-
trict has 16 counties and 22 district court Jjudges; 15 of the 22
reside in Des Moines. The Second Judicial District has 22 coun-
ties staffed by 17 district court judges; 14 of those judges reside
in just five counties. Appropriation cuts have left fewer travel
funds for “circuit riding.” As a consequence, many rural counties
have a court service day only once every two weeks. For these
survivors of domestic violence, the doors to the courthouse are
effectively shut “until the next court service day.”

those living in the more
 populous areas. .. clerk
-spective plaintiff that a

The Task Force considered at length how to increase
the opportunity for rural plaintiffs to gain access to tempo-
rary protection orders where that is impeded by the absence
of a judge, while at the same time not creating a burden to
the judiciary. Some of the recommendations in other parts
of this report will enhance that access. The Task Force feels,
however, that 3 resource of last resort to obtain a temporary
protection order should be district associate judges and if
none are available, law-trained magistrates.

T gl —”
By amending this part of
TIowa’s domestic abuse law
to allow district associate
judges to sign temporary
protection orders at all
times when z district court
judge is not available, the
rural domestic violence

District associate judges aiready have the author-

ity to accept filings of domestic abuse petitions and to
sign temporary protection orders when the clerk of court’s
office is closed. Iowa Code §236.6. The chief judge of
the judicial district must formally designate the district
associate judges to exercise this power. lowa Code
§236.6(1). This practice has been in effect in the third
and fifth judicial district for some time.'® The pool of avail-
able judges to sign temporary orders for plaintiffs after
79

victim will have a greater
oppertunity to obtain the
legal protection which the
survivor in the more popu-
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readily able to gain.




hours or at other times when the courthouse is closed has increased by seven judges in the third
and eight judges in the fifth judicial district. By amending this part of lowa’s domestic abuse law
to allow diserict associate judges to sign temporary protection orders at all imes when a district
court judge is not available, the rural domestic violence viciim will have a greater opportunity o
obtain the legal protection. which the survivor in the more populous counties is more readily able

io gain.

Often times, a law-trained magistrate will be available in a county which does not have a
resident district court or district associate judge. The Task Force is sensitive to the fact that
lowa’s magistrates currently have jurisdiction over a broad range of civil and criminal areas,
including some involving domestic violence.'?! Their jurisdiction has expanded regularly over
the past several years.'” One magistrate testifying before the Taslk Force stated:

We have got io realize thai the magistrate level of the system is not a dimp-
ing ground for everything that the rest of this system isn't able to handle,

time-wise or otherwise. The ramifications, [ think, of adding this sort of
Jjurisdiction to the magisiraie level of the court
system would be devastating.'?

TheTask Force recom-

After much consideration, the Task Force con- ik .
cluded that if magistrates are only authorized to sign tem- || mends adherence to strict
porary protection orders when neither a district courtjudge  {} idelines for expanding
nor district associate judge is available to consider the Tl e o Ty sap
petition in person, by telephone, or by fax machine, within
four hours of presentation of the petition, then the work
load on magistrates will not increase appreciably.

The Task Force recommends adherence to strict || orders. .
guidelines for expanding the jurisdiction of district asso- |
ciate judges and law-trained magistrates to sign tempo-
rary protection orders. The Task Force also contemplates
that the four hour limit for processing domestic abuse petitions will be heeded regardless of
whether a district court judge, district associate judge, or law-trained magistrate signs the tem-
porary order. While the Task Force advocates face-to-face contact between the judge and the
plaintiff, this priority should yield to the higher priority of completing the filing of the petition
and signing of the temporary order within four hours of beginning the process.

In all instances when a district court judge is available in the courthouse, it is that judge who
should enter the temporary order. Sometimes a judge may be on the

bench or in chambers with parties to anoiher case. Such a situation

In all instances when a
district court judge is
available in the court-
house, it is that judge who
should enter the tempeo-
rary order.

does not automatically call for the plaintff to seek out a district asso-
ciate judge or law-trained magistrate. The Task Force believes it is
reasonable to have the prospective plaintiff wait up to two hours for
a district court judge to sign the temporary order before approaching
a district associate judge or law-trained magistrate.
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If a district court judge is only available by telephone or fax machine, the Task Force
believes that judge should be called on to sign the temporary protection order. The Task Force
wishes to stress that district associate judges and law-trained magistrates are only to sign tempo-
rary orders when personal, telephone, or fax contact cannot be made with a district court judge.

Where a district court judge is not available by any means, then the clerk of court may
arrange for a district associate judge to sign the temporary protection order. The same criteria
discussed above apply to district associate judges: if a district associate Judge is present in the
courthouse but on the bench or with parties, then the plaintiff is expected to wait up to two hours
for the judge to sign the order. When a district associate judge is not avaiiable in person, the
plaintiff may seek signing of the temporary protection order by telephone or fax machine,

When there is no reasonable way in which to contact a district court judge or a district
associate judge, then, and only then, should a law-traineu magistrate have authority to sign a
Chapter 236 temporary protection order. The law-trained magistrate should only have the au-
thority to sign temporary orders in person, not via telephone or fax machine.

The Task Force recommends that Chapter 236 be amended to allow the chief Judge of
the judicial districts to enter an order designating the district associate judges to sign temporary
protection orders when a district court judge is not available. In order for law-trained magis-
trates to sign temporary protection orders, the chiefjudge must first certify that no district judge

or district associate judge is available.

RECOMMENDATIONS

46. The General Assembly should amend Jowa Code Chapter 236 to allow chief judges to
designate district associate judges and law-trained magistrates to sign temporary protection or-
ders only when a district court judge is unavailable in person, by telephone, or by fax machine.

The amendment would provide that a district associate judge may sign the order if the district
court judge is not available, and only when neither of them are available, would the Jaw-trained
magistrate be authorized to sign a temporary protection order. The chief judge must specifically
certify the unavailability of a judge before a law-trained magistrate could sign a temporary order.

47. Upon emactment of this provision, the chief judge of each judicial district can establish a
procedure with the court administrator and the clerks of court in the judicial district to obtain
certification firom the chief judge for a law-trained magistrate to sign a temporary order.

A specific process must be set up to assure that abuses of the expanded jurisdiction do not occur.
The procedure should be tailored to the individual needs and characteristics of each judicial

district.

48.  Judges are encouraged to have face-to-face contact with plaintiffs seeking a temporary
pretection order, but this priority shall give way to the goal of processing petitions for relief from
demestic abuse within four hours of presentation.
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For survivors of domestic abuse seeking legal protection from further violence, time is of the
essence. The Task Force recognizes the demands which all cases place on the judiciary and
court personnel. Domestic violence cases, however, must be accorded some degree of prefer-

ence if the purpose of Chapter 236 is to be achieved.

49, District associate judges and law-trained magistrates are to be used as a rescurce of last
resort for survivers of domestic abuse seeking a temporary protection order

411 reasonable, timely, and technological means should be used o obtain the signature of &
district court judge.

The General Assembly should amend sections 236.5 and 236.8 of the Jowa Code to allow
ttorneys fees, in the discretion of the trial court. The Task Force
specifically recommends that the legisiation net alow prevailing defendants to recover attorney
fees and prefers that no change be made to the current iaw rather than impose upeon the alleged
victim the chilling prospect of paying defendant’s attorney fees if guilt is not established. Such a
policy also would encourage defendants to fight the accusations in court rather than plead guilty

S0,
successful piaintiffs to recover a

or plea bargain.
9. Confidentiality

When the General Assembly originally passed Iowa’s domestic abuse taw in 1979, law-
makers included a confidentiality provision directing the clerk of court to seal the file “when it is
compilete and afier the time for appeal has expired.” Iowa Code §236.10 More than a decade
has passed since then, and domestic violence is no longer the kind of crime that society considers
a private vice. Both clerks of courts and judges told the Task Force that the confidentiality

provision is confusing and unnecessary.

While sealing a file may have once seemed 10 benefit the family, the Task Force believes
that openness better reflects the need to treat domestic abuse as a public offense and hoid batter-
ers accountable for their actions. The only exception would be when the victim of the violence

requests that the file be sealed.

RECOMMENDATION

51. The General Assembly should revise fowa Code §236.10 to provide that domestic abuse
files be sealed only upon application of the petitioner.

10.  Expanding Protection to Victims of Dating Viclence and Juveniles

The Task Force recognizes that victims who are dating or have dated their batterers and
juveniles in adult relationships need protection comparable to that accorded other victims of
domestic violence. While cognizant of the danger of diluting resources strained by the existing
demand, the Task Force, nevertheless, concludes that it is unrealistic to believe that domestic

violence does not threaten teenagers.
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In fact, it was the beating death of 17-year-old Thea Duffek that sparked legislative
measures to combat domestic abuse, though she would not have been eligible for protection
under the law as it exists. Another shocking example of deadly violence inflicted upon a teen-
ager is the recent suffocation of Julie Wacht, 16 years old, allegedly at the hands of her live-in:
boyfriend in Des Moines. With these young victims in mind, the Task Force makes the following
recommendations to expand Iowa legal remedies against dating and domestic violence among

juveniles.

RECOMMENDATIONS

S2. A separate chapter should be added to the Iowa Code to address the alarming incidence of
dating viclence.

The practical problems of defining dating pale compared to the numbers of young victims who
need protection. A separate chapter would enable lawrnakers to focus directly on this problem
and tailor protections to the needs of these victims. While the need for protective orders may be
identical to victims who are married to or live with their batterer, property and custody issues

will generaily not be involved.

53. The definition of domestic abuse at the lowa Code §236.2(2) shouid be expanded ¢¢ en-
compass juveniles under 18 who zre married, living together, or have children in commonn.

A Clerk of court alerted the Task Force to confusion among judges in her county regarding the
availability of Chapter 236 protection to juveniles. The Task Force believes that this provision
should be revised to explicitly include juveniles, consistent with the trend in the law to treat

juveniles who participate in adult activities as adults.

34.  In cases where the petitioner is a juvenile not emancipated through marriage, a provision
should be added to Chapter 236 allowing parent, guardisn or other representative to file 2 peti-
tion on behalf of & child against a family or household member who commits am act of domestic

violence,

This provision could be patterned after Model Code §301.

C. Mediastion

State courts nationwide are increasingly moving to adopt alternative dispute resolution methods
in all litigation, but especially in domestic relations cases. Mediation proponents urge its adoption for
two primary reasons: first, cases referred to mediation take less valuable court time; second, mediation
potentially allows for more amicable future relations between divorcing spouses, because it reduces the

animosity inherent in litigation.

... it was the beating death of 17-year-old Thea Duffek that sparked legisla-
tive measures (¢ combat domestic abuse, thongh she would not have been
eligible for protection under the law as it exists.
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The Task Force acknowledges the increasing popularity of mediation and other forms of alterna-
tive dispute resolution (AIDR), and welcomes the opportunity to provide scme background and perspec-
tive about their suitability in domestic relations cases where abuse is present. For the reasons set out
below, the Task Force recommends that, as the Jowa Supreme Court inevitably follows the lead of other
states in considering or adopting ADR in dissolution of marriage cases, that it proceeds with extreme
caution in cases where domestic abuse is present. For any ADR system which is adopted, all dissolution
cases shouid be subject to appropriate screening mechanisms o identify cases where abuse has oc-
curred. ‘When abuse is identified, these cases either should be diverted altogether from any ADR, or
should be subject to special procedures to ensure safety of the parties and confidence that the mediation
process itself is not tainted by the abusive behavior. The Task Force strongly recommends against any
use of mediation in Chapter 236 procesdings, just as the legislature has prohibited mediation in criminal

domestic sbuse proceedings.'™

Background. The goal of mediation is to provide

a safe, non-adversarial environment for parties 10 resolve
S S d Ay rio o)l their differences. For mediation to achieve this goal, the
_ mmjﬂs &gms_t Yy use ?fme“ parties must be able to negotiate in a safe, voluntary, and
diation in Chapter 236 pro- competent manner. Relationships in which domestic vio-
. ceedings, justas thelegisla~ || lence is present are marked with an imbalance of power
“ture has prohibited media- and control. Research has shown that even in relation-

" tiom in criminal demestic ships with minimal physical violence, the batterer main-
: || tains control with subtle techniques of dialogue and intimu-

dation.'® These intricate dynamics of ongoing abuse are
dificult, if not impossible, to overcome in mediation.'* One
example of this power imbalance is that, in mediation, abusers seem dominant, charming, and agreeable
compared to the abused party.'” While some argue that mediation can create a safe space for domestic
abuse victims to consider their alternatives, it is highly unlikely to succeed because of the victim’s fear of
reprisal from the batterer.'* Some research indicates that many women will even forfeit their legal rights

in order to protect themselves from further abuse.'”

Most importantly, perhaps, mediation in cases where domestic violence has occurred can risk
the physical safety of the parties and the mediator. Studies have shown the fallacy of the common
perception that separation of the parties will reduce or eliminate domestic violence. In fact, violence is
often at its worst ai the point of separation, and contact after separation are among the most likely times
for a worman {o be murdered'® Rather than providing a non-adversarial solution to violence, mediation

can create the contact and opportunity for further violence.

Court Use of Mediation. Recognizing the perils of using mediation in dissolution cases where
abuse is present, professional mediators and state courts have both considered how to treat these cases

as they increase their use of mediation in family matters.

In its report entitled “Mediation in Cases of Domestic Abuse: Helpful Option or Unacceptabie
Risk?"'® the Maine Court Mediation Service convened a team to address the use of mediation in both
protection-from-abuse cases and domestic relations matters where abuse has been a factor.



Protection-from-abuse Cases. Project members were unable to reach consensus about the
usefulness and risk of mediation with respect to protection from abuse order. Half of the members
opposed the use of mediation because of safety concerns and the public policy considerations that
underlie protection from abuse statutes. An equal number felt that in certain instances and under care-
fully controlled circumstances supported by well-designed screening protocols, mediation could indeed
be safe, appropriate, and helpful " All argued however, that when mediation is used in protection-from-
abuse cases, it be conducted only after a judicial determination that abuse has occurred.

The report describes both points of view about protection from zbuse order cases and details
alternative models to enhance the protection-from-abuse process, from both perspectives.

Domestic Relations Case. The Maine Court Mediation Project reached a greater consensus
regarding the use of mediation in domestic relations matters when abuse had been a factor,

[We] recognize ihe great harm caused by domestic abuse and its potential for
lethality. Highlighting, first and foremost, the need ' for safety and protection [we] strongly
recommend the required use of screening protocols, a specialized application of media-
lion techniques to cases that involve domestic abuse, structured frairing and cross-
training in mediation and domestic abuse for court personnel, mediators, and domestic
abuse prevention workers.

- Professional mediation organizations have similarly raised concerns about the suitability of me-
diation in cases where domestic abuse is a factor. The Toronto Forum on Woman Abuse and Mediation,
held in June 1993, brought together four professional organizations to discuss mediation and to devise
practice standards, policies and protocols for the safe, fair and specialized practice of mediation in cases
involving abuse against women. Central to their report'® is the affirmation of a rebuttable presumption
against the use of mediation in cases of domestic abuse. Participants also agreed that there must be
viable, accessible, affordable aiternatives to mediation in any community offering mediation so that
resource-poor battered women are not forced into mediation to achieve a custody award, alimony or a
property settlement. The mediation associations which participated in the forum are each taking action

on the document produced at the conference.

The Drake Law School Dispute Resolution Resource Center/T raining Center for Public Service
Attorneys contacted the Task Force and advised how it could serve the Judicial Department and the bar
as an information resource on mediation, particularly as it relates to family issues and domestic abuse
matters. Drake's correspondence and attachments indicate a general awareness of the process dangers
involved in mediating cases where violence has occurred and possible safeguards. The Center follows
an approach taken by the Academy of Family Mediators, which has carefully considered the special
challenge of mediating cases where domestic abuse is current. For example, the letter agrees that highly
specialized training on the dynamics of abuse, the pitfalls for mediators, and safety planning should be
required, as should intensive, on-going screening of cases to determine appropnateness for mediation '>
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RECOMMENDATIONS

The Task Force recognizes that ADR will become a more viable means for disposing of lowa
litigation. As discussions take place in Iowa to implement these methods, we strongly urge that domes-
tic abuse experts and mediators commiited 1o accountability to victims of domestic violence be con-
sulted in the process, and that the vast body of literature and research’” be used to guide the develop-

ment of ADR.

55 Mediation should not be used in Iowa Cede Chapter 236 cases. Courts should consider
the following factors before ordering mediation in 2 domestic relations/dissolution of marriage

case:

1) assessment of the parties in order to measure the risk of violence, inciuding the risk
to children and the mediators;

2} the voluntariness and the competence of the parties to engage in mediation;
3) the extent of the power imbalance in the relationship.

Mlediators should be trained regarding the dynamics of domestic relationships and the
issues involved in mediating them.

Other means of dispute resolution such as negotiation, facilitated settlement conferences, arbi-
tration and adjudication should be considered and may be more appropriate in cases where there

is domestic abuse.

"Testimony of Police Officer Curtis Ruby, January 12, 1994, at 94-95,

owa Code §236.12.

TTestimony of Connie Bencke, December 15, 1993, at 84-85.

‘Id. at 87.

STowa Code §236.12 (1993),

$Testimony of Connie Bencke, December 15. 1993, at 86.

’According to Gene Shepard, Director, lowa Law Enforcement Academy.

*The lowa Law Enforcement Academy is but one of the facilities or organizations which conducts basic and in-
service training programs for lowa law enforcement agencies.

Nowa Code §308.11(1). :

“Towa Code §80B.11(2).
1Soon to be increased to a 12-week course. Phone conversation with Gene Shepard, Director, Law Enforcement

Academy, May 10, 1994. Mr. Shepard remarked that the increase is necessary because of the many topics which must be

covered.
1I[gwa code §30B.11(3). Other than this rule setting, the ILEA only “coordinates” in-service training for the

other training schools and various law enforcement agencies.
3This training effort was made possible by a federally sponsored grant from the lowa Governors Alliance on

Substance Abuse.
14Such a program was set up in Story and Boone County with a high degree of success. When an officer makes

a2 domestic abuse arrest, he or she calls advocates and provides them the name of the vicum, the perpetrator, their kocation
and other information related to safety. The victim's advocates then go io the victim's location to meet with her or, at least,

provide information.
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“Such as the Duluth Domestic Abuse Iniervention Program; Domestic Assault: One Law Enforcement Re-

sponse. and the police chiefs of Washington, D.C.
"*The Violence against Women Act, pending in Congress at the time of this report, would appropriate funds for

this purposs.

"Task Force survey of victim advocates.

"Testimony of Connie Bencke, December 15, 1993, at 91.

PId. at 91-92.

*County attorney testimony, January 12, 1994, at 67-68.

*This information was from the survey responses provided to the county attorneys.

*Testirnony of Connie Bencke, December 15, 1993, at 94.

P8ce, for example, United States Atiorney General’s Task Force on Family Violence, Final Report, 1984 at 28:
National Council of Juvenile and Family Court Judges' Family Violence Project, Family Violence: Improving Court
Practice, (1990) at 37,

**Victim advocate survey is included in Appendix.

¥ Anecdotal evidence supplied by Trsk Force member Linda McGuire.

**Mandatory Penalties, Victim Cooperation and Judicial Processing of Domestic Abuse Cases,” unpublished
paper by Professor Chiis Carlson, Cornell College, and Attorney Frank Nidey, a copy is contained in the Appendix.

“Kurz, D. (1992). Battering and the Criminal Justice System: A Feminist View. In E.S. Buzawa and C.G.
Buzawa (eds.) Domestic Violence: The Changing Criminal Justice Response, 21-38.

#See Casey G. Gwinn and Anne O'Dell, Stopping the Violence: The Role of the Police Officer and the Prosecu-
tor, 20 W.St.U.L Rev. 297, 309 (1993) (describing a San Diego prosecutor-police program that has improved conviction
rates in domestic abuse assault prosecutions with or without the victim as a witness). A copy is contained in the Appen-
dix. One of the techniques suggested in Gwinn/O'Dell article is to use prior statements of victim/witnesses at trial. Two
recent Iowa cases have been seen as limiting the use of these prior statements. State v. Turecek 456 N.W. 2d 219, 224.25
(Iowa 1990); Staie v. Tracey, 482 N.'W. 2d 675 (Towa 1992). Turecek and Tracey only prohibit prosecutors from using
otherwise inadmissible evidence to discredit an uncooperative or recanting witness's testimony. In other words, prosecu-
tors may not call witnesses who they know will testify at variance with a prior statement, and then impeach them with
prior statements which would have no basis for admission except under lowa Rule of Evidence 613 (Prior Statements of
Witnesses). Presumably, even afier these two cases, prosecutors may still use prior statements of witnesses if they are
admissible under one of the exceptions to the hearsay rule, such as excited utterance, statements raade describing a then-
current mental, emotional, or physical condition, or statements made for medical diagnosis or treatment.

' “8ee testimony of Roxann Ryan, Deputy Attormey General, at pages 13 ff.

¥Such standards are recommended by the National District Attorneys Association, National Prosecution Stan-
dards, Standard 6.1 (1977); and by the National Counci! of Juvenile and Family Court Judges, Family Violence: Improv-
ing Court Practice, 37 (1990). Similarly, the lowa County Attorneys Association/Prosecuting Attorneys Training Counci)
publication, Prosecution of Domestic Abuse in fowa, chapter 3, suggests a list of elements of a model prosecution policy
and sample standards for prosecution.

*!This recommendation is consistent with similar recommendations made by the Iowa Supreme Court Task Force
on Equality in the Courts, Final Report, at 162.

ZSee Iowa Code §708.2A (1993).
PFor example, Iowa Code § 692.) 5 requires that clerks of court send copies of dispositions of criminal charges to

charging agencies and the Department of Public Safety; unfortunately, the demands on clerks often preciude compliance.

“lowa Code § 708.2A(6) (1993).

¥See State v. Tenney, 493 N.W. 2d 824 (1992)(§ 708.2A(6) requires the sentencing court in a domestic abuse
assault case to order all defendants to participate in a batterers’ education program.

*Testimony of Dale Chell, March 9, 1994, at 17.

A copy of the survey instrument is contained in the Appendix.

*Citations in this summary will be to the survey of clerks or to the transcript (Tt.) of testimony from clerks of
court received on March 8. 1994,

*Tr. 23-24

“Tr, 10, 26

“Tr. 29
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T 23
ST 49
“Tr. 56
STy, 24
®Tr 23
YTr. 58-59
®¥Tr. 13, 22
#Tr. 22
Ty 59
ST G
Fr 9

BTy 41
*Tr. 37-38
$Ty, 38-39, 42
*Tr. 10-11.
1T 34,
Ty, 33.
¥Tr. 36.
“Tr. 53,
SITT. 19.
“Tr. 10.
STr 1.
“Tr. 6, 42.
&Tr, 63.
Tr, 42.
TTx. 42.
STy 11.
T, 12.
Tr. 42,
Tt 59-60.
Tt 15,

" obey v. Morton, 278 Cal. Rptr. 530, 532 (Cal. App. 4 Dist. 1991).

1See Fitzgerald v. Fiizgerald, 406 N.W.2d 52, 54 (Minn. App. 1987).
"peter Finn and Sarah Colson, "Civil Protection Orders: Legislation, Current Court Practice and Enforcement™

U.S. Department of Justice, Office of Justice Programs, National Institute of Justice. (1990), p.47.

sFinal Report of the Equality in the Courts Task Force, State of lowa”, p.157." Kuehl, Sheila J., Achieving
Equal Justice for Victims of Domestic Violence: The Report of the Judicial Council Advisory Comumitiee on Gender Bias
in the Courts on Domestic Violence. Sacramento: 1990. “Report of the New York Task Force on Women in the Courts,”
Fordham Urban Law Journal, Vol. XV, No.1., 1986-1987; Minnesota Supreme Court Task Force for Gender Fairness in
the Courts,” William Miichell Law Review, Vol 15, No. 4, 1989; and Schafran, Lynn H., “Documenting Gender Bias in

the Courts; The Task Force Approach,” Judicature, Vol. 70, No.5, Feb-Mar 1987,
<Family Violence: Improving Court Practice, Recommendations from The National Council of Juvenle and

Family Court Judges™ p.25.
"Testimony of Deputy Sheriff Gary Verwers, Jan. 12, 1994, at 91

Marlene Nelson, March 8, 1994, at 16,
Blaze] v. Bradley, 698 F.Supp. 756 (W.D. Wis. 1988); State ex rel. Williams v. Marsh, 626 S.W.2d 223 (Mo. en

banc 1982); Schramek v. Bohren, 429 N.W.2d 501 (Wis. App. 1988); Sanders v. Shephard, 541 N.E.2d 1150 (T1. App. Ct.
1989). See also Deacon v. Landers, 587 N.E.2d 395 (Qhio Ct. App. 1990}
wTestimony of the Honorable Michael J. Streit. Judge. Fifth Judicial District of Iowa, March 8, 1994, pp. 165-67.

B1d
2The State of the lowa Judiciary Message by the Honorable Arthur A McGiverin, Chief Justice of the Supreme

Court of lowa. delivered before a joint convention of the 75th General Assembly, January 12, 1994, p. 5.

-92: Testimony of Scott County Clerk of Court
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“That fear was expressed recently by lowa Supreme Court Justice Louis Lavorato in a Chapter 236 case: "An
inartfully drawn petition hastily dismissed — as this one was — could leave the petitioner without any protection from
potental violence and resulting injury or possibly death.” Smith v. Smith, 513 N.W.2d 728 (iowa 1994},

®Finn, P. and Colson, S., "Civil Protection Orders: Legislation, Current Court Practice, and Enforcement,” U.S,
Department of Justice, Office of Justice Programs, National Institute of Justice, March, 1990, pp. 27, 28.

*See Part I1I, The Leadership Role of the Court in Ending Domestic Abuse, of this Report.

*Final Report of the Equality in the Courts Task Force, State of lowa, February, 1993, pp. 141-62

¥’See Model Code on Domestic and Family Violence, Sec. 315, contained in the Appendix,

®1d. at Sec. 314,

®Peter Finn and Sarah Colson, “Civil Protection Orders: Legislation, Current Couri Practice, and Enforce-
ment,” U.8. Department of Justice, Office of Justice Programs, National Institute of Justice (1990).

**The “paperwork™ that police file after they take an alleged order violator into custody under lowa Code 236.11
may add to this confusion, as it is frequently entitled "State of lowa vs. [Defendat name] and clerks of court may forward

the file to the county attorney.
*'Jowa Code §236.3B.
*2See testimony of Roxann Ryan, Deputy Attorney General.
*¥This was the subject of a lowa County Attorneys Association legislative priority item last session.
*County attorneys throughout the state are not in agreement about whether this is a good idea. See testimony of

Deputy Attorney General Roxann Ryan.
**Barbara J. Hart, “State Codes on Domestic Violence: Analysis, Commentary and Recomrmendations,” 43 Juve-

nile and Family Court Journa! No. 4 at p. 20 (1992).

A two-year effort of the lowa State Bar Association/Volunteer Lawyers Project funded by the Lawyers Trust
Account Commission and conducted under the direction of Linda McGuire.

*Finn, Peter and Colson, Sarah, “Civil Protection Orders: Legislation, Current Court Practice, and Enforce-
ment,” (U.S. Dept. of Justice, Office of Justice Programs, National Institute of Justice, 1990),

*Id. at I9.

#Iq.
'%Petitions for protection orders increased nearly 500% from 1591 to 1993, State Court Administrator's Office.

9! Letter to Iowa State Bar Association President Keith McKinley from Chief Justice Arthur McGiverin, June 23,

1993,
'**_eners and Scott v. City of Sioux City, et al., Civil Action No. C87-4128, U.S. District Court, Northern District

of lowa, Western Division, filed August 10, 1987

'Smith v. Smith, 513 N'W. 2d at 731-32.

'“Source: Iowa State Bar Association.

'“Source: composite LSCI statistics.

‘45 C.F.R. Part 1620 (1993).

'7See Barbara J. Hart, Civil Protection Orders, 43 Juvenile & Family Court Journal, 5, 16, (1992).

‘®Pennsylvania’s statutory provision is typical: as a part of the relief that a court may grant in conjunction with
a protection order is to “[direct] the defendant to pay the plaintiff for reasonable losses suffered as a result of the abuse,
including medical, dental, relocation and moving expenses, counseling; loss of earnings or support; and other out-of-
pocket losses for injuries sustained. In addition to out-of-pocket losses, the court may direct the court to pay reasonable
attorney fees.” 23 Pa. Cons. Stat. Ann. § 6108(a)(1). See also Ark. Stat. Ann. § 9-15-205; Cal. Civ. Code § 6344 D.C.
Code Ann. § 16-1005; [daho Code § 39-6306; Me. Rev. Stat. Ann. tit. 19, § 766, Mass. Gen. Laws Ann. ch. 2094, §§ 3.
6; Miss. Coe Ann. § 93-21-15; NY. Fam, Ct. Act § 842: Nev. Rev. Stat. § 33.030; N.H. Rev. Ann. § 173-

B:4; N.D. Cent. Code § 14-07.1-02; Okla. Stat. Ann. tit. 22, § 60.4; Tex. Fam. Code Ann. §§ 71.04, 71.11, Wash Rev.
Code § 26.50.060.

"Of those states which explicitly address attorney’s fees, the minority allow the court to order either party to pay
the prevailing party's fees. Ala. Code § 30-5-6, Ga. Code Ann. § 53-704; Kan. Civ. Proc. Code Ann. § 60-3107; Mo. Rev.
Stat. § 455.075; N.C. Gen.Stat. § S0B-3; Ore. Rev. Stat. § 107.716; S.C. Code Ann. § 20-4-60(c); Utah Code Ann. § 30-
6-5. Va. Code Ann. § 16.1-279.1(d}: Wisc. Stat. Ann. § 767.262. Some of these states only allow such an award to be
made after full hearing on the merits of the petition. E.p Ala. Code § 30-5-6(a). Other states allow the court to assess
costs and attorney fees whether or not an order is issued. Eg Va Code Ann. § 16.1-279. 1(D).

"“lowa Code Chapter 562A.35 (1993). g9




Wowa Code Chapter 216 (1993).
1415 7.8.C. A. §§504(c)1); 504(b)(1).
129 U.S.C.A §216(0).

H442 US.C.A §12205

29 U.5.C.A. §633(a).
1s§ome states do not simply authorize, they compel the court to award reasonable atiorneys fees to successful

plaintiffs. See Hl. Ann, Stat. ch. 40, § 2312-14; Tenn. Code Ann. §36-3-605(d).

"n New Jersey and Pennsylvania, punitive as well as compensalory damages are allowed. Pa. Cons. 5tat. Ann.
§ 6108(a)X(1), N.J. Stat. Ann. § 2C:25-29(b)(4).

13Gate Court Administrators Office. Over 95% of petitions are fled by women.

15See power and control wheel, in Part II of the Report. The economic position of Iowa’s plaintiffs also reflects
what happens 1o women afier divorce — they can experience up to a 70 percent decline in standard of living, while men’s
standard rises up to 42 percent. Lenore Weitzman, The Divorce Revolution, (1985).

' Administrative Order 1993/34, Richard D. Morx, Chief Judge (Oct. 18, 1993)

ME g domestic abuse assaults (lowa Code §708.2A(1)); probable cause deferminations regarding violauons of
protection orders and consent agreements (lowa Code §236.11); issuance of no-contact orders (Towa Code §236.14(2)).

1ZFor example, small claims jurisdictional limits increased to $3,000 July I, 1994, and will increase to $4,000
July 1, 1995. §631.1(1), as amended, 75th General Assembly, H.F. 2286.

DTestimony of Magistrate Steven K. Sandblom, March 8, 1994, at 146.

HGee Jowa Code §236.13.
12Rarbara J. Hart, Gentle Jeopardy: The Further Endangerment of Batiered Women and Children in Custody

Mediation, 7 Mediation Q.318, 319 (Summer 1990) (summarizing the current research on mediation which finds that in
order to forge a fair arrangement from a mediation agreement the parties must have relatively equal power in the relation-

ship).

67]linois Gender Bias Task Force, at 87; Michigan Gender Bias Task Force at 27 (victims cannot adequaiely
protect their own interests because of the history of manipulation and the threats to their safety and the safety of their
children).
12Trina Grillo, The Mediation Alternative: Process Dangers for Women, 100 Yale L.J. 1545, 1583 {1991).
12Rowe, at 859. One woman who participated in mediation recounted:
Mediation does not take into account the fear that I, as a battered woman, have about voicing my needs in the
presence of someone who has pushed me and belittled me for expressing any needs at all....I endured two
months of weekly meetings with the man who had knocked me fo the ground, raped me, and repeatedly
violated me. I felt forced to comply, to attend those sessions and thus avoid greater pain....In mediation, ifI'd
let my ex-husband verbally intimidate me and emotionally abuse me, I wouldn t have to go to court. The

trade-off was not a fair one.
¥Hart at 319.
1%The domestic violence homicides in lowa provide a graphic illustration of this point. According to data kept by
the [owa Department of Justice, Crime Victim’s Assistance Division, of the 33 women murdered in [owa durning the last

four years, 13 were leaving or had lefi.
13! January, 1991, copy on file with the Supreme Court of lowa, State Capitol, Des Moines.
21d. at page viii.
13 A copy of the report is contained in the Appendix.
14The correspondence and attachments are contained in the Appendix, as is a letter by Barbara Hart, comment-

ing favorably upon the AFM approach as a "policy-in-process,” making additional suggestions, and citing to Model Code

§407 which addresses mediation.
1sCitations are collected in such publications as Adele Harrell, A Guide to Research and Family Violence, The

Urban Institute, 2100 M Street, N.W. Washington, D.C. 20037 (1993), contained in the Appendix.
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PART V

THE FORGOTTEN VICTIMS: CHILDREN AND DOMESTIC ABUSE

The prevalence of child abuse in homes where mother abuse occurs served as a mandate
10 the Task Force to include a special section on children and domestic abuse.

Chances are about 50 percent that given spouse abuse, there is also child abuse, and,
given child abuse, there is also spouse abuse.!

Seventy percent of batterers grew up in violent homes.’

Children who grow up in violent homes are four times more likely to engage in illegal

acts.’?

A comparison of delinguent and nondelinguent youtn found that a history of family
violence or abuse was the most significant difference between the two groups.”*

it becomes increasingly
clear that the two may be
- very much connected.:

 As lowans struggle to ad-
ess the growing inci-

buse and ju e &

National research studies are brought home by statistics
from the Iowa Department of Justice, Crime Victims Assistance
Division. From January, 1990, through January, 1994, 33 Iowa
women were killed by their partners. Those women were sug-
vived by a total of 41 dependent children. Eighteen children wit-
nessed the murder of their mother. Five children were them-
selves murdered in a2 domestic abuse homicide

As Jowans struggle to address the growing incidence of
both domestic abuse and juvenile crime, it becomes increasingly
clear that the two may be very much connected. Yet, advocates
for children and advocates for battered women have not, until
recently, joined forces to approach both problems simultaneously.

While the Task Force could not exhaustively address the overlapping problems of child abuse
and mother abuse and the effects of parent abuse on children, we did deal with three areas: the role of
child protective services, child custody decision-making, and the failure to protect.

A. Child Protective Services

Local indicators of overlapping abuse

According to testimony received by the Task Force, in Polk County, 25 percent of each case
worker’s case load includes domestic abuse issues.® Statewide statistics from the Department of Human
Services reveal a greater likelihood of founded child abuse reports in homes where domestic abuse is
present (founded child abuse increases from the statewide average of 30 percent, to 50 percent when
family and environmental stress such as domestic abuse is present.)’
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indicators of the connection between domestic abuse and chiig abuse,
the current responses of the child protective services agency and the juvenile court system do not ad-
equately embrace domestic abuse issues. For example, the current response by DHS/CPS when child
abuse is suspected but not founded (and therefore no formal court intervention is warranted) is to inform
the family of the community resources {o deal with domestic abuse.! However, the response is entirely

voluntary.

Yet, despite these strong

Need to tie child abuse issues with domestic cbuse issues
Testimony before the Task Force indicated that historically tension has existed between child
advocates and battered women's advocates:

The mondate for DHS and juvenile court fo protect children and provide inter-
vent-on and treaiment services to families often limes conflicts with a philosophy of
agencies protecting victims of domestic violence. Child protective investigators may
found on the batterer for placing a child in imminent danger, ond an additional found-
ing on the battered victim for denial of critical care/ failure io profect, may occur due to
the repeated incidents and continued returning 10 the enviromment where the domestic
violence has occurred. Advocate groups for battered womer: would indicate that found-
ing on the battered victim only furiher victimizes the individual.... [W]e need 10 ask the
question — can we provide a coordinated, meaningful intervention service (o these
families....Jt is our suggestion and request that efforts be made (0 use a multidisciphinary

approach 1o these serious issues. ?

The Task Force hopes that Iowans concemed about child and domestic abuse will take the lead
among those across the country who are working to bridge the gap that has existed between advocates
for battered women and advocates for children.

A new national resource center has been funded by the U.S. Department of Health and Human
Services which could be an enormous resource to lowa. The mission of the Resource Center on Do-
mestic Violence: Child Protection and Custody, a project of the National Council of Juvenile and Family
Court Judges, is to provide access to the best possible source of information and tangible assistance 1o
those working in the field of domestic violence and child protection and custody. The Center will chart
a future in which child protection and custody cases where family violence exists are handled in a
manner which recognizes the complexity of the legal and psychological dynamics of the problem and
provides protection and relief for ail victims in the family."

The federal government is encouraging collaboration between child advocates and battered
women’s advocates in other ways. The planning process mandated by the Family Preservation and
Support Services program'’ provides an opportunity for the two groups to collaborate. Vanous models
for this planning initiative are well under way in several states, including Maryland, Idaho, New Hamp-

shire, and California.**

T gwans concerned 2bout child and domestic abuse will . .. work to bridge
the gap that has existed between advecates for battered women and advo-

cates for children.
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An article contained in the Appendix™® explores a number of the issues which can wform this
discussion, including how CPS caseworkers can make a more thorough assessment of the potential and
lingering danger to childres in & home by acquiring an overall picture of the family dynamics at work;
how CPS workers can assess for family violence; how CPS worlkers and battered women'’s advocates
can develop collaboration; what battered women’s advocates and CPS workers can expect of each

other,

NDATIONS

RECONMEF

36. Tze lowa Cealition against Domestic Abuse and the approprizte policy level/management
personnel of Child Protective Services should engage in a series of meetings to develop methods to
conduct cross-training on the relationship of child abuse and domesiic abuse.

57. The lowa Department of Human Services and lowa Coalition against Domestic Abuse can
take guidance from mational initiatives and engage in mutual planning efforts.

These efforts would develop policies for both CPS and battered women’s service agencies which
address woman battering and child abuse simultaneously within a framework of family violence.

B. CUSTODY

The Task Force heard testimony and reviewed research regarding the effects of domestic abuse
on children. This information is important background for our recommendations which follow.

1, Research review.

As many as seventy percent of children from vio- |}. As mar 1570 percent of
lent homes' witness their fathers battering their mothers. children from violent
One study indicated that some fathers actually arranged homes Wltness their fa-
for the children to witness the abuse.'s In addition to wit-  |}. th éﬁ;_s,g battering their
nessing violence, children may also become direct victims N g

of violence as from fifty to seventy percent of husbands mothers.

who batter their wives also batter their children.’® The

connection between child abuse and mother abuse is fur-

ther underscored by other research that indicates that 50

percent to 70 percent of all child abuse cases involve do- 1

3 3 17 .

mestic abuse against mothers. The adverse comse-

Children who witness family violence, intervene q“e‘?,cfs, O@E’S"mg or
experiencing abuse can

to stop such violence, or who are themselves abused are AL Ao
at elevated risk for behavioral, somatic, and emotional be averted or mitigated
problems, both immediately and over the course of their if the child is protected
childhood and young adult lives."® Boys who are abused against future maltreat-
and who witness violence against their mothers are at great ment and parental role-

<k : : il Its."? C 3
risk of becoming wife and child abusers as adults modeling of violence.
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Research reveals that the risk of domestic or family violence directed both toward the
child and the battered parent is frequently greater after separation than during cohabitation; this
clevated risk often continues a%er legal interventions.” The adverse consequences of observing
or experiencing abuse can be averted or mitigated if the child is protected against future mal-
treatment and parental role-modeling of violence.” Research also confirms that the post-sepa-
ration adjustment of a child is facilitated by an award of sole custody to a non-abusive parent
who offers the child a warm relationship, provides a predictable routine, imposes consistent,
moderate disciptine, and who buffers the child against parental conflict and abuse.®

Z. Testimony.

The Task Force heard credible testimony from a variety of sources which convinced us

of the following:

a Domestic abuse will frequently continue after the marriage is over but safe-
guards against on-going abuse are not uniformly avaitabie.

fn cases where marital abuse has occurred, joint custody requires that the parents main-

tain close and constant communication and engage in decision-making about the chil-
dren in the same atmosphere of danger, power, and control as existed during the mar-
riage.® Exchanging children for visitation is a particularly dangerous time. During the
past three and one-half years, at least two lowa women have died while exchanging their
children with their estranged husbands.* Most lowa communities do not have neutral
drop-off and visitation centers, an important service that many communities nationwide
are now developing. See the Appendix for a report by the Duluth, Minnesota Domestic
Abuse Intervention Report called “The Visitation Center: A Program of the Domestic
Abuse Intervention Project,” describing the formation and operation of that program,

b. Towa’s custody statute provides insufficient guidamee to judges regarding
how to factor domestic abuse into the custody decision.

[M]y experience? is that courts are not uniformly aware of the in-
terrelationship between custody and domestic abuse.... What s a judige
to do if he s facing a custody battle and there is credible evidence of
domestic abuse and yet there is absolutely no evidence that the child
has been harmed? How does the judge know that they need to factor
this into their custody determination??°

Furthermore, the Task Force finds that the presumption for joint custody in cases where
marital abuse has occurred is inappropriate because it does not give proper guidance to judges
on how to weigh domestic abuse, harm to children, and ongoing safety concerns.

.. . the presumption for joint custody in cases where marital abuse has oc-
curred is inappropriate because it does met give proper guidance to judges. . .
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While Iowa law currently lists domestic violence as among the factors judges must con-
sider in the “best interests of the child determination,”” judicial application of this factor is
confusing, unacceptably uneven, at times illogical, and often conflicts with the strong statutory
presumption for joint custody and maximum continuing contact,*

The language in Chapter 598, whether direct physical harm or significant emotional harm
to a child or parent would result from a joint custody decision and whether safety of the child or
the parent would be jeopardized by joint custody, does not go far enough. At this point, the
safety issue is only one of the factors the court has to consider, and it is in the court’s discretion
whether to consider it and how much weight to give it. It fails to recognize that children are at
risk of emotional harm and physical harm when they are in homes where domestic abuse oc-

curs.®

Thirty states and the District of Columbia have enacted custody statutes requiring the
courts at least to consider domestic abuse.® The current Iowa custody statute® falls within the
group of states which state or imply that doinestic violence may be one factor aimong many for
a court to use in deciding custody.® Judges are given no guidance about what weight to give this
factor.® While the statutory provision may encourage victims to raise the issue of abuse to rebut
the presumption of joint custody, Iowa judges have substantial discretion, including disregarding
credible evidence of abuse altogether, or awarding joint custody, or awarding custody to the

founded abuser.

Other states™ bar the trial court from awarding joint custody when the court finds family
violence has occurred. The Task Force rejected this approach. '

As our recommendation below indicates, the Task Force believes that the general pre-
sumption in favor of joint custody should not be abandoned. However, belief that abuse of a
parent may continue after the marriage is dissolved, and that such abuse is detrimental to the best
interests of the child, leads us to recommend a modification of the joint custody presumption
which will more clearly guide judges who find that domestic abuse has occurred.

The proposed change would function as follows: If a mother presented credible evi-
dence that she had been the victim of domestic abuse, the present statutory presumption in favor
of joint custody would not automatically apply in the case. If the abusive father did not present
any evidence that joint custody was. in the best interests
of the child, notwithstanding the abuse, then the court
would be required to award custody to the victim of abuse. If the abusive father did |

However, the father might still succeed in obtaining a joint .
custody award if he presented evidence that the best in- || 20t Presen{ any evidence

terests of the child would be served by joint custody. For || that joint custody was in
example, the father could testify that he successfully com- || the best interests of the
pleted batterers' educational programming, had lived vio- child, nomthsgandﬁﬂg the
lence- and al?use-ﬁ’ge ‘for‘ the past t'wo yea.rs,_and would abuse, then the court
share his insights with his male child. In this case, the would be required to
court may well decide that the father rebutted the pre- ,
sumption against joint custody created by the past abuse award custody to the vic-
and award joint custody. tim of abuse,
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RECOMMENDATIONS

58.

Judicial education should include programs covering the relationship betwees maother

abuse and custody/best interests of the child.

59,
232:

The General Assembly should adopt the following smendments to Chapters 598,236, snd

(A}  Presumptions concerning custody. Where there is at issue a dispute as to the custody
of z child, a determination by the court that domestic abuse, child abuse, or child sexual abuse
has occurred raises a rebuttable presumption that if is detrimental to the child and not in the best
interest of the child to be placed in the sole custody, joint legal custody, or joint physical custody
of the perpetrator of family violerice. Mode! Code § 401.%

B} Factors in determining custody.

{1) In addition to other factors a court must consider in a proceeding in which the
custody of a child or visitation by & parent is at issue and in which the court has made a

finding of domestic or family violence:

(@)  the court shall consider as primary ihe safety and well-being of the child
and of the parent who is the victim of domestic or family violence;

{b) the court shall consider the perpetrator’s history of causing physical harm,
bodily injury, 2ssault, or causing reasonable fear of physical harrit, bedily imjury,
or assault, to another person.

(2) If a parent is absent or relocates because of an act of domestic abuse by the other
parent, the absence or relocation is not a factor that weighs against the parent in deter-
mining custody or visitation. See Model Code §402.

) Specialized visitation center for victims of domestic abuse.

(1) The Department of Human Services shall provide for visitation centers through-
out the state for victims of domestic abuse and their children to allow court ordered
visitation in 2 manner that protects the safety of all family members. The DHS shall
coordinate and cooperate with local governmental agencies in providing the visitation

centers.
(2) A visitation center must provide:

(a) A secure setting and specialized procedures for supervised visitation and
the transfer of children for visitation; and

(b) Supervision by a[n appropriate] person trained in security and the avoid-
ance of domestic and family violence.
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. Failure to Protect

Under Iowz Code §726.6 (1993), 2 mother may be held criminally liable for failing to protect
ner children from abuse perpetrated by her husband or boyfiiend.* Advocates told the Task Force that
mothers face a real quandary whether to leave with the chiidren and appear not to want them to have a
relationship with the father or to stay and face possible failure to protect charges.’” Scholars assert that
when faced with these kind of duty to protect situations, courts too often fail to ask how the "web of
violence" in a home where the mother is also abused affects her liability. %

The Task Force notes with favor that Towa Code §726.6, Child Endangerment, provides an
affirmative defense to a charge that a parent failed to protect a child from on-going abuse that the parent
had a reasonable apprehension that any action to stop the abuse would result in substantial bodily harm
to the person or the child.*® This section recognizes that battered parents are often put in an impossible
double bind by being forced to choose between an action which is designed to protect their children or
themselves but which is also as likely, or more likely, to cause additional harm.

. » battered phrents .a;re often put in an.i.h_:;plqss”_ibl:e double bind by being
forced to choose between an action which is designed to protect their chil-
dren or.. . cause additional harm. SO

RECOMMENDATION

60.  Child protective service workers, other Department of Human Services workers,
prosecutors, and judges should consider the purpose of §726.6(3) in all proceedings in which
there is a finding that the parent has been abused.

This could include child in need of assistance actions, termination of parental rights
proceedings, criminal actions other than Child Endangerment, where the non-abusing parent is
said to have “aided and abetted” the criminal behavior of the abusing parent. '

- . courts too often fail to ask how the "web of violence" in a
hiome where the mother is also abused affects her liability.”
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PART VI

THE ROLE OF COMMUNITY AND COURT-RELATED AGENCIES

in accord with its charge from the lowa Supreme Court, the Task Force examined ways in which

Towa courts cas work in concert with other community resources to address the widespread problem of

domestic viclence.

mestic violence is prevention. Many times the Task

Force wished that our state could embrace a "zero tolerance” attitude or policy for family violence. We

dreamed that individuals would do all in their power to st6p violence — by reaching out to someone they
suspect is abused or abusing, by teaching nonviolent dispute resolution to young people, by refusing io
tell or laugh at "wife beating” jokes. We are fortunate that 2 national initiative was recently announced
which can facilitate such efforts by individuais and communities. “There's No Excuse for Domestic
Violence" has produced television, radio and print media ads for public service announcements, and has
prepared an Action Kit called "You Can Make A Difference!® filled with inspirational accounts of ac-

tions people have taken in their own communities tc stop domestic violence.!

Perhaps the most effective tool against do

Recognizing that organized efforts are also necessary to preventing and responding to violence,
the Task Force identified the following potential partners in dealing with domestic violence: victim
advocates, the medical commurity, the religious community, business and industry, schools, and youth

groups.

A Victimn Advoeates
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Victim advocates often provide the most critical help needed by victims trying to escape a vio-
lent relationship, yet are probably the most overburdened and undercompensated participants in the

court and community response system.

The demand is tremendous. Three women seek assis-
tance from domestic abuse programs every hour, according to
statewide figures for fiscal year 1993. Every two and one-half
hours a woman and her children seck safe shelter fom Iowa’s
domestic abuse programs. Last year, these programs provided
counseling and advocacy to 25,089 battered women and their
children and provided shelter to 3,531 women and their 4,097
chifdren.

At the same time, domestic abuse programs are severely
underfunded and understaffed. Domestic abuse programs require
skilled staffand volunteers to be available on crisis lines and work
in person 24 hours a day every day of the year, Many pro-

ally the most overburdened

grams respond to domestic abuse victims at hospitals and clin-
ics. Iowa's 29 programs operated with only 127 staff and 807
volunteers in fiscal year 1993. That is an average of only 4.5
staff and 28 volunteers per program. Twenty-two of these pro-
grams offer safe shelter, requiring personne! to be on the pre-
mises at all times.

Three women seek assis-

abuse programs every

“tapce from  domestic

Furthermore, staff and volunteers often are called upon
by law enforcement, prosecutors and the courts to assist vic-

tims through the justice system. In a survey conducted by the
Task Force, fifteen domestic abuse programs report that in 1993
they assisted 2,931 pro se protection petitioners and 1,512 bat-
tered women in criminal court. Without victim advocate inter-
vention, the only information battered women get 1s what the
perpetrator tells them about the system.

‘ L fiﬁeen _ d0mes ﬁ c abusj’

In addition to justice system advocacy and shelter, pro-

programs report that in 1993
they assisted 2,931 pro se
protection petitioners and
1,512 battered women in
criminal court.

grams provide individual and group counseling sessions, advo-

cacy in employment and housing and help in accessing

public assistance. Women with children who stay in safe
shelter need assistance with child care and/or school ar-
rangements. Many programs provide special counsel-

Despite the overwhelming duties, long hours,

- - « victim service providers gen-
eraily earn as little as $16,000 a
ing, recreational, and healing services to children in shel- year and are rarely provided with
ter with their parent. medical, life, or disability benefits
or pensions.

emotional toll, and very real danger on the job, victim
service providers generally earn as little as $16,000 a year

and are rarely provided with medical, life, or disability benefits or pensions.’
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While lows has seen & substantial increase from four domestic abuse programs operating in
1980, state funding for victim service programs in fiscal year 1993 was still equal to only one percent of
the funding for the Department of Corrections Central Office and Correctional Facilines. In the past 16
years, 1,200 shelters for battered women and their children have been established across the country. To
keep that in perspective, we have over 2,300 animal shelters in this country.

RECOMMENDATIONS

&1, Vietin: advoestes should participate in subcommitiees established by a statewide imple-
mentation council, to help focus the involvement of clergy, heszith professionals, business leaders,
educators, and youth group leaders on the problem of doimestic violence.

62. Victim advocates should help develop training materials and be inciuded as presenters in
educational sessions for judges, lawyers, police, and clerks of courts.

63. Domestic violence projects should receive additional state resources commensurate with
advocates’ increasing duties within the court system.

Battering is the largest
B.  The Medical Community single cause of injury
Battering accounts for one-fifth of all medical visits by amung ‘Wame%semﬂ ﬁﬁ Eﬁmﬂ
women and one-third of all emergency room visits by women in m_fga%gi@@rg?? cyg‘mmsﬁ
the U.S. each year.® Battering is the largest single cause of imjury || "5, = 00 2
among women seen at hospital emergency rooms, more common ‘muggings, and car acci-
than rapes, muggings, and car accidents combined.* The level of || dents combined.: - -
injury resulting from domestic violence is severe: of 218 women R IR L NE T

presenting at a metropolitan emergency department with injuries
due to domestic violence, 28 percent required admission to hospitals for injuries, and 13 percent re-

quired major medical treatment. Forty percent had previously required medicai care for abuse.’

Medical injury from domestic violence represents a cost to society as well as to the individual. A
study conducted at the Rush Medical Center in Chicago found that the average charge for medical
services provided to abused women, children, and older people was $1,633 per person per year. This
would amount to an annual cost of $857.3 million® The [owa Crime Victim Compensation Program
paid $24,176 in lost wages, and $103,591 in out-of-pocket victim medical costs,’ to domestic abuse

victims in calendar year 1993 .°

While many battered women turn to their health care providers for help, medical education and

treatment traditionally has not been geared to identifying or treating domestic violence cases. Foriu-
nately, the medical community is beginning to recognize domestic violence for the medical crisis that it
presents. Iowa efforis reflect those being taken nationwide to identify how domestic violence can be

treated as a public health problem:
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A national public health objective for the year 2600 is for at least 905 of hospi-
tal emergency departments 10 have protocols for rousinely identifying, treating, and
referring victims of sexual assault and domestic abuse.® Iowa is well underway fo de-
veloping a mode! protocol: a copy is provided in ihe appendix.

A naviornal debate is occurring about whether changing siate laws to reqguire
medical reporting of domestic violence injuries helps battered women or creates greater
risks for them.'® In 1983 the Iowa General Assembly enacted a limited mandgtory
reporiing siatute for injury caused by crime. Ilowa Code $147. 111 mandates medical
providers to report to law enforcement amy injury treated that is the result of a gunshot
or knife wound or arn injury which constitutes a serious Injury as defined in lowa Code
$702.18. The statute mandates report of such injuries that result from any crime in-

cluding domestic abuse.

A National Health Center on Domestic Violence," a three-year project formed
in 1994, will develop and test multidiscipline protocols and training programs designed
fo improve health care response 1o domestic violence: develop a comprehensive re-
source library; develop a model service delivery manual describing state-of-the-cri
programs in a diversily of health care delivery systems, and develop a national network
of experts on health response available Jor public speaking, rraining, and consulla-

fion, 2

RECOMMENDATIONS

64.  The medical commuaity should participate in statewide and local community efforts to
respond o domestic violence,

65.  Medical providers and public officials who consider mandatory reperting of domestic
abuse and similsr public poiicy initiatives shouid consuit with domestic violence advocates and
simifar national victim networks to enable them to become better informed before making policy

decisions.

C. The Religious Community

The Task Force recognizes the religious community as an essential actor in the struggle to end
domestic violence. In Iowa’s small towns and larger cities, churches and synagogues are established,
credible institutions providing a network of human resources. The public recognizes clergy as counse-
lors and confidants and often parishioners and passersby alike seek out a church as their first sanctuary
from violence in the home. Estimates are that one of every four members of a congregation is a survivor

of sexual or domestic violence.

... religious pmfessiomaﬁsﬁ
who are untrained or un-
aware of the dynamics of
viclence in the family can
exacerbate the problem.

However, religious professionals who are untrained or
unaware of the dynamics of violence in the family can exacerbate

the problem. !4

L
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Curremly the tide of public accepiance runs swongly i the direcition of violence
in the family as normaive. There are significant, although siill relatively few, excep-
tions 1o this reatity. Only now (and slowly) is the voice of the church beginning to be
heard to counter this tide. Still too often scriptural and doctrinal legitimation is given
10 coercion and domination in family relationships, and the priority of “keeping the
family together” is louted in the face of “family brutality as the “Christian” response.
The church has been slow to step into the public arena and lay claim io the issue of
violence in the jamily.”

The Catholic Church in this country has issued a forceful statement denouncing those who would
distort scripture to excuse wife beating. “As bishops, we condemn the use of the Bible to condone
abusive behavior. A correct reading of the Scriptures leads people to a relationship based on mutuality
and love.”™'® The bishops were unambiguous in their stand against domestic violence:

As pastors of the church in the United States, we join bishops in other countries,
notably Canada and New Zealand, in stating as clearly and strongly as we can that
violence against women, in the home or outside the home, is never justified. Violence in
any form — physical, sexual, psychological or verbal — is sinful; mary times il is a
crime as well.””

Modemn Jewish writers also point out that Rabbinic texts deal expressly with situations of wife-
beating and include a “suprising amount of support for the victims of domestic violence.”'® Many other
denominations have urged their clergy and laity to take action on behalf of domestic vioience victims.
For example, the United Church of Christ has called upon its congregations to worlc with ecumenical
and secular agencies to develop and support botlines, rape crisis centers, shelters for abused women and
children, and programs for abusers, and to advocate for state legislative changes to address issues of

violence against women. "

Many lowa pastors have already made significant commitments to ending violence in the home.
A steriing example comes from southwest Iowa, where the Ringgold County Ministerial Association,
and especially the Lenox/Mount Ayr Presbyterian Church, has raised some $14,000 for the Southwest
Towa Family Violence Center and has helped locate a possible shelter location.” Given such support
from the religious community, that center, which serves victims from a seven-county area, is now able to
fund a full-time victim advocate and soon can stop sending battered women as far away as Des Moines

and Atlantic to seek shelter.

Another tremendous example of church involvement is being set by the Black Ministerial Alli-
ance of Des Moines, which has hetped launch the Union Baptist Outreach Center which works in con-
junction with the Des Moines Family Violence Center. Quitreach center coordinator Dawn Narcisse
explained that her church recognized a need in the minor-
ity community for more information on domestic violence
;ssues. The outreach center gives workshops, makes_ re- Many Towa pastors have al-
errals, helps women develop safety plans and provides J IS .
transportation and other support for victims.* ready made significant contnuit-

ments to ending vielence in the

mome.
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It is also significant when churches pitch in to meet the most basic needs of shelters. For in-
stance, the Rev. jim Stiles of the Collegiate United Methodist Church in Ames mows the grass and
clears away snow for the local shelter. Rev. Stiles also calls upon shelter staff to help educate his
congregation on the issue of domestic violence, 2

The Task Force applauds these efforts and highlights them as models for the religious faithful in
other communities trying to make a difference in the lives of victims.® Efforts to end the scourge of
domestic violence by enlightened and committed churches promises to complement the work of victim
advocates and ease the burden on the justice system. After all, the church has long recognized the
special anguish caused by violence between intimates:

My heart is in anguish within me,
the terrors of death have fallen upon me.
Fear and trembling come upon me,
and horror overwhelms me.
And I say, “Oh that I had wings like a dove!”
and [ would fly away and be ar rest;

I would wander faor,
I'would lodge in the wilderness,

I would haste o find me a shelter
from the raging wind and tempest.

1t is not an enemy who raunts me —
then I could bear it;
it is not an adversary who deals insolently with me —
then I could hide from him.
But it is you, my equal,
my companion, my familiar friend.
We used to hold sweet converse together;
within God s house we walked in fellowship.

Psalms 55

RECOMMENDATIONS

66. The statewide implementation council should establish a subcommittee comprised of vic-
tim advocates and clergy and lay leaders to:

a. Collect data on how religious groups are currently
addressing domestic violence.

b. Identify those churches that can act as role models for others across Iowa.

c. Develop a curriculum for training religious leaders how to work with vic-
tims and abusers and to make appropriate referrais.

d. Identify religious leaders who would be available to speak on this issue at
conferences and lorums. 105



Tdentify ways in whickh the religious community can assist the court process
in hzndling domestic abuse cases.

67. Religious leaders should be encouraged to join lecal coalitions against domestic violence.

68. Religious leaders should lead by example by addressing demestie violence in sermons and
youth ciasses, and including shelters in the benevolent comcerms of the churel.

69. Religious lenders should recognize pre-maritzl counseling as & unique and crucial eppor-
tunity to discuss the issue of violence beiweern spouses and set a standard that such abuse is not

aceeptable.

. Busimess and [ndustry

Business and industry have a direct stake in the domestic abuse issue. Studies across the country
show the costly impact of battering on the workplace. Employed battered wormen miss three days of
work a month, 64 percent of the women were chronically late to work, and three-quarters of them used
work time to deal with the violence because they could not do so at home, according to a report from a

New York victim service agency.

A survey from Tulsa, Oklahoma indicated that 70 per-
cent of battered women seeking shelter were employed and nearly
all experienced problems on the job as a result of the abuse. The
Iowa Crime Victim Compensation Program paid 324, 176 in lost
wages to domestic abuse victims in calendar year 1993.

All in all, lost productivity due to absenteeism, worker
turnover, and health care expenses due to domestic abuse reach
a cost of $3 billion to $5 billion annually, according to a 1990
calcuiation by the Bureau of National Affairs.

Not cnly does abuse in the home hinder the effectiveness of victims at work, but the violence
itself ofen spills over into the workplace. Abusive male partners harass 74 percent of empioyed bat-
sered women at worl, either in person or by telephone, causing 20 percent to lose their jobs, according
to 1991 figures from the Bureau of Justice Statistics. Moreover, Bureau of Labor Statistics for 1993
show that 20 percent of women killed in the work place were murdered by a current or former husband
or male partner. This phenomenon becarne painfully clear to eastern lowans when a mail carrier was
shot to deagh on her route in Cedar Rapids by 2 man she had formerly dated *

The Task Force believes that both small businesses and larger companies must recognize that
reducing the threat of domestic violence will provide financial benefits, as well as, strengthening their
communities. The Task Force envisions companies addressing this issue on several fronts. First, com-
panies should initiate and continue efforts to support personnel confronting vioience at home; victims
should not lose their jobs because their batterers try to exert control during their hours of employment.
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-« » COMpanies doing husi-
wess im lows showld fm-
clude domestic viglence
projects ameng the chari-

|t boarss of directors

table causes embraced by

Second, companies doing business in Iowa should include
domestic viclence projecis among the charitable causes embraced
by their boards of directors. An infusion of private dollars will
help keep victim programs afloat and complement requests for
increased public funding of domestic abuse programs. Many busi-
nesses already are providing help. For example, the Sioux City
shelter receives free milk from a local dairy, free bread from a
local bakery, and gifts of teddy bears for the children of baitered
women from a variety of Sioux City businesses.

In addition to these local efforts, larger corporations also are making funds available for commu-
nity projects. For instance, Target Stores have awarded their “Target the Family” grants to domestic
abuse shelters in Jowa and elsewhere with the goal to help direct services to families in need. In addi-
tion, corporations are allowing their own lawyers to contribute lega: services to victims. One example
is Steve Kraft, an attorney with Deere & Co. in Moline, Illinois, who has devoted his time and encour-
aged other lawyers in his office to volunteer to represent domestic abuse petitioners.

Third, as respected members of their communities,
business leaders must communicate the message of zero f
tolerance for domestic abuse. Both in public appearances
and in personal conversations, business leaders must make
clear that battering is not acceptable behavior and will not
be overlooked as a “family matter.”

RECOMMENDATIONS

.. busingss leadrs wust

communicate the message
of zero tolerance for do-
- mestic abuse.

70.  The statewide implementation council should establish an advisory council of business

leaders to:

a. Collect data on how businesses are currently addressing domestic viclence.

b. Identify those businesses that can act as role models for others across lowa.

€. Develop a packet for personnel directors on how to deal with the spill-over
of domestic violence into the workplace, and specifically how to keep the
workplace safe for their employees.

d. Launch a fund-raising campaign which explains to businesses why domes-
tic violence projects need their financial help and how they can contribute.

e. Identify ways in which the business community can assist the court process
in handling domestic abuse cases, e.g., encouraging corporate counsel! ¢g
donate time to handle cases under Chapter 236,
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7L Business leaders should be encouraged to join lecal coalitions agsinst domestic vielenee.

72. Business lezders should lead by example and express s zero tolerance for domestic vio-
lence im both public and private dealings.

IZ. Schools and Yeutlh groups

Our schools offer a critical opportunity to educate our
youth about domestic violence and help instill critical related con-
cepts, such as mutual respect, that may help deter the develop-
ment of abusive conduct in future generations. Iowa Code §279.50
requires each school board to provide instruction regarding do-
mestic abuse as a part of the general human growth and develop-
ment curriculum. This instruction can be expanded to place a
greater emphasis on domestic abuse and dating viclence, much like many schools have done in the area
of drug and alcohol awareness. Specialists in domestic violence should be invited into the schools to
help provide this important teaching, Judges and lawyers also can assist in various education programs.

endure domestic vielence,

The Task Eorce heard testimony from facilitators of batterers' education programs that preven-
tion is "the next wave" in addressing domestic abuse.” One facilitator told the Task Force that an
organized effort must be made to send young people a message about relationships that counters the

"WMTV. . . objectification of women."”

Youth groups also offer hope that the next generation may not inflict or have to endure domestic
violence. Thousands of children across Iowa belong to either the Boy Scouts, Girl Scouts, Camp ¥ ire
programs, 4-H clubs, or other similar organizations. Many such
organizations make community service one of their primary pur-
poses; for example, Girls Scouts promise to help peopie at all
times and 4-H members pledge their hands to greater service and

.o preventionis "the || 5 1o better living.
next wave' in address-
.ing domestic abuse. The Task Force notes that some youth groups have al-

ready begun to address domestic violence. For exampie, the Iowa
State Extension Service has provided iis county 4-H leaders and
area youth specialist with a packet of domestic abuse teaching
materials, including positive messages for young people on how to develop healthier relationships and
how to get help and plan for safety if involved in a violent relationship. Inciuded in the Appendix. The
Girl Scouts also include families in crisis and child abuse in their contemporary issue series; these publi-
cations provide ideas for girls of all ages on how to address community problems. These are good
starting points and serve as examples of what can be done.

The Task Force commends these young people and their leaders for taking time to work for the
welfare of their communities. Further, the Task Force believes that these organizations can answer a call
by this Task Force not only to help victims in their parents’ generation, but to prevent battering among

theiwr peers.
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The Task Force urges educators and youth group leaders to address the issue of domestic vio-
lence on a couple of different levels. First, leaders must recognize that some members of their classes
and organizations may be exposed to violence in their own homes. An understanding of the dynamics of
abuse and an awareness of available community resources will help teachers/leaders decide how to help
these young witnesses to, if not victims of, domestic violence. Second, educators and youth groups can

devote some of their talents and energy to victim groups and community education.

RECOMMIENDATIONS

73. Schoel boards sheuld expand instruction under Iowa Code §275.50 to piace a grester
emphasis on domestic abuse and dating violence.

74. The statewide implementation council should establish a subcommittee of educators and
youth group leaders “o:

a. Collect data on how schools and youth groups are currently addressing do-
mestic violence.

b. Identify those groups that cam act as role models for others across Towa.,

[ Develop a packet for educators and youth group leaders on how to deal
with young people who may be dealing with domestic violence in their home

or dating refationships.

d. Identify how youth groups may be able to help the court System better handie
domestic abuse cases.

75.  Educators and youth group leaders should be encouraged to join local coalitions against
domestic violence.

76. Schools and youth groups should help raise communrity awareness ¢of the problem of do-
mestic viclence, find out how they can help their local shelters znd domestic abuse projects, and

help establish the societal and generational expectation of nomn-violence.

'The Kit also provides ideas about actions people can take themselves -- at home, through a
church or community group, by donating time or money - to make a difference. Contact the Family
Violence Prevention Fund, 383 Rhode Island Street Suite 304, CA 94103-5133, or the Iowa Coalition
against Domestic Violence, Lucas Building, Des Moines, 1A 50319 (515)281-7284.

*Testimony of victim advocates, December 15, 1993, at 145-50.
‘Randal, T. (1990). “Domestic Violence Begets Other Problems of Which Physicians Must be

Aware to be Effective,” Journal of Personality and Social Psychology XL. pp. 971-978.
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‘Evan Stark and Ann Flitcraft, “Woman Battering, Child Abuse and Social Heredity: What is the
Relationship?” in Johnson, N. {ed.), Marital Violence, Sociological Review Monograph #31 (1985)
London: Rutledge and Kegan Paul; Evan Stark and Ann Flitcraft, "Spouse Abuse,"” Surgeon General's
Workshop on Violence and Public Health Source Book," presented at the Surgeon General's Workshop

on Violence and Public Healtl, Leesburg, Va. (1985).
sBerrios, D.C. and Grady, D. “Domestic Violence: Risk Factors and Gutcomes,” The Western

Journal of Medicine, Vol. 155 (2), August 1991,
‘Meyer, H. “The Billion Dollar Epidemic,” American Medical News, January 6, 1992,
"The program pays only expenses that are not covered by insurance, medicaid or medicare, or

other collateral sources.
Jowa Department of Justice, Crime Victims Assistance Division, Old Historical Building, Des

Moines, IA 50319.

Public Health Service. Healthy People 2000: National Health Promotion and Disease Preven-
tion Objectives--full report, with commentary. Washington 2.C.: U.S. Department of Health and Hu-
man Services, Public Health Service, 1991.

wEor example, see Hyman, Arielia, “Mandatory Reporting of Domestic Violence by Health Care
Providers: A Misguided Approach,” Family Violence Prevention Fund (April 1994}. A copy is on file
with the Towa Supreme Court.

"The Center is funded by the Conrad N. Hilton Foundation, the U.S. Department of Health and
Human Services, and the William Randolph Hearst Foundation and being carried out by the Family
Violence Prevention Fund in collaboration with the Pennsylvania Coalition against Domestic Violence.
Its address is: 383 Rhode Island St., Suite 304, San Francisco, CA 94103-5133, (800)313-1310/FAX

(415)252-8991.
2§ee Emergency Room Protocol for use in Iowa hospitals in Appendix.

13Rev. Marie Fortune, Executive Director of the Center for the Prevention of Sexual and Domes-

tic Violence, Seattle, Washington.
1“Rev. Marie Fortune, Violence in the Family: A

Helpers, 1991, at 4.
\M. Fortune, Ministry in Response to Violence in the Family, Pastoral an

lence in the Family, at 203.
t=When I Call for Help: A Pastoral Response to Domestic Violence Against Women” (Wash-

ington, D.C., United States Catholic Conference, Inc. 1992) at 357.

'"1d. at 355.
8Julie Ringold Spitzer, Spousal Abuse in Rabbinic and Contemporary Judaism, National Fed-

eration of Temple Sisterhoods, New York, NY (1985).
%Proposal for Action Related to the Pronouncement on Violence in Relation to Women, Four-

teenth General Synod of the United Church of Christ (1983).

2Telephone conversation with Debby Goble, director of the Southwest lowa Family Violence
Center, June 22, 1994,

2Telephone conversation with Dawn Narcisse, June 27, 1994

2] etter from the Rev. Jim Stiles, June 17, 1994,
3 A useful resource for local churches may be a publication from Spiritual Dimensions in Victim

Services entitled “Victims: A Manual for Clergy and Congregations” prepared under a grant from the

U.S. Department of Justice.
2Debora Wiley, Mail carrier shot to death in CR. street, D.M. Reg., Jan. 35, 1994, at Al

“Testimony of Dale Chell, March 9, 1994, at 43-44.
*Testimony of Jeff Kranz, March 9, 1994, at 46.
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PART VII

LEGISLATIVE RECOMMENDATIONS

Chief Justice McGiverin anticipated the proposal of possible legislative reform in his charge to
the Task Force. The Task Force members welcomed the opportunity to review and refine the laws

addressing domestic violence.

Since 1979, the General Assembly has enacted numerous provisions to protect survivors and
punish perpetrators of abuse in the family. The Task Force believes that Chapter 236 and related stat-
utes provide a solid framework for addressing this widespread problem. Nevertheless, we urge the
General Assembly to consider additional progressive measures to increase access and protection. We
also encourage lawmakers to respond to the Supreme Court's call to help with implementation of this

report.

Our report contains the following 20 recommendations for action by the Jowa General Assem-
bly.

1. The General Assembly should fine-tune the current training requirements for law enforcement agencies
by requiring that 2 minimum of 12 hours be spent on domestic abuse dynamics and law for new officers, and thag
an additional four hours per year be required as in-service training for all officers.

2. The General Assembly should clarify police duties in situations where both parties accuse the other of
assaultive behavior.
3. The General Assembly should adopt legisiation which explicitly requires law enforcement to seize all

weapons that are alleged to have been involved or threatened to be used in the cormssion of domestic violence,
and authorizes law enforcement o seize a weapon that is in plain view of the officer or was discovered pursuant

to a search authorized by a person entitled to consent to the search.

4. The General Assembly should require that county attorneys develop written policies to be followed by
attomeys who prosecute domestic abuse assault cases.

5. The General Assembly should remove simple misdemeanor domestic abuse assaults from lowa Code
§331.756(4), which permits county attorneys to decline to prosecute misdemeanors when "otherwise engaged in

the performance of their official duties."

6. The appropnate funding bodies — state, city and county governments -- should recognize that increased
funding is necessary if the criminal justice system is to execute properly its responsibility under law to address

domestic abuse.

7. The General Assembly should amend fowa Code §22.7(5) to allow facilitators of Batterers' Education
Programs to receive police reports without walving the confidentiality of the documents as to other requestors.

8. ‘The General Assembly should consider ways in which it can increase staff and resources for clerk of court
offices to facilitate the pro se process.
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8. The General Assembly should establish a statewide system to allow law enforcement agencies 0 Feceive
accurate and timely information concerning criminal no-contact orders and civil protective orders issued in other

counties.

10 The General Assembly should pass legislation that would allow for the registration and enforcement of
foreign orders for protection.

L. The Iows State Bar Association, the Supreme Court, and the General Assembly should consider and
adopt whichever solutions will best strengthen the court's ability to enforce its protective orders, including, but not
limited to: increase private/public sector volunteer lawyer complements to pro s¢ cases; create a simple misde-
meanor offense for violations of Chapter 236 orders, which would be in addition to the inherent contempt power
of the court; create statutory authority to award successful plaintiffs' attorneys fees in contempt actions; and
increase court-ordered and publicly paid attorneys for plaintiffs in contempt actions.

i2. The General Assembly can provide for a surcharge on all marriage Licenses 0 be used to provide repre-
sentation to victims of domestic abuse seeking a protection order or i & coniempy case.

13. The General Assembly should amend Iowa Code Chapter 236 to allow chief judges to designate district
associate judges and law-trained magistrates to sign temporary protection orders only when a district court judge
is unavailable in person, by telephone, or by fax machine.

14. The General Assembly should amend §§263.5 and 236.8 of the Iowa Code to allow successful plaintiffs
to recover artorneys fees, in the discretion of the tnal court. The Task Force specifically recommends that the
legislation not allow prevailing defendants to recover attorncy fees and prefers that no change be made to the

current law rather than impose upon the alleged victim the chilling prospect of paying defendant's attorney fees if
guiit is not established. Such a policy also would encourage defendanis to fight the accusations in court rather

than plead guilty or plea bargain

15. The General Assembly should revise lowa Code §236.10 to provide that domestic abuse files be sealed
only upon application of the petitioner.

16. A separate chapter should be added to the Iowa Code to address the alarming incidence of daning violence.

17. The definition of domestic abuse at lowa Code §236.2(2) should be expanded to encompass juveniles
under 18 who are married, living together, or have chiidren in common.

18. In cases where the petitioner is a juvenile not emancipated through marriage, a provision should be added
to Chapter 236 allowing parent, guardian or other representative to file a petition on behalf of a child against 2
family or household member who commits an act of domestic violence.

19. The General Assembly should adopt the following amendments to Chapters 598, 236, and 232:

a. Presumptions conceming custody.
b. Factors in determining custody
C. Specialized visitation center for victims of domestic abuse

20. Domestic violence projects should receive additional state resources commensuraie with advocates' In-
creasing duties within the court system.
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PART VIII

STATEWIDE IMPLEMENTATION PLAN

When the Task Force was established, our charge contained the expressed need to consider the
Iowa court system’s current response to the increasing number of domestic abuse cases and to recom-
mend ways to make the system work more fairly and efficiently. This report represents a comprehensive
effort to make that assessment and formulate those recommen-
dations. However, many tasks remain to be done.

. For each of the 7.6 rmo@endaﬁop S m tl}is report, thc}‘e For each of the 76 recom-
1S a responsibility for action. This responsibility lies heavily with . . o

the court system. Examples include the leadership role envisioned meﬂd:asﬁpgs 12 ﬁus rep@ft’
for judges in Part II1, the adoption of written protocols by clerks || there'is a respounsibility
of court and the establishment of after-hour procedures by each Lfor action.

Judicial district. These are clearly areas where the Iowa Supreme "

Court can promote change.

Yet, the Task Force recognizes many of its recommenda-
tions cannot be implemented by the judicial branch alone. For
example, this Report urges a host of legislative changes, ranging
from expansion of the definition of domestic abuse to a presump-
tion against granting custody to a parent determined by the court
to have committed domestic abuse. The Task Force also acted

“méntation council sh

ould

on the charge involving community resources to recommend ac-
tion by victim advocates, health professionals, clergy, business
leaders and educators.

To effect change
outside of the direct purview of the Jowa Supreme Court, the
Task Force recommends that the court make a public pronounce-
ment challenging the legislative and executive branches of gov-
ernment to help confront the scourge of domestic violence. The
Task Force believes that it is necessary for all three branches of
government to work together to implement the recommendations
in this report and to truly address the needs of victims of family

- . . it is necessary for all
three branches of govern-
ment to work together to
implemcnt the recom-
mendations in this report.

violence.

Moreover, the Task Force strongly believes that to satisfy the charge given it, an implementation
phase must be approved and a coordinator must be appointed to monitor the progress of the Task
Force’s recommendations. The Task Force also proposes that an implementation council be established
to support the efforts of this coordinator and to stand ready to address any new domestic violence issues

that might arise.
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a o . The Task Force proposes that the implementation period
e Om@;gmc abuse is such commence soon after this report is submutted to the Chief Justice
a pervasive problem thal || and continue through the end of the 1995 legislative session. The
maove tham legal interven- || implementation council should evaluate the need for continuing

{ion is meCessary. its existence beyond that time.

On the question of membership of the implementation
council, the Task Force recognizes benefits both in maintaining
ent Task Force members and in expanding participation to
representatives from other constituencies. During our tenure, we have come to the conclusien that
domestic abuse is such a pervasive problem that more than legal intervention is necessary. Police,
prosecutors, clerks, judges and victim advocates cannot solve this problem alone. Real answers will be
found only by total community involvement. We recommend inviting health professionals, educators,
clergy, the defense bar, domestic abuse survivors, and business people to join the implementation coun-

cil.

some degree of continuity by retaining curr

The Task Force noted with interest that during the 1994 session the General Assembly approved
one million dollars for court technology and modernization in S.F. 413, including an earmarked portion
of ten percent to fund methods to resolve domestic abuse cases. The Task Force discussed possible uses
for that $100,000 and decided to suggest this appropriation be directed toward any of the following six
projects: (1) production and updating of the publication How 10 Protect Yourself From Domestic
Abuse Without A Lawyer -- which is provided to pro se petitioners by clerks of court and advocates
(Funding for approximately 8,000 copies has been provided for FY1994-1995 by funds from the Inter-
est on Lawyers Trust Account Commission and the Jowa Coalition against Domestic Violence.); (2)
production and distribution of a video informing petitioners what they can expect during the Chapter
236 process to be shown in shelters; (3) special training programs for law-trained magistrates and dis-
trict associate judges if the General Assembly approves expanded jurisdiction for issuing temporary
protective orders under Chapter 236; (4) contracting with victim service providers to assist domestic
abuse petitioners, for example, with interpreters and advocates possibly housed in the courthouse; (5)
equipping clerks of court with facsimile machines to improve judicial response to domestic abuse peti-
tions: since the latter project would benefit the courts beyond the handling of domestic abuse cases, the
Task Force believes the cost should be shared with special court funds; and (6) funding a domestic abuse
coordinator position to enhance the leadership role of the courts in coordinating the courts' and commu-

nities' response to domestic abuse.
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Throughout the report, references have been made to the Appendix. Matenals in this multi-
volume ring binder set include original research data and documents prepared by the Task Force
(such as transcripts of testimony and survey results), as well as background materials which the Task
Force found especially useful. Complete sets of the Appendix are located at the

1. Iowa Supreme Court, Statehouse, Des Moines

2. Drake Law School Library, Des Moines

3. University of Iowa College of Law, lowa City

The materials are organized to paralle! the Parts of the report. Following is an itégnized list.

PART I: Introduction

Task Force Charge

Order: In re Matter of the Appointment of the Supreme Court Task Force on Courts’ and
Communities’ Response to Domestic Abuse, August 3, 1993,

Order: August 5, 1993 [Appointing Linda McGuire]
Order: November 23, 1993 [Appointing Laurie Schipper]

Order: February 4, 1994 [Appointing Mary Tabor]

Task Force Minutes

Testimony Taken Before the Task Force



Transcnpts: December 15, 1993

Roxann Ryan, Deputy Attorney General of Iowa

Beth Barnhill, Towa Coalition Against Sexual Assault

Kathy Ryman, Legal Aid Society of Story County

Ruth Cooperrider, Citizens’ Aide/Ombudsmarn

Connie Bencke, Citizens” Aide/Ombudsman

Carrie Fitzgerald, Victim Advocate/ACCESS, Ames

Mary Ortega, Victim Advocate, Womens' Resource Center, Clinton
Nancy Becker, Victim Advocate, Family Crisis Support Network, Atlantic
Dorothy Ridle, Survivor

Marge Cary, Survivor

Witness Number Three, Survivor

Transcripts: January 12, 1994

Denver Dillard, Linn County Attorney

William Owens, Monroe County Attorney

Fred McCaw, Dubuque County Attorney

Gary Kimes, Clarke County Attorney

Connie Welu, Executive Director, Iowa County Attomeys Association .
Gary Verwers, Marion County Sheriffs’ Department

Curtis Ruby, Fort Dodge Police Department

Transcripts: March 8, 1994

Jerry Weiss, Clerk of Court, Polk County

Marlene Nelson, Clerk of Court, Scott County

Janet Harris, Trial Court Clerk ITI, Scott County

Mary Jo Herrig, Clerk of Court, Sac County

Eric Borseth, Attorney at Law, Des Moines

Jane Schambow, Assistant Public Defender, Dubuque

Judge Michael J. Streit, District Court, Lucas County

Judge Robert A. Hutchinson, District Court, Polk County

Judge Michael J. Newmeister, Associate District Court, Linn County
Magistrate Steven K. Sandblom, Magistrate, Humboldt County

Transcripts: March 9, 1994

Jeff Krantz, Batterers’ Education Program Facilitator
Jean Clark, Batterers’ Education Program Facilitator
Dale Chell, Batterers’ Education Program Facilitator
Sally Kreamer, Batterers’ Education Program Facilitator
Tracy Bray, Batterers’ Education Program Facilitator
Colleen Reichardt, Child Protective Worker, DHS

Mary Ellison, Child Protective Worler, DHS



Written testimony submitted;

Roxann M. Ryan

Beth Barnhill

Kathy P. Ryman

Ruth H. Cooperrider and Connie L. Bencke
Carrie Fitzgerald

Denver Dillard (three-page case data only)
Jerry L. Weiss

Marlene Nelson

Janet Harris

Judge Robert Hutchinson

Magistrate Steven Sandblom

Task Force Surveys & Summaries/Responses

County Attorney: instrumeni and results

Clerk of Court: instrument and results

District Court Administrators: instrument and results

Victim Advocates: instrument and responses

BEP participants: instrument, responses and summary

BEP partners (victims) of participants: instrument, responses and summary

PART O:  Scope of Domestic Abuse

Crime Victim Compensation Cases: Iowa Women Killed by their Male Partners Since 1990. Iowa
Department of Justice, Crime Victims Assistance Division, Oid Historical Building.

“The Problem”, from Rural Outreach Manual, p. 5, Pennsylvania Coalition against Domestic Vio-
lence.

Kathryn Fahnestock, “Not in My County”, excerpts from a Report on Rural Courts and Victims of
Domestic Violence, The Judges Journal, Summer 1992.

“Rural Accessibility”, from “Three-Year State Plan”, West Virginia Coalition against Domestic Vio-
lence, 1991 - 1994,

“Rural Battered Women: Isolation”, Committee against Domestic Abuse, Mankato, MN.

“Power and Control Wheel”, Domestic Abuse Intervention Project, 206 West Fourth Street, Duluth
MN 55806. (218) 722-4134.

“Equality Wheel”, Domestic Abuse Intervention Project, 206 West Fourth Street, Duluth MN 55806.
{218) 7224134,



PART TI-  The Leadership Role of the Court in Ending Domestic Abuse

Advisory Committee, Conrad N. Hiiton Foundation, hModel Code Project of The Family Violence
Project, Mode! Code on Domestic & Family Vielence, National Council of Juvenile and Family Court

Judges (1994).
Scott County Domestic Violence Coalition, “Getting Started”, (1994).

Judge Leonard P. Edwards, “Reducing Family Violence: The Role of the Family Violence Council”,
Juvenile and Family Court Journal (1992).

PART IV A: Court Response/Crimmal

Chris Carlson and Frank Nidey, “Mandatory Penalties, Victim Cooperation and Judicial Processing of
Domestic Abuse Cases”, unpublished paper (1994},

Casey G. Gwinn and Anne O’Dell, “Stopping the Violence: The Role of the Police Officer and the
Prosecutor”, 20 W.St. U.L.Rev. 297 (1993).

fowa Department of Corrections, “1993 Batterers’ Education Program Statistics”.

Towa Department of Corrections, “Summary of Development of Local Domestic Violence Coali-
tions”, (1994).

Linda McGuire, “Model Prosecution Policy and Protocol: Excerpts from Prosecution of Domestic
Violence in lowa: A Prosecution Marnual”, Prosecuting Attorneys Training Council, (1990} and later

Tevisions.

PART IV B: Court Response/Civil

«“Massachusetts Domestic Violence Registry: Developing a Coordinated Response by the Criminal
Justice System”, 14 The Womens Advocate, No. 5, September 1993.

Raina Fishbane, “Delaware’s Central Statewide Registry for Orders of Protection from Abuse”,
Domestic Violence Coordinating Council, P.O. Box 2359, Wilmington, DE 19899. (302) 577-

2684.

“How to Protect Yourself from Domestic Abuse Without a Lawyer”, lowa State Bar Association/
Volunteer Lawyers Project/Pro Se Domestic Abuse Assistance Project, 610 Fleming Bldg., Des

Moines, IA 50309.

Scott County Clerk of Court, Pro Se Domestic Abuse Petitions: Spanish and Vietnamese Language
(1994).



PART IV C: Court Response/Mediation
Letter from K. McCandless, Drake Law School Dispute Resolution Resource Center, July 20, 1994,
Barbara J. Hart, Esq., Memo to Academy of Family Mediators, July 25, 1994,

Maine Court Mediation Service, “Mediation in Cases of Dormestic Abuse: Helpful Option or Unac-
ceptable Risk?” January 1992,

Harrell, Adele, “Mediation and Domestic Violence”, from 4 Guide to Research and Family Violence,
The Urban Institute, 2100 M Street, N.-W., Washington DC 20037.

“Report from the Toronto Forum on Woman Abuse and Mediation”, June 1993,

PART V:  The Forgotten Victims: Children & Domestic Abuse

Nina Cummings and Andrea Mooney, “Child Protective Workers and Battered Women’s Advocates:
A Strategy for Family Violence Intervention”, 11 Response No. 2 (1988).

Judge John Mullen, Summary of Susan Schechter and Lisa Klee Mihaly, Ending Violence against
Women and Children in Massachusetts Families, November 1997 g

Synergy: The Newsletter of the Resource Center on Domestic Violence: Child Protection and
Custody, Vol. 1, No. 1, National Council of Juvenile and Family Court Judges, P.C. Box 8970, Reno,

NV 89507, 1-800-527-3223.

Duluth MN Domestic Abuse Intervention Project, “The Visitation Center: A Program of the Domes-
tic Abuse Intervention Project” (1994).

Ellen Pence, Doing More Harm than Good? Some Cautions on Visitation Centers, National Training
Project, Duluth, MN.
101st U.S. Congress, 2d Session H. Cong. Res. 172 (1990).

PART VI The Role of Community and Court-Related Agencies

The Religious Community

“When I Call for Help: Domestic Violence Against Women”, 22 Origins: CNS Documentary Service
No. 21, Nov. 5, 1992,

Letter from Rev. Jim Stiles.

The Medical Community;




Family Violence Prevention Fund, 383 Rhode island St., Suite 304, San Francisco, CA 94103-5133
(415)252-8900 FAX: (415) 252-8991.

Hyman, Arella. “Mandatory Reporting of Domestic Violence by Health Care Providers: A Mis-

guided Approach”.

The Nasional Health Imtiative on Domestic Violence: An Executive Summary.
The Health Care Response to Domestic Violence fact sheet.

lowa Medical Society, Sampie Hospital Protocol for Domestic Abuse (1994).

“The Billion Dollar Epidemic”, from Network News, Nevada Network against Domestic Violence,
Spring 1992.

Youth Groups
fowa State University Extension, “Domestic Abuse Teaching Materials”, (1992).

PART VI Statewide Implementation Plan

Gayle M. Turek, “How States Fund Domestic Violence Programs”, [llinois General Assembly Legis-
lative Research Unit and 1991 - 1993 update.



