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Working Draft of Restyled lowa Rules of Evidence (with comments)

Rule 5.101
Rule 5.102
Rule 5.103
Rule 5.104
Rule 5.105

Rule 5.106

Rules 5.107 to 5.200

Rule 5.201
Rules 5.202 to 5.300

CHAPTER 5
RULES OF EVIDENCE

ARTICLE |
GENERAL PROVISIONS
Scope; definitions
Purpose and-construction
Rulings on evidence
Preliminary questions

Limited-admissibility Limiting evidence that is not admissible against other
parties or for other purposes

Remainder of related acts, declarations, conversations, writings, or
recorded statements

Reserved

ARTICLE Il
JUDICIAL NOTICE
Judicial notice of adjudicative facts
Reserved

ARTICLE 11

PRESUMPTIONS IN CIVIL ACHONSANDBPROCEEDINGS CASES

Rule 5.301
Rules 5.302 to 5.400

Rule 5.401
Rule 5.402

Rule 5.403

Rule 5.404

Rule 5.405
Rule 5.406
Rule 5.407
Rule 5.408
Rule 5.409
Rule 5.410
Rule 5.411

Presumptions in generakin civil actions-and-proceedings cases generally

Reserved

ARTICLE IV
RELEMVANCGY RELEVANCE AND ITS LIMITS

General admissibility of relevant evidence

Exelusion-of Excluding relevant evidence en-greunds-of for prejudice,
confusion, er waste of time, or other reasons

Character evidence; net-admissible-to-prove-conduct-exceptions-other
crimes or other acts

Methods of proving character

Habit; routine practice

Subsequent remedial measures

Compromise and offers to-compromise and negotiations

Payment of expenses

Inadmissibitity-of pleas; Pleas, plea discussions, and related statements

Liability insurance
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Rule 5.412 Sexual abuse cases; relevance-ofa victim’s past sexual behavior
Rules 5.413 to 5.500 Reserved
ARTICLE V
PRIVILEGES
Rule 5.501 Generalrule Privilege in general
Rule 5.502 Attorney-client privilege and work product; limitations on waiver
Rules 5.503 to 5.600 Reserved
ARTICLE VI
WITNESSES
Rule 5.601 Generalrule-of competency Competency to testify in general
Rule 5.602 Lack-of Need for personal knowledge
Rule 5.603 Oath or affirmation to testify truthfully
Rule 5.604 Interpreters Interpreter
Rule 5.605 Competency-ofjudge Judge’s competency as a witness
Rule 5.606 Competeney-ofjuror Juror’s competency as a witness
Rule 5.607 Who may impeach a witness
Rule 5.608 Evidenee-of A witness’s character and-cenduet-of-witness for truthfulness
and untruthfulness
Rule 5.609 Impeachment by evidence of a criminal conviction
Rule 5.610 Religious beliefs or opinions
Rule 5.611 Mode and order of interrogation-and-presentation examining witnesses and
presenting evidence
Rule 5.612 Writing used to refresh a witness’s memory
Rule 5.613 Priorstaterents-of witnesses Witness’s prior statement
Rule 5.614 Calling-and-interrogation-of-witnesses-by-court Court’s calling or examining
a witness
Rule 5.615 Exelusion-of Excluding witnesses
Rules 5.616 to 5.700 Reserved
ARTICLE VII
OPINIONS AND EXPERT TESTIMONY
Rule 5.701 Opinion testimony by lay witnesses
Rule 5.702 Testimony by experts expert witnesses
Rule 5.703 Bases of an expert’s opinion testimony by-experts
Rule 5.704 Opinion on an ultimate issue
Rule 5.705 Biselosure-of Disclosing the facts or data underlying expert an expert’s
opinion
Rule 5.706 Court-appointed experts expert witnesses
Rules 5.707 to 5.800 Reserved
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Rule 5.801
Rule 5.802
Rule 5.803

Rule 5.804

Rule 5.805

Rule 5.806
Rule 5.807

Rules 5.808 to 5.900

Rule 5.901

Rule 5.902
Rule 5.903

Rules 5.904 to 5.1000

Comment period May 2- July 15, 2016

ARTICLE VIII
HEARSAY

Definitions that apply to this Article; exclusions from hearsay
Hearsay The rule against hearsay
Hearsay-exceptionsavatabiity-of declarantimmaterial Exceptions to the
rule against hearsay—regardless of whether the declarant is available as a
witness
Hearsay-exceptions; Exceptions to the rule against hearsay—when the
declarant is unavailable as a witness
Hearsay within hearsay
Attacking and supporting the declarant’s credibility ef-declarant
Residual exception
Reserved

ARTICLE IX
AUTHENTICATION AND IDENTIFICATION
Reguirementofauthentication-or-identification Authenticating or identifying
evidence
Self-authentication Evidence that is self-authenticating
Subscribing witness’s testimony HRRe€essary-
Reserved

ARTICLE X

CONTENTS OF WRITINGS, RECORDINGS,; AND PHOTOGRAPHS

Rule 5.1001
Rule 5.1002
Rule 5.1003
Rule 5.1004
Rule 5.1005
Rule 5.1006
Rule 5.1007
Rule 5.1008

Rules 5.1009 to 5.1100

Rule 5.1101
Rule 5.1102
Rule 5.1103

Definitions that apply to this article

Requirement of the original

Admissibility of duplicates

Admissibility of other evidence of eentents content

Publie Copies of public records to prove content

Summaries to prove content

Testimony or written-admission statement of a party to prove content
Functions of the court and jury

Reserved

ARTICLE XI
MISCELLANEOUS RULES
Applicability of the rules
Reserved
Title
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CHAPTER 5
RULES OF EVIDENCE

ARTICLE I
GENERAL PROVISIONS

Rule 5.101 Scope; definitions.

a. Scope. These rules gevern-apply to proceedings in the courts of this state to the extent and with
the exceptions stated in rule 5.1101.

b. Definitions. In these rules:

(1) “Civil case” means a civil action or proceeding.

(2) “Criminal case” includes a criminal proceeding.

(3) “Public office” includes a public agency.

(4) “Record” includes a memorandum, report, or data compilation.

(5) “Other Iowa Supreme Court rule” means a rule the Iowa Supreme Court has adopted under
statutory-authority.

(6) A reference to any kind of written material or any other medium includes electronically stored
information.

(7) “Victim” includes an alleged victim.

Rule 5.102 Purpose and-censtruction. These rules shal-should be construed so as to seeurefairnessin
administrationadminister every proceeding fairly, elmination eliminate ef-unjustifiable expense and
delay, and prometion promote ef-growth-and-development-the development of evidence the law, of
evidence to the end that-of ascertaining the truth may-be-asecertained and proceedingsjustly-determined

securing a just determination.

Rule 5.103 Rullngs on ewdence.

a. Preserving a claim of error. A partv may claim error in a ruling to admlt or exclude eV|dence

only if the error affects a substantial right of the party and:

(1) if the ruling admits evidence, a party, on the record:

(A) timely objects or moves to strike; and

(B) states the specific ground, unless it was apparent from the context; or

(2) if the ruling excludes evidence, a party informs the court of its substance by an offer of proof,
unless the substance was apparent from the context.

b. Not needing to renew an objection or offer of proof. Once the court rules definitively on the
record—either before or at trial—a party need not renew an objection or offer of proof to preserve a
claim of error for appeal.
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Federal rule 103(b) restyled (2011):
b. Not needing to renew an objection or offer of proof. Once the court rules
definitively on the record—either before or at trial—a party need not renew an
objection or offer of proof to preserve a claim of error for appeal.

Comment on substantive distinction:
This rule was contained in FRE 103(a)(2) prior to the 2011 revision. The lowa rules
do not contain a counterpart to pre- or post-2011 FRE 103(b). The lowa Supreme
Court, however, has embraced a concept similar to that contained in the revised FRE
103(b). See State v. Miller, 229 N.W.2d 762, 768 (lowa 1975) (holding that once the
district court makes a definitive ruling as to the admissibility of evidence, the party
need not renew that objection to preserve error for appeal).

b.c.Record-of offerand-ruling Court’s statement about the ruling; directing an offer of proof. The
court may add-make any ether-orfurther-statement which-shows-about the character or form of the

evidence, the-form-in-which-it-was-offered; the objection made, and the ruling thereen. {-The court may
direct that th&matqtqge#an offer of proof be made in G]-HGSHGH—&HG—&HSWGF—QUESUOI’] -and-answer form.

d. Preventing the jury from hearmq inadmissible ewdence To the extent practicable, the court must

conduct a jury trial so that inadmissible evidence is not suggested to the jury by any means.

Federal rule 103(e) restyled (2011):
e. Taking notice of plain error. A court may take notice of a plain error
affecting a substantial right, even if the claim of error was not properly
preserved.

Comment on substantive distinction:
The lowa rules do not contain a counterpart to pre- or post- 2011 FRE 103(e)
(previously FRE 103(d)), allowing a court to judicially notice “plain error.” About 20
states apply some version of the plain error rule in civil cases. See Tory A. Weigand,
Esq., Raise or Lose: Appellate Discretion and Principled Decision-Making, 17 Suffolk
J. Trial & App. Advoc. 179, 228-29 (2012).

Rule 5.104 Preliminary questions.

ef—ewdenee—e*eept—these—w&l#espeet—te—p#wﬂeges—ln qeneral Sublect to ruIe 5. 104(b) the court must

decide any preliminary guestion about whether a witness is qualified, a privilege exists, or evidence is
admissible. In so deC|d|nq the court is not bound by evidence rules except those on pr|V|que

seppen—a—ﬁﬁdmg—ef—me—fum#ment—ef—the—eendttmn—Relevance that depends on a fact. When the

relevance of evidence depends on whether a fact exists, proof must be introduced sufficient to support a
finding that the fact does exist. The court may admit the proposed evidence on the condition that the
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proof be introduced later.

W@Wme%emﬂ%}dée% Conductlnq a hearlnq so that the

jury cannot hear it. The court must conduct any hearing on a preliminary guestion so that the jury
cannot hear it if:

(1) The hearing involves the admissibility of a confession;

(2) A defendant in a criminal case is a witness and so requests; or

(3) Justice so requires.

d. Festimony-by-aceused-Cross-examining a defendant in a criminal case. Fhe-aceused-does-netby
By testifying upon-on a preliminary matter—question, a defendant in a criminal case does not become
subject to cross-examination as—te—on other issues in the case. Testimony given by the—aeccused a
defendant in a criminal case upon a preliminary question is not admissible against the aceused-defendant
on the issue of guilt but may be used for impeachment if inconsistent with defendant’s testimony given

by-the-aceused-at the-trial.

Federal rule 104(d) restyled (2011)
(d) Cross-Examining a Defendant in a Criminal Case. By testifying on a
preliminary question, a defendant in a criminal case does not become subject
to cross-examination on other issues in the case.

Comment on substantive distinction:

The first sentence of lowa Rule 5.104(d) is substantively identical to its 2011
restyled federal counterpart. The second sentence, however, is a substantive departure
from pre- and post-2011 FRE 104(d). The lowa rule expressly allows use of
testimony of an accused on a preliminary question for impeachment purposes; the
parallel federal rule does not have this provision. In federal court a defendant would
presumably be subject to the use of statements made during a preliminary hearing for
impeachment purposes if the defendant testifies inconsistently at trial. See FRE
801(d)(1)(a) (providing that prior inconsistent statements by a witness "given
under penalty of perjury at a trial, hearing, or other proceeding or in a deposition" are
not hearsay and are therefore admissible); cf., Oregon v. Hass, 420 U.S. 714, 721
(1975) (allowing statements which would be inadmissible under Miranda to be used
for impeachment).

e. Evidence relevant to Weight-weight and credibility. This rule does not limit theright-of a party
party’s right to introduce before the jury evidence that is relevant to the weight or credibility of other

evidence.

Rule 5.105 l:l-m-l-t&d—&d-m—lﬁ&l—b#—l-t—y L|m|t|nq ewdence that is not admissible against other parties or
for other purposes.

admissible aqalnst a party or for a_purpose—but not against another party or for another purpose—the

court, upen—regueston timely request, shalmust restrict the evidence to its proper scope and instruct the
jury accordingly.

Rule 5.106 Remainder of related acts, declarations, conversations, writings, or recorded
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statements.
a. When If a party introduces all or part of an act, declaration, conversation, writing, or recorded

statement, erpart-thereof-is-introduced-by-a-party; an adverse party may require the introduction, at that

tlme of any other part or any other act, declaratlon conversation, ertlng, or recorded statement is

that in falrness ought to be considered at the same time.

b. Upon reguest-by-an adverse party-party’s request, the court may;—h-its-diseretion; require the
offering party to introduce eentemperaneeushy-at the same time with all or part of the act, declaration,
conversation, writing, or recorded statement, erpart-thereof; any other part or any other act, declaration,
conversation, writing, or recorded statement which-that is admissible under rule 5.106(a). Fhis+rule-Rule
5.106(b), however, does not limit the right of any party to develop further on cross-examination or in the
party’s case in chief matters admissible under rule 5.106(a).

Federal rule 106 restyled (2011)
Rule 106. Remainder of or Related Writings or Recorded Statements.
If a party introduces all or part of a writing or recorded statement, an adverse
party may require the introduction, at that time, of any other part — or any
other writing or recorded statement — that in fairness ought to be considered
at the same time.

Comment on substantive distinction:

2011 restyled FRE 106 does not, by its terms apply to acts, declarations, and
conversations as does lowa rule 5.106. The Advisory Committee note to FRE 106
explains that, for practical reasons, "the rule is limited to writings and recorded
statements and does not apply to conversations.” The changes to rule 106 in the 2011
restyled FRE were minor and nonsubstantive. The lowa rule diverged from its federal
counterpart prior to the 2011 revision.

lowa rule 5.106(b) is another substantive departure from pre- and post-2011 FRE
106, which does not contain subsections. The substantive difference between
subsection (b) and FRE 106 is the additional sentence of subsection (b) of the lowa
rule: “This rule, however, does not limit the right of any party to develop further on
cross-examination or in the party’s case in chief matters admissible under rule
5.106(a).” The principle of the second sentence of subsection (b) of 5.106, however,
is also present in the interpretation of FRE 106. Beech Aircraft Corp. v. Rainey, 488
U.S. 153, 172, 109 S.Ct. 439, 102 L.Ed.2d 445 (1988) (“[T]he Advisory Committee
stressed that it ‘does not in any way circumscribe the right of the adversary to develop
the matter on cross-examination or as part of his own case.” ” (quoting Fed. R. Evid.
106 Advisory Committee's note)).

Rules 5.107 to 5.200 Reserved.

ARTICLE I1
JUDICIAL NOTICE

Rule 5.201 Judicial notice of adjudicative facts.
a. Scope-ofrule. This rule governs enly-judicial notice of an adjudicative faets-fact only, not a

legislative fact.
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Federal rule 201(a) restyled (2011):
(a) Scope. This rule governs judicial notice of an adjudicative fact only, not a
legislative fact.
Comment on distinction:
The lowa rule does not specify that it does not govern legislative facts, but it is
implied.

b. Kinds of facts_that may be judicially noticed. A The court may judicially neticed-notice a fact
must-be-ene-that is not subject to reasonable dispute in-thatbecause it: is-either

(1) Is generally known within the trial court’s territorial jurisdiction; efthe-trial-court or

(2) eapable-of-aceurate-and-ready-determination-by-resert-te Can be accurately and readily determined

from sources whose accuracy cannot reasonably be questioned.

c. WhendiseretionaryTaking notice. A The court: may-takejudicial-noticewhetherregquested-or-net.

(1) May take judicial notice on its own; or

(2) Must take judicial notice if a party requests it and the court is supplied with the necessary
information.

d. WhenmandatoryTiming. A The court shalb-may take judicial notice Hreguested-by-aparty-and
supphied-with-the-necessary-information-at any stage of the proceeding.

e. Opportunity to be heard. On timely request, A a party is entitled upon-timehy—request-to—an
opportunity-to be heard as—te-on the propriety of taking judicial notice and the tenor—efthe-matter
neticednature of the fact to be noticed. tr-the-absence-ofpriornotification-therequest-may-be-made-after
judicial-netice-has-been-taken: If the court takes judicial notice before notifying a party, the party, on
request, is still entitled to be heard.

f.  TFime-oftaking-neticelnstructing the jury.Judicial-netice-may-be-taken-at-any-stage-of the-
proceeding:In a civil action-er-proceeding-case, the court shal-must instruct the jury to accept as-
conclusive-any-factjudiciathy-the noticed fact as conclusive. In a criminal case, the court shal-must
instruct the jury that it may-but-is-netreguired-to; or may not accept as-conchusive-any-the noticed fact
judicialynoticed-as conclusive.

Rules 5.202 to 5.300 Reserved.



N o o b W N

9
10

11
12
13
14
15
16
17
18
19

Draft Restyle (with text boxes) Comment period May 2- July 15, 2016

ARTICLE 11
PRESUMPTIONS IN CIVIL ACHONS-AND-PROCEEDINGS CASES

Rule 5.301 Presumptions in generalin civil actions-and-proceedings cases generally. Nething-in
these These rules shat-be-deemed-te-do not modify or supersede existing law relating to presumptions in

civil actions-and-proceedings-cases.

Federal rule 301 restyled (2011):
Rule 301. Presumptions in Civil Cases Generally.
In a civil case, unless a federal statute or these rules provide otherwise, the
party against whom a presumption is directed has the burden of producing
evidence to rebut the presumption. But this rule does not shift the burden of
persuasion, which remains on the party who had it originally.

Comment on substantive distinction:
The FRE Advisory Committee noted that the 2011 amendments to this rule are
"stylistic only" and not intended to be substantive. The federal rule states that unless
otherwise provided by statute or the rules, “a party against whom a presumption is
directed has the burden of producing evidence to rebut the presumption.” The parallel
lowa rule does not contain this language and does not define who has the burden to
rebut a presumption, and thus the effect of a rebuttable presumption under the lowa
rule is somewhat unclear. See Joel S. Hjelmaas, Stepping Back from the Thicket: A
Proposal for the Treatment of Rebuttable Presumptions and Inferences, 42 Drake L.
Rev. 427, 445 (1993).

Rules 5.302 to 5.400 Reserved.

Federal rule 302 restyled (2011):
Rule 302. Applying State Law to Presumptions in Civil Cases.
In a civil case, state law governs the effect of a presumption regarding a claim
or defense for which state law supplies the rule of decision.

Comment on substantive distinction:
The lowa rules naturally do not contain a counterpart to pre- or post-2011 FRE 302.
FRE 302 relates to state evidence rules being applied to trial of state law claims in
federal court. This concept is generally inapplicable to lowa courts, although a parallel
provision could be crafted relating to federal claims tried in state court. See Joel S.
Hjelmaas, Stepping Back from the Thicket: A Proposal for the Treatment of Rebuttable
Presumptions and Inferences, 42 Drake L. Rev. 427, 452 n. 172 (1993) (citing 1 Allan
D. Vestal & Phillip Willson, lowa Practice § 37:23 (Supp. 1992)).

ARTICLE IV
RELEMANGY RELEVANCE AND ITS LIMITS

Rule 5.401 Pefinition-of-“relevant-evidenee2Test for relevant evidence. “Relevant-evidence’means

evidence-Evidence is relevant if:
a. It has any tendency to make a fact more or less probable than it would be without the evidence; and
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b. The fact is of consequence in determining the action.

Rule 5.402 Reley .
admissibility of relevant eV|dence Ail—reiev&nteRelevant eV|dence is adm|35|ble exeepteasr nless any
of the following provide otherwise: previded—by-the United States CenstitutionsConstitution ef-the
United-States-or the-state-of-lowa_Constitution, by statute, by-these rules, or by other rules-of-the-lowa
Supreme Court rule. Evidence-which-Irrelevant evidence is not relevantis-net-admissible.

Rule 5.403 Exelusion—of Excluding relevant evidence en-grounds—ef for_prejudice, confusion, er
waste of time,or other reasons. Altheugh The court may exclude relevant; evidence may-be-excluded
if its probative value is substantially outweighed by the a danger of one or more of the following:unfair
prejudice, eenfusien-confusing ef the issues, er misleading the jury, erby-censiderations-ef-undue delay,
waste wasting ef-time, or reedlesspresentation-of-needlessly presenting cumulative evidence.

Rule 5.404 Character evidence; net-admissible-toprove-conduct; exceptions:-other crimes or other

acts.

a. Character evidence.-generaty--
(1) CGharacter-ofaceusedProhibited uses. Evidence of a person’s character or a-character trait-efthe

petsen’s—character—is not admissible—for—the—purpose—of-proving to prove that the—persen—acted—in
conformity-therewith-on a particular occasion the person acted in accordance with the character or trait;
execept:.

(2) Gha#aeter—et—vmtlm—Exceptlons for a defendant or V|ct|m Ewdenee—ef—a—pemnent—tlcait—ef—the

(A) In crlmlnal cases.

(i) A defendant may offer evidence of the defendant’s pertinent trait, and if the evidence is admitted, the
prosecutor may offer evidence to rebut it.

(ii) Subject to the limitations in rule 5.412, a defendant may offer evidence of the victim’s pertinent
trait of-character-of-the-victim-of-the-crime-offered-by-an-aceused, and if the evidence is admitted, er-by
the proseeutiontoe-the prosecutor may offer evidence to rebut the same-it;.

(iii) When the alleged victim is unavailable to testify due to death or physical or mental incapacity, the
prosecutor may offer er-evidence of a the v1ct1m s eharaeter—tralt of peacefulness eﬁthe%etrme#eped-by

mentai—ineapaeityto rebut evidence that the victim was the first aggressor.
(B) In civil cases.
(i) Evidence of an alleged victim’s character for violence ef-the-victim-of-assaultive-conduet may be

offered on the issue of self defense by a party accused of the-assaultive conduct against the victim;-er.
(ii) If evidence of peaceable- a victim’s character for violence is admitted, any party may offer
evidence of the victim’s peaceful character to rebut the-same it.
(3) Characterof-Exceptions for a witness. Evidence efthe-characterof a witnesswitness’s character;
asprovided-in-may be admitted under rules 5.607, 5.608, and 5.609.

10
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Federal rule 404(a)(2)-(3) restyled (2011):
(2) Exceptions for a Defendant or Victim in a Criminal Case. The following
exceptions apply in a criminal case:
(A) a defendant may offer evidence of the defendant’s pertinent trait, and
if the evidence is admitted, the prosecutor may offer evidence to rebut it;
(B) subject to the limitations in Rule 412, a defendant may offer evidence
of an alleged victim’s pertinent trait, and if the evidence is admitted, the
prosecutor may:
(i) offer evidence to rebut it; and
(ii) offer evidence of the defendant’s same trait; and
(C) in a homicide case, the prosecutor may offer evidence of the alleged
victim’s trait of peacefulness to rebut evidence that the victim was the first
aggressor.

Comment on substantive distinction:

lowa rule 5.404(a)(2) contains several notable structural distinctions from the
2011 restyled FRE. The restyled FRE allows admission of evidence related to a
defendant’s pertinent trait and allows the prosecution in a homicide case to offer
evidence of the victim’s trait. Conversely, lowa rule 404(a)(2) allows the
prosecution to offer evidence of an alleged victim’s trait at any time when there is
death or incapacitation of the victim.

Another major distinction is that subsection (a)(2)(B) of the lowa rule provides
for evidence of the victim's violent or peaceful character in civil cases. The pre-
and post-2011 federal counterpart is limited to criminal cases.

In 404(a)(2)(A)(ii), adding the phrase “and offer evidence of the defendant’s
same trait” to the end of the restyled sentence would be a substantive change, but
it would conform Iowa’s rule with FRE 404(a)(2)(B)(ii).

b. Othercrimes; Crimes, wrongs, or other acts.

(1) Prohibited use. Evidence of ether-erimes—wrongs—er-aets-a crime, wrong, or other act is not
admissible to prove the-a person’s character ef-apersen-in order to show that on a particular occasion the
person acted in confermity-therewith accordance with the character.

(2) Permitted uses. This evidence may—however; be admissible for ether—purpeses;for another

purpose such as preef-ef-proving motive, opportunity, intent, preparation, plan, knowledge, identity, ef
absence of mistake, or lack of accident.

11
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Federal rule 404(b) restyled (2011):
(b) Crimes, Wrongs, or Other Acts.
(1) Prohibited Uses. Evidence of a crime, wrong, or other act is not
admissible to prove a person’s character in order to show that on a
particular occasion the person acted in accordance with the character.
(2) Permitted Uses; Notice in a Criminal Case. This evidence may be
admissible for another purpose, such as proving motive, opportunity,
intent, preparation, plan, knowledge, identity, absence of mistake, or lack
of accident. On request by a defendant in a criminal case, the prosecutor
must:
(A) provide reasonable notice of the general nature of any such evidence
that the prosecutor intends to offer at trial; and
(B) do so before trial — or during trial if the court, for good cause,
excuses lack of pretrial notice.

Comment on substantive distinction:
Under federal rule 404(b)(2), the prosecution must provide a defendant
reasonable notice of the general nature of "other acts” evidence. The lowa rule
does not have this requirement.

Rule 5.405 Methods of proving character.

a. By Reputationreputation or opinion. -aH-cases-r-which-When evidence of a person’s character
or a character trait of-characterofa—person-is admissible, proef-may-be-made-it may be proved by
testimony about the person’s as-te-reputation or by testimony in the form of an opinion. On cross-
examination_of the character witness, inguiry-is-alowable-the court may allow an inguiry into relevant
specific instances of the person’s conduct.

b. By Specifie-specific instances of conduct. tr—eases—in—which-When a person’s character or a
character trait ef-character—ofa-person is an essential element of a charge, claim, or defense, the
character or trait proef-may also be made proved by relevant ef-specific instances of the person’s
conduct.

Rule 5.406 Habit; routlne practlce Evidence ef-the-habit of a pe#sen person s habit or ef—the—reu!&ne

conformity-with-the-habit-orroutine-practice an organization’s routine practice may be admitted to prove

that on a particular occasion the person or organization acted in accordance with the habit or routine
practice. The court may admit this evidence regardless of whether it is corroborated or whether there
was an eyewitness.

Rule 5.407 Subsequent remedial measures. When-after-an-event; measures are taken which; i#-taken-
previoushy-that would have made the-event an earlier injury or harm less likely to occur, evidence of the
subsequent measures is not admissible to prove negligence or culpable conduct in-cennectionwith-the-
event.—Thisrule-does-netrequire-the-execlusion-of But the court may admit this evidence efsubsequent
measures-when offered in-cennection-with-on a manufacturing defect claim based on strict liability in
tort or breach of warranty, or when offered for another purpose, such as impeachment or—if disputed—

proving ownership, control, or feasibility of precautionary measures—+f-centroverted-er-impeachment.

12
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Federal rule 407 restyled (2011):
Rule 407. Subsequent Remedial Measures. When measures are taken that
would have made an earlier injury or harm less likely to occur, evidence of the
subsequent measures is not admissible to prove:

. negligence;

. culpable conduct;

o a defect in a product or its design; or
. a need for a warning or instruction.

But the court may admit this evidence for another purpose, such as
impeachment or—if disputed—proving ownership, control, or the feasibility of
precautionary measures.

Comment on substantive distinction:

In addition to several linguistic distinctions there are notable substantive distinctions
between lowa rule 5.407 and its pre- and post-federal counterpart. Restyled FRE 407
expressly prohibits the use of evidence of subsequent remedial measures to prove a
defect in a product or its design. lowa rule 5.407 does not. lowa rule 5.407 expressly
permits using evidence of subsequent remedial measures in cases involving strict
liability and breach of warranty. FRE 407 does not. We have adopted sections one
and two of the Restatement (Third) of Torts: Product Liability for product defect cases
and no longer distinguish between negligence and strict liability theories in cases based
on a design defect or a failure to warn. See Wright v. Brooke Group Ltd., 652 N.W.2d
159, 169 (lowa 2002). Accordingly, we no longer interpret the rule to allow evidence
of subsequent remedial measures to prove liability in product cases based on design
defect, failure to warn, or breach of warranty. See Scott v. Dutton-Lainson Co., 774
N.W.2d 501, 508 (lowa 2009).

The wording of current lowa rule 5.407 may be inconsistent with case law. The
restyling adds the following wording to the rule: “injury or harm,” “manufacturing
defect,” and “when offered.”

The restyling deletes “in connection with the injury or harm” from the end of the first
sentence as unnecessary.

Rule 5.408 Compromise and offers te-compromise and negotiations.
a. Prohibited uses. Evidence of the following is not admissible—on behalf of any party—to prove or

disprove the validity or amount of a disputed claim.

(1) furnishing; Furnishing, promising, or offering—or premising-te-furnish,-6r(2) accepting, e+
offering-or promising to accept, or offering to accept—a valuable consideration in compromising or
attemptlng to compromlse aclaim wmeh that was dlsputed as—te on either validity or amount-s-ret-

(2) Ewelene&e#eenduet Conduct or a statements statement made Jrlcrdurlng compromise negotiations-
is-tikewise-not-admissibleabout the clalm

b. Excegtlons

or-proseeutionThe court may admit this evidence for another purpose, such as proving a witness’s bias

or prejudice, negating a contention of undue delay, or proving an effort to obstruct a criminal
investigation or prosecution.

13
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Federal rule 408 restyled (2011):
Rule 408. Compromise Offers and Negotiations.
(a) Prohibited Uses. Evidence of the following is not admissible—on behalf of
any party—either to prove or disprove the validity or amount of a disputed
claim or to impeach by a prior inconsistent statement or a contradiction:
(1) furnishing, promising, or offering—or accepting, promising to accept, or
offering to accept—a valuable consideration in compromising or attempting to
compromise the claim; and
(2) conduct or a statement made during compromise negotiations about the
claim—except when offered in a criminal case and when the negotiations
related to a claim by a public office in the exercise of its regulatory,
investigative, or enforcement authority.
(b) Exceptions. The court may admit this evidence for another purpose, such
as proving a witness’s bias or prejudice, negating a contention of undue delay,
or proving an effort to obstruct a criminal investigation or prosecution.
Comment on substantive distinction:

lowa rule 5.408 and its 2011 restyled federal counterpart contain significant
differences. One substantive distinction is that the pre- and post-2011 FRE 408 do "not
prohibit the introduction in a criminal case of statements or conduct during
compromise negotiations regarding a civil dispute by" the government. Fed. R. Evid.
408 Advisory Committee's note. lowa rule 5.408 is silent, but case law suggests that
the lowa rule 5.408 does not apply in criminal cases. See State v. Burt, 249 N.W.2d
651 (lowa 1977); see also State v. Dahlstrom, 224 N.W.2d 443 (lowa 1974).

Additionally, the pre- and post-2011 FRE expressly does not permit the use of
offers of compromise to impeach a prior inconsistent statement or contradiction. lowa
rule 5.408 is silent on offers of compromise for impeachment purposes.

Finally, the lowa rule expressly does not protect pre-existing information. This
language was removed from the FRE in 2006 and the Advisory Committee noted that it
was superfluous.

The current lowa rule is restructured consistent with the 2011 FRE restyling. The
restyling adopts the federal catch phrases for sub a and b and adds “ —on behalf of any
party— and “or disprove” to sub a.

Rule 5.409 Payment of expenses. Evidence of furnishing, er-effering—er-promising to pay, or

offering to pay expenses eccasioned—by resulting from an injury is not admissible to prove
liability for the injury.

Federal rule 409 restyled (2011)

Rule 409. Offers to Pay Medical and Similar Expenses.
Evidence of furnishing, promising to pay, or offering to pay medical, hospital, or
similar expenses resulting from an injury is not admissible to prove liability for
the injury.

Comment on nonsubstantive distinction:
The pre- and post-2011 FRE expressly refers to medical and hospital expenses. lowa
rule 5.409 does not, although such expenses are implied and apparently contemplated
by the rule.

14
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Rule 5.410 hnadmissibitity—ofpleas, Pleas, plea discussions, and related statements. Exeept-as
otherwiseprovided-in-thisrule-or-lowa-R—Crim—P-210(5);

a. Prohibited uses. In a civil or criminal case, evidence of the following is not—in—any—eivil-or
criminal—proceeding; admissible against the defendant who made the plea or was—a—participant
participated in the plea discussions:

(1) A pleaof guilty plea which that was later withdrawn.

(2) A plea-ef nolo contendere pleain-a-federal-court-orcriminal-proceeding-inanotherstate.

(3) Any A statement made in-the-course-of-anyproceedings during a proceeding on either of those
pleas under Fed. R. Crim. P. 11, lowa R. Crim. P. 2.10, or a comparable state procedure ir-other-states
regarding either of the foregoing pleas.

(4) Any A statement made in-the—course—of during plea discussions with an attorney for the
prosecuting authority which-de if the discussions do not result in a guilty plea efguitty or which+resultin

a—plea—et—ge»lty—later—wthdtamm—or thev resulted ina Iater-W|thdrawn qunty plea

b Exceptlons The court may admlt a statement described in rule 1. 410(a)(3) or (4)

& (1) In any proceeding whereint in which another statement made i-the-course-ef during the same
plea or plea discussions has been introduced, if in fairness ane-the statement statements ought-in-fairness
to be considered contemporanesushy-with-it-together.

(2) In a criminal proceeding for perjury or false statement, if the defendant made the statement
was-made-by-the-defendant under oath, on the record, and in-the-presence-of with counsel present.
Rule 5.411 Liability insurance. Evidence that a person was or was not insured against liability is not
admissible upon-the-issue-of to prove whether the person acted negligently or otherwise wrongfully. Fhis
rule-does-netreguire-the-exclusion-of But the court may admit this evidence ef-insurance-against-liability
when-offered for another purpose, such as proof-of-agency,-ownership-or-control-or proving a witness’s

bias or prejudice efa-witness or proving agency, ownership, or control.

Rule 5.412 Sexual abuse cases; Felevaneeef victim’s past sexual behaV|or
a. Prohibited uses. A

person-s-aceused-of The following eV|dence is not adm|55|ble ina crlmlnal proceedlnq mvolvmq alleqed
sexual abuse;:
(1) reputation Reputation or opinion evidence ef-the offered to prove that a victim engaged in past

other sexual behawore#an&”eged%eﬂme#suekwe;eu&ﬁbus&m&et&dmﬁslble
sexu&l—abese—ewdenee EV|dence of a victim’s past—other sexual behaV|or other than reputatlon or
opinion evidence. is-also-notadmissible-unless-such-evidence-is-either-of the-following:

b._Exceptions.
(1) Criminal cases. The court may admit the following evidence in a criminal case: Admitted—in

(A) Past—Ewdence of specific instances of a victim’s sexual behavior Wlt-h—perens—etheHh&tHhe
aeeused, if offered by A A
the-aHeged-wictim; to prove that someone other than the defendant was the source of semen, e+injury, or
other physical evidence.
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Draft Restyle (with text boxes) Comment period May 2- July 15, 2016

(B) Past Evidence of spemﬁc instances of a victim’s Sexual behavior with the—aeeused—aﬂd—ts—eﬁer—ed

respect to—whleh—the person accused of sexual abuse, B—aueged—lf the defendant offers it to prove

consent.
(C) Evidence whose exclusion would violate the defendant’s constitutional rights.
(2) Civil cases. Rule 5.412(b) does not apply in civil cases.
c. Procedure to determine admissibility.

(1) Motion. If the persen-aceused-of-sexual-abuse defendant in a criminal sexual abuse case intends

to offer evidence under rule 5.412(b), evidence-of-specific-instances-of the-alleged-vietim’s-past-sexual
behaviorthe-aceused-shal the defendant must:

(A) make File a written motlon to offer such the evidence het—later—than at least 15 14 days before the
date-on-which-the trial in-w
the court-may-aHe 3
either that the ewdence is newly dlscovered and could not have been obtalned earlier through the
exercise of due diligence, or that the issue-te-whieh-sueh evidence relates to an issue that has newly
arisen in the case, and sets a different time.

(B)-Any-motion-made-under-this-paragraph-shall-be-served Serve the motion on all ether parties and
on the aleged-victim, or when appropriate, the victim’s guardian or representative.

(C) File with the motion an offer of proof en-the-evidence-sought-to-be-admitted: that specifically
describes the evidence and states the purpose for which the evidence is to be offered

(2) Hearing. 3
prook If the court determines that the offer of proof contains eV|dence descrlbed in ruIe 5.412(b), the
court shal-erder must conduct a hearing in ehamberscamera to determine if such evidence is admissible.

(A) At sueh the hearing the parties may call witnesses, including the alleged victim, and offer
relevant evidence.
(B) Notwithstanding rule 5.104(b), if the relevancy of the evidence which-the-accused-seeksto-offerin
thetHaLdepends upen on the fulflllment of a condition of fact, the court, atthe during a hearing in

: : he all camera, must accept

eV|dence on tharssueef Whether such- the condltlon of fact is fulfllledand%halt—determmeeuealssue

3} (C) If the court determines en-thebasis—of -the-hearing-deseribed-in—rule 5-412(c}{2)-that the
evidence which-the-accused-seeks—to-offer is relevant and that the probative value of-such-evidence
outweighs the danger of unfair prejudice, sueh the evidence shalt will be admissible in-the at trial to the

extent an-ordermade-by the court specifies, including the evidence on which may-be-offered-and-areas
\AﬂtrerespeeHeM#Hethheauegedrthe V|ct|m may be exammed or cross-examined.

Federal rule 412 (a)-(b)restyled (2011):
Rule 412. Sex-Offense Cases: The Victim’s Sexual Behavior or
Predisposition.
(a) Prohibited Uses. The following evidence is not admissible in a civil or
criminal proceeding involving alleged sexual misconduct:
(1) evidence offered to prove that a victim engaged in other sexual behavior; or
(2) evidence offered to prove a victim’s sexual predisposition.

16



Draft Restyle (with text boxes)

(b) Exceptions.
(1) Criminal Cases. The court may admit the following evidence in a criminal
case:
(A) evidence of specific instances of a victim’s sexual behavior, if offered to
prove that someone other than the defendant was the source of semen, injury,
or other physical evidence;

Comment on substantive distinctions:

lowa rule 5.412 and its 2011 restyled federal counterpart contain significant
substantive, structural, and linguistic differences. The substantive differences predate
the 2011 revision.

The lowa rule refers to "past sexual behavior," see 5.412(a), while the federal rule
refers to "other sexual behavior" in subsection (a)(1). Also, the federal rule refers to
"sexual predisposition” in subsection (a)(2). The lowa rape shield rule does not
reference sexual predisposition.

The restyling retains the narrower phrase “sexual abuse” in the Iowa rule.

Federal rule 412(b), cont. restyled (2011):
(B) evidence of specific instances of a victim’s sexual behavior with respect to
the person accused of the sexual misconduct, if offered by the defendant to
prove consent or if offered by the prosecutor; and
(C) evidence whose exclusion would violate the defendant’s constitutional rights.
(2) In a civil case, the court may admit evidence offered to prove a victim’s
sexual behavior or sexual predisposition if its probative value substantially
outweighs the danger of harm to any victim and of unfair prejudice to any party.
The court may admit evidence of a victim's reputation only if the victim has
placed it in controversy.

Comment on substantive distinction:
Subsection (b)(2) makes 2011 restyled FRE 412 applicable in civil cases. lowa's rape
shield rule only applies in criminal cases. See State v. Kraker, 494 N.W.2d 687 (lowa
1993).

Federal rule 412(c)-(d) restyled (2011):
(c) Procedure to Determine Admissibility.
(1) Motion. If a party intends to offer evidence under Rule 412(b), the party
must:
(A) file a motion that specifically describes the evidence and states the
purpose for which it is to be offered;
(B) do so at least 14 days before trial unless the court, for good cause, sets a
different time;
(C) serve the motion on all parties; and
(D) notify the victim or, when appropriate, the victim’s guardian or
representative.
(2) Hearing. Before admitting evidence under this rule, the court must conduct
an in camera hearing and give the victim and parties a right to attend and be
heard. Unless the court orders otherwise, the motion, related materials, and
the record of the hearing must be and remain sealed.
(d) Definition of “Victim.” In this rule, “victim” includes an alleged victim.

Comment period May 2- July 15, 2016
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Comment on substantive distinction:

The lowa rule requires a motion be made at least 15 days before trial and the 2011
restyled FRE counterpart provides such motion must be made 14 days before trial. The
FRE utilizes "good cause" language for determining when the deadline may be
excepted. The lowa rule is more circumscribed and affords the court less discretion in
deciding when the deadline can be excepted. The FRE requires notification of a
victim's guardian or representative when appropriate. The lowa rule does not expressly
require this. The FRE expressly requires that the motion, related materials, and record
of the hearing remain sealed.

Comment on substantive distinction:

Subsection (c)(2) provides greater specificity regarding the procedure for admission.
This subsection requires an offer of proof and provides for the calling of witnesses at
the hearing, and the offering of other "relevant evidence.” Furthermore, the lowa rule
expressly directs the judge to ignore rule 5.104(b) when the relevance of the evidence
presented at the hearing depends on a condition of fact. FRE 412 no longer contains
such a provision and the Advisory Committee notes indicate that it was removed due to
confusion and constitutional concerns.

Comment on distinction:
Subsection (c)(3) explains that if relevance and the preeminence of probative value are
demonstrated at the hearing then the evidence is admissible. This is not expressly stated
in the FRE counterpart but is presumably implied. Subsection (c)(3) also directs the
court to determine the extent to which the evidence may be put to use. The FRE
counterpart does not do so but the court clearly has the authority to do so.

Rules 5.413 to 5.500 Reserved.

18



O 00 NO U B WN -

10
11
12
13
14

Draft Restyle (with text boxes)

Federal rule 413 restyled (2011):
Rule 413. Similar Crimes in Sexual-Assault Cases.

Comment on substantive distinction:
The lowa rules do not specifically provide for the admission of similar crimes in sexual
assault or child-molestation cases. lowa Code § 701.11 permits evidence of similar
offenses in criminal prosecutions for sexual abuse cases. The statute, however, has
been held unconstitutional when used to admit such evidence to demonstrate general
propensity. State v. Cox, 781 N.W.2d 757 (lowa 2010).

Federal rule 414 restyled (2011):
Rule 414. Similar Crimes in Child-Molestation Cases.

Comment on substantive distinction:
The lowa rules do not specifically provide for the admission of similar crimes in sexual
assualt or child-molestation cases. lowa Code § 701.11 permits evidence of similar
offenses in criminal prosecutions for sexual abuse cases. However, we have held the
statute unconstitutional when used to admit such evidence to demonstrate general
propensity. State v. Cox, 781 N.W.2d 757 (lowa 2010).

Federal rule 415 restyled (2011)
Rule 415. Similar Acts in Civil Cases Involving Sexual Assault or Child
Molestation.

ARTICLEV
PRIVILEGES

Comment period May 2- July 15, 2016

Rule 5.501 Generalrule Privilege in _general. Nothing in these rules-shalbe-deemed—to-—modify
modifies or supersede-supersedes existing law relating-te-governing a claim of the-privilege efa-withess;

H 1

Federal rule 501 restyled (2011)
Rule 501. Privilege in General.
The common law—as interpreted by United States courts in the light of reason
and experience—governs a claim of privilege unless any of the following
provides otherwise:
¢ the United States Constitution;
o afederal statute; or
e rules prescribed by the Supreme Court.
But in a civil case, state law governs privilege regarding a claim or defense for
which state law supplies the rule of decision.
Comment on distinction:
lowa rule 5.501 necessarily departs from the pre- and post-2011 federal counterpart but
remains analogous. In lowa courts, lowa law, not federal common law, governs
privilege.

Rule 5.502 Attorney-client privilege and work product; limitations on waiver. The following
provisions apply, in the circumstances set out, to disclosure of a communication or information covered
by the attorney-client privilege or work-product protection.
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a. Disclosure made in a court or agency proceeding; scope of a waiver. When the disclosure is made
in a court or agency proceeding and waives the attorney-client privilege or work-product protection, the
waiver extends to an undisclosed communication or information only if:

(1) The waiver is intentional;

(2) The disclosed and undisclosed communications or information concern the same subject matter;
and

(3) They ought in fairness to be considered together.

b. Inadvertent disclosure. When made in a court or agency proceeding, the disclosure does not

operate as a waiver if:

(1) The disclosure is inadvertent;

(2) The holder of the privilege or protection took reasonable steps to prevent disclosure; and

(3) The holder promptly took reasonable steps to rectify the error, including (if applicable)
following lowa Rule of Civil Procedure 1.503(5)(b).

c. Disclosure made in a federal or state proceeding. When a disclosure is made in a federal or
state proceeding and is not the subject of a federal or state court order concerning waiver, the disclosure
does not operate as a waiver in an lowa proceeding if the disclosure:

(1) Would not be a waiver under this rule if it had been made in an lowa proceeding; or

(2) Is not a waiver under the law of the jurisdiction where the disclosure occurred.

¢- d. Controlling effect of a court order. A court may order that the privilege or protection is not

waived by disclosure connected with the litigation pending before the court—in which event the
disclosure is also not a waiver in any other proceeding.

¢—e. Controlling effect of a party agreement. An agreement on the effect of disclosure in a state

proceeding is binding only on the parties to the agreement, unless it is incorporated into a court order.

e—f. Controlling effect of this rule. Notwithstanding rules 5.101 and 5.1101, this rule applies to all

proceedings; in the circumstances set out in the rule.

f—q. Definitions. In this rule:

(1) “Attorney-client privilege” means the protection that applicable law provides for confidential
attorney-client communications;and.

(2) “Work-product protection” means the protection that applicable law provides for tangible
material (or its intangible equivalent) prepared in anticipation of litigation or for trial.

Rule 502(c) restyled (2011)
(c) Disclosure Made in a State Proceeding. When the disclosure is made in a
state proceeding and is not the subject of a state-court order concerning waiver,
the disclosure does not operate as a waiver in a federal proceeding if the
disclosure:
(1) would not be a waiver under this rule if it had been made in a federal
proceeding; or
(2) is not a waiver under the law of the state where the disclosure occurred.
Comment on distinction: The restyling adds federal rule 502(c) to the lowa rule.
FRE 502 includes disclosures made “to a federal office or agency.” Towa’s rule
preventing inadvertent waiver of privilege includes disclosures made during a court and
agency proceeding but not disclosures made “to a state office or agency.”

Rules 5.503 to 5.600 Reserved.
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ARTICLE VI
WITNESSES

Rule 5.601 Generalrule-ofcompetency Competency to testify in general. Ynless-otherwise-provided

by-statute—orrule—every Every person is competent to be a witness, unless a statute or rule provides
otherwise.

Rule 5.602 aek-of Need for personal knowledge. A witness may ret-testify to a matter urless-only if
evidence is introduced sufficient to support a finding that the witness has personal knowledge of the
matter. Evidence to prove personal knowledge may;-but-need-net-consist of the witness’s own testimony

of the-witness. This rule is-subject-to-theprovisions-of rule 5-703-relating-to-opinion does not apply to a
witness’s expert testimony by-expert-witnessesunder rule 5.703.

Rule 5.603 Oath or affirmation to testify truthfully. Before testifying, every a witness shat-be

reguired-to-declare-that-the-withess-will-testifytruthfully-by must give an oath or affirmation to testify
truthfully. Administered It must be in a form ecalculated—to—awaken—the—witness’s—consecience—and

designed to impress that duty on the witness’s mind-with-the-witness’s-duty-to-do-se conscience.

Rule 5.604 hnterpretersinterpreter. An interpreter is-subject-to-the provisions-oftheserulesrelating-to
gualification-as-an-expert-and-the-administration-of must be qualified under lowa Court rule 47 and must
give an oath or affirmation that-the-interpreter-withbmake-a-true-translationto interpret accurately during

the proceeding to the best of the interpreter’s ability.

Rule 5.605 Competency-ofjudge Judge’s competency as a witness. The judge presiding judge at-the
trial may not testify in-that-trial as a witness at the trial. No-ebjection A party need be-made-ir-order not

object to preserve the point issue.

Rule 5.606 Cempetency-ofjuror Juror’s competency as a witness.

a. At the trial. A member-ofthejury juror may not testify as a witness before thatjury-in-the other
jurors at the trial-ef-the—case—in—which-thejuroris—sitting. If the a juror is called se to testify, the
opposingcourt must give a party shall-be-afforded-an opportunity to object eut-of the-presence-of outside
the jury jury’s presence.

b. taguiry During an inquiry into the validity of a verdict or indictment.

(1) Pronhibited testimony or other evidence. Ypen During an inquiry into the validity of a verdict or
indictment, a juror may not testify aste about any matteror statement made or incident that occurred
occurring during the course-ofthe jury’s deliberations; erte the effect of anything upon that juror’s or
any-ether another juror’s vote; or any juror’smired er-emetions-as—nflueneing-thejurorto-assent-to—of
erlssem—ﬁrem mental processes concernmq the verdlct or |nd|ctment er—eeﬂeemmg—thﬁﬂrer—s—memai

ewdence of any a juror’s statement by j
precluded-from-testifying-bereceivedfor on these purpeses matters.

(2) Exceptions. A juror may testify about whether:
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(A) Extraneous prejudicial information was improperly brought to the jury’s attention.
(B) An outside influence was improperly brought to bear on any juror.
(C) A mistake was made in entering the verdict on the verdict form.

Federal rule 606(b)(2)(C) restyled (2011):
(C) a mistake was made in entering the verdict on the verdict form.
Comment on substantive distinction:
The lowa rule does not expressly provide for testimony from a juror regarding a
mistake in entering the verdict. The restyling adds subrule (C) to the lowa rule.

Rule 5.607 Who may impeach_a witness. Fhe-credibitity-ofa-withess—may-be-attacked-by-any Any
party, including the party ealtingthat called the witness, may attack the witness’s credibility.

Rule 5.608 Evidence—ofWitness’s character and—econduct—ef—witnessfor truthfulness or
untruthfulness.

a. Opinion-andreputation Reputation or opinion evidence-ef-character. Fhe A witness’s credibility
of a-witness may be attacked or supported by evidence testimony about the witness’s reputation for
having a character for truthfulness or untruthfulness, or by testimony in the form of an opinion about that

character. But evidence erreputation—subjectto-the folowing-limitations:

H—The-evidence-may-referonbyto-characterfortruthfilness-orvitruthfchess:

&—FEvidence of truthful character is admissible only after the witness’s character oef-the-witress for
truthfulness has been attacked-by-epinion-er-reputation-evidence-or-otherwise.

b. Specmc mstances of conduct Speemc:—nﬁtm%es—eﬁme—eendaepef—a—m%ness—fe#me—pumse—ef

, , iy Except for a
criminal conviction under Rule 5.609, extrinsic ewdence is not adm|55|ble to prove specific instances of

a witness’s conduct in order to attack or support the witness’s character for truthfulness. But the court
may, on cross-examination, allow them to be inquired into if they are probative of the character for
truthfulness or untruthfulness of:

(1) The witness; or

(2) Another witness whose character the witness being cross-examined has testified about.
By testifying on another matter, a witness does not waive any privilege against self-incrimination for
testimony that relates only to the witness’s character for truthfulness.

Rule 5.609 Impeachment by evidence of a criminal conviction-oferime.

a. Generalruleln general. Ferthe-purpoese-ofattackingthe-credibility-efa-withess The following

apply to attacking a witness’s character for truthfulness by evidence of a criminal conviction:
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(1) FEvidencethata—withess—otherthan-the accused-has—bheen—convicted-—of For a crime shal-be
admitted -subject-to-rule-5:403+the-erime that in the convicting jurisdiction was punishable by death or

mumprlsonment l-H—eXGESS—Gf for more than one year p&esuant—t&thﬂaw—under—whteh%hewmhesswas

aeeused—ahd the eV|dence

(A) Must be admitted, subject to rule 5.403, in a civil case or in a criminal case in which the witness

is not a defendant.

(B) Must be admitted in a criminal case in which the witness is a defendant, if the probative value of

the evidence outweiqhs its preiudicial effect to that defendant.

2) i e M
drtshenestsfet—fatse—statemet%tegamess—ef—tt%pemtshment- For any crime reqardless of the punlshment
the evidence must be admitted if the crime involved dishonesty or false statement.

b. FimelimitLimit on using the evidence after 10 years. This subdivision (b) applies Evidence-of-a

conviction-under-thisrule-is-hot-admissible-if aperied-of-more thanten-10 years has-elapsed-have passed
since the witness’s-date-ef-the-conviction or efthe-release ofthe-witness-from the-confinement impesed
for it, that-cenviction-whichever is-the-later. Evidence-dateunless-the-court-determines—in-the-interests

et—wsﬂee—that—the—prebatwe—vatue—of the conviction suppeﬁed—by—speem&faets—and—ewetgtmstanees

eentestetheuseef—seehewdenee onlyi f

(1) 1ts probative value, supported by specific facts and circumstances, substantially outweighs its
prejudicial effect; and

(2) The proponent gives an adverse party reasonable written notice of the intent to use it so that the
party has a fair opportunity to contest its use.

c. Effect of pardon. Evidence of a conviction is not admissible under this rule if the-conviction-has
beenthe-stbjectof-a-pardon::

(1) The conviction has been the subject of a pardon, annulment, certificate of rehabilitation, or other
equivalent procedure based on a finding that the person has been rehabilitated, and the person has not
been convicted of a later crime punishable by death or by imprisonment for more than one year; or

(2) The conviction has been the subject of a pardon, annulment, or other equivalent procedure based
on a finding of innocence.

Federal rule 609(c) restyled (2011)

(c) Effect of a Pardon, Annulment, or Certificate of rehabilitation.

Evidence of a conviction is not admissible if:

(1) the conviction has been the subject of a pardon, annulment, certificate of
rehabilitation, or other equivalent procedure based on a finding that the
person has been rehabilitated, and the person has not been convicted of a
later crime punishable by death or by imprisonment for more than one year;
or

(2) the conviction has been the subject of a pardon, annulment, or other
equivalent procedure based on a finding of innocence.

Comment on substantive distinction:
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The pre- and post-2011 FRE include “annulment” and “certificate of rehabilitation.”
Iowa’s rule is limited to “effect of pardon.”

d. Juvenile adjudications. Evidence of a juvenile adjudicationsadjudication is generatly—not
adm|SS|bIe under thls rule only if: lhe—eeert—may—hewever—m—a—enmmal—ease—aﬂew-ewdenee%f—a

anile di A na a Na__ofranca a

(1) It is offered in a criminal case;

(2) The adjudication was of a witness other than the defendant;

(3) An adult’s conviction for that offense would be admissible to attack the adult’s credibility; and

(4) Admitting the evidence is necessary to fairly determine guilt or innocence.

e. Pendency of an appeal. 3
convictioninadmissible: A conviction that satlsfles rule 5 609 is adm|55|ble even if an appeal is penqu
Evidence of the pendency of anthe appeal is also admissible.

Rule 5.610 Religious beliefs or opinions. Evidence of the-beliefs-or-opinions-6f a withess witness’s

religious beliefs or opinions en-matters-ofreligion is not admissible forthepurpese-of-showing-that-by
reason-of thelrnature to attack or support the witness’s credibility-is-Hnpaired-er-enhanced.

Rule 5.611 Mode and order of interrogation-and-presentation examining witnesses and presenting

evidence.
a. Control by the court; purposes. The court shal should exercise reasonable control over the mode
and order of interregating examining witnesses and presenting evidence so as to:

(1) make-the-interrogation-and-presentation Make those procedures effective for the-ascertainmentof
determining the truth;.
(2) aveid-needless-consumption-of Avoid wasting time-and.

(3) protect Protect witnesses from harassment or undue embarrassment.

b. Scope of cross-examination. Cross-examination should be-Hmited+to-not go beyond the subject
matter of the direct examination and matters affecting the witness’s credibility-efthe-witness. The court
may;——the—exercise—of diseretion—permit allow inquiry into additional matters as if on direct
examination.

c. Leading questions. Leading questions should not be used on the direct examination ef-a-witness
except as may-be necessary to develop that the witness’s testimony. Ordinarily leading-guestions the
court should be-permitted allow leading questions:

(1) en On cross-examination;_and

(2)- When a party calls a hostile witness, an adverse party, or a witness identified with an adverse

party;-interrogation-may-be-by-leading-guestions.

Rule 5.612 Writing used to refresh a w1tness s memory.

A ; 3 owaF 24-if This rule
gives an adverse party certain options when a witness uses a writing to refresh %h%wﬁness—s memory fer
the-purpese-of-testifyingeither:
(1) While testifying, or
(2) Before testifying, if the court decides that justice requires the party to have those options.ia-is
. ion find s .  ustice,
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b. Adverse party’s options, deleting unrelated matter. Unless lowa Rule of Criminal Procedure 2.14
provides otherwise in a criminal case, an adverse party is entitled to have the writing produced at the
hearing, to inspect it, to cross-examine the witness thereonabout it, and to introduce #ninto evidence

these-pertions-which-relate any portion that relates to the testimeny-of the-withess witness’s testimony.
If the producing party claims it-is-elaimed that the writing contains matters-noet-related-to-the-subject
unrelated matter, of the testimeny the court shall must examine the writing in camera, excise delete any
portions-net-serelatedunrelated portion, and order delivery-of the remainder that the rest be delivered to
the adverse partyenﬂ#ed—the%ete Any portion m!ehheld deleted over ebjeetions-shal objection must be
preserved

c. Failure to produce or deliver the wrltlnq If a wrltlng is not produced or is not delivered pursuant
to-orderunderthisruleas ordered, the court shalbmake may issue any appropriate order. justice-reguires;

execept-that-in-eriminal-cases-when But if the prosecution eleets does not te comply_in a criminal case,
the-ordershall-he one striking the testimony-orif the court in-its discretion, determines that the interests

of must strike the witness’s testimony or—if justice so reguire-declaring requires—declare a mistrial.

Rule 5.613 Prior-statements-ofwithessesWitness’s prior statement.

a. Examining-withess-concerningprior Showing or disclosing the statement during examination. a

When examining a witness eencerping—a about the witness’s prior statement—made—bythe-withess,
whether—written-or-not—the-statement a party need not be-shewn show it ner or disclose its contents

disclosed to the witness. at-that-time—but But the party must, on request, the-same-shal-be-shownor
disclosed-to-opposing-counselshow it or disclose its contents to an adverse party’s attorney.

b. Extrinsic evidence of a prior inconsistent statement-ef-witness. EXxtrinsic evidence of a witness’s
prior inconsistent statement by-a-witress is ret admissible unless only if the witness is afferded given an
opportunity to explain or deny the same statement and the-eppesite an adverse party is afforded given an
opportunity to interregate examine the witness thereonabout it, or the-interests—of if justice otherwise
reguireso requires. Fhisrule subdivision(b) does not apply to admissions-of-a-party-opponent-as-defined

# an opposing party’s statement under rule 5.801(d)(2).

Rule 5.614 Calling-and-interrogation-of-withessesby-courtCourt’s calling or examining a witness.

a. Calling-by-eeurt. For good cause in exceptional cases, the court may_call a witness on its own

motion-or at the-suggestion-of a party, party’s request. catwitnesses;and-alpartiesare Each party is
entitled to cross-examine withesses-thus-caledthe witness.

Federal rule 614(a) restyled (2011):
Rule 614. Court’s Calling or Examining a Witness.
(a) Calling. The court may call a witness on its own or at a party’s request. Each
party is entitled to cross-examine the witness.

Comment on substantive distinction:
lowa rule 5.614(a) sets forth a "good cause in exceptional cases" standard not embodied in
the pre- or post-2011 FRE. Thus, the FRE gives the court much more discretion to decide
when to call witnesses. This is a minor substantive difference and the restyling retains the
current lowa rule language “For good cause in exceptional cases.”

b. Interrogation—by—courtExamining. When necessary in the interest of justice, the court may
interrogate-withesses—whethercalled-by-the court-or by-a-party examine a witness regardless of who
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calls the witness.

c. Objections. Obje 3 o ; ,
be-made-A party may object to the court’s calling or examining a witness e1ther at the that time or at the
next avaHable opportunity when the jury is not present.

Rule 5.615 Exclusien-of Excluding witnesses. At the a party’s request-ef-a-party the court may order
witnesses excluded so that they cannot hear the other witnesses’ testimony. of-otherwitnesses;—and-it
may-make-the-erderof Or the court may do so on its own-metien. This But this rule does not authorize
exclusion-of any-of-the-folowingexcluding:

& a. A party who is a natural person.

) b. An officer or employee of a party which that is not a natural person, after being designated as
it’s the party’s representative by its attorney.

3} c. A person whose presence is-shewn-by a party shows to be essential to the-presentation—of
presenting the party’s eauseclaim or defense.

) d. A person authorized by statute to be present.

Rules 5.616 to 5.700 Reserved.

ARTICLE VI
OPINIONS AND EXPERT TESTIMONY

Rule 5.701 Opinion testimony by lay witnesses. If the a witness is not testifying as an expert, the-
witness’s testimony in the form of epiniens-orinferences an opinion is limited to those-opinions-or
inferences-which-are one that is:

{a) a. rationally Rationally based on the witness’s perception; efthe-witness and-

) b. helpful Helpful to a-elear clearly understanding ef the witness’s testimony or the-determination-of
to determining a fact in issue-; and

c. Not based on scientific, technical, or other specialized knowledge within the scope of rule 5.702.

Federal rule 701(c) restyled (2011):
(c) not based on scientific, technical, or other specialized knowledge within the
scope of Rule 702.

Comment on substantive distinction:
FRE 702 expressly forbids a lay witness from testifying on matters related to scientific,
technical, or other specialized knowledge. the lowa rule has no such provision and
does not expressly forbid a lay witness from giving testimony based upon specialized
knowledge. The restyling adds federal subrule (c), as more of a clarification of lowa’s
rule rather than a substantive change.

Rule 5.702 Testlmony by e*per—ts expert witnesses. #—seren&ﬁc—teek%eat—er—ethe#seeelah%ed

witness who is qualified as an expert by knowledge skill, experience, training, or educatlon may testlfy
thereto in the form of an opinion or otherwise_if the expert’s scientific, technical, or other specialized
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knowledge will help the trier of fact to understand the evidence or to determine a fact in issue.

Federal rule 702 restyled (2011):
Rule 702. Testimony by Expert Witnesses.
A witness who is qualified as an expert by knowledge, skill, experience,
training, or education may testify in the form of an opinion or otherwise if:
(a) the expert’s scientific, technical, or other specialized knowledge will help the
trier of fact to understand the evidence or to determine a fact in issue;
(b) the testimony is based on sufficient facts or data;
(c) the testimony is the product of reliable principles and methods; and
(d) the expert has reliably applied the principles and methods to the facts of the
case.

Comment on substantive distinction:
lowa rule 5.702 contains a substantive departure from its pre- and post-2011 federal
counterpart in that it does not expressly set forth the gate-keeping functions contained
in old FRE 702(1)-(3) or restyled FRE 702(b)-(d). lowa, however, by case law has
adopted some of the federal language and arguably interpreted rule 5.702 as including
the principle set forth in FRE 702(3). Ranes v. Adams Laboratories, Inc., 778 N.W.2d
677, 685 (lowa 2010) (noting "reliability is an implicit requirement of admissibility
under lowa Rule of Evidence 5.702").

Rule 5. 703 Bases of an exgert’ oplnlon testlmony%%expeﬁs Jiheiaet&%datarmmeupameular—ease

e*pett—at—er—befete—the—tnal—er—heanﬂg— An expert may base an opinion on facts or data in the case that

the expert has been made aware of or personally observed. If efa-type-reasonablyrelied-upon-by experts

in the particular field would reasonably rely on those kinds of facts or data in forming epiriens an
opinion erinferencesupon on the subject, thefactsor-data they need not be admissible in-evidenee for
the opinion to be admitted.
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Federal rule 703 restyled (2011):
Rule 703. Bases of an Expert’s Opinion Testimony.
An expert may base an opinion on facts or data in the case that the expert
has been made aware of or personally observed. If experts in the particular
field would reasonably rely on those kinds of facts or data in forming an
opinion on the subject, they need not be admissible for the opinion to be
admitted. But if the facts or data would otherwise be inadmissible, the
proponent of the opinion may disclose them to the jury only if their probative
value in helping the jury evaluate the opinion substantially outweighs their
prejudicial effect.

Comment on substantive distinction:
The FRE contains more detailed language regarding the bases of an expert opinion
and lowa rule 5.703 contains a substantive departure from its pre- and post-2011
federal counterpart in that it does not expressly set forth a framework governing
disclosure to the jury of otherwise inadmissible data relied on by an expert (see 3d
sentence of restyled 703). The lowa rule contains a principle similar to that contained
in FRE 703. The 2000 amendment to the FRE set forth “a presumption against
disclosure to the jury of information used as the basis of an expert's opinion and not
admissible for any substantive purpose, when that information is offered by the
proponent of the expert.” Fed. R. Evid. 703 Advisory Committee's note. The lowa
rule does not contain this provision.

Rule 5.704 Opinion on an ultimate issue. Festimeny—in—the—form—ofan An opinion erinference
othenwise-admissible is not objectionable just because it embraces an ultimate issue-to-be-decided-by-the
trier-of fact.

Federal rule 704 restyled (2011):
Rule 704. Opinion on an Ultimate Issue.
(a) In General—Not Automatically Objectionable. An opinion is not
objectionable just because it embraces an ultimate issue.
(b) Exception. In a criminal case, an expert witness must not state an opinion
about whether the defendant did or did not have a mental state or condition
that constitutes an element of the crime charged or of a defense. Those
matters are for the trier of fact alone.

Comment on substantive distinction:
Pre- and post-2011 FRE 704(b) present a substantive difference from lowa rule 5.704.
FRE 704 prohibits expert testimony on mental state or condition if it is an element of
the crime. The lowa rule does not contain an express exception for such testimony.

Rule 5.705 Biselosure-of Disclosing the facts or data underlying expert an_expert’s opinion. Fhe
Unless the court orders otherwise, an expert may testify-in-terms-of state an opinion erinference—and
give the reasons therefor for it—without first testifying to the underlying facts or data, urless-the-court
reguires—otherwise. The But the expert may in-any-event be required to disclose the-underlying those

facts or data on cross-examination.
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Rule 5.706 Court-appointed experts expert witnesses.

a. Appointment process. Fhe On a party’s motion the court may en-the-metion-of-any-party-enteran
order the parties to show cause why expert witnesses should not be appointed; and may reguest ask the

parties to submit nominations. The court may appoint any expert withesses—agreed-upen-by that the
partles aqree on and any of its own choomnq—and—ma%appempe*peﬁm%es—ef—ms—ewn—seleenen -An

But the court may only appoint

someone WhO consents to act.

Federal rule 706(a) restyled (2011):
(a) Appointment Process. On a party’s motion or on its own, the court may
order the parties to show cause why expert witnesses should not be
appointed and may ask the parties to submit nominations. The court may
appoint any expert that the parties agree on and any of its own choosing. But
the court may only appoint someone who consents to act.

Comment on minor substantive distinction:
FRE 706 allows the court to enter the order to show cause why an expert should not
be appointed sua sponte: “On a party’s motion Or on its own, the court may order the
party’s . . . .” Under the lowa rule a party must make the motion. Additional
distinctions are nonsubstantive and present as a result of the 2011 revision.

b. Expert’s role. A-witness-so-appeinted-shal-be-infermed The court must inform the expert of the
witness’s expert’s duties. by-the The court #+-may do so in writing; and have a copy ef-which-shal-be

filed with the clerk; or may do so orally at a conference in which the parties shal have an opportunity to

participate. The expert:

(1) A-witness-so-appeinted-shall Must advise the parties of the-witness’s any findings the expert

makes—-any;.

(2) the-witness’s-depesition-may May be taken deposed by any party;.

(3) and-the-withess-may May be called to testify by the court or any party.

(4) Fhe—witness—shall May be subjectto—cross-examination cross-examined by each any party,

including aparty-cakting the party that called the withessexpert.

b: c. Compensation. Expert—witnesses—so—appointed—are The expert is entitled to a reasonable
compensation_as set by in-whateversum the court-may-aHew. Except as otherwise provided by law, the
compensation shal must be paid by the parties in sueh the proportion and at sueh the time as-that the
court directs, and thereafter the compensation is then charged in-like manner-as other costs.
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Federal rule 706(c) restyled (2011):
(c) Compensation. The expert is entitled to a reasonable
compensation, as set by the court. The compensation is payable as
follows:
(1) in a criminal case or in a civil case involving just compensation
under the Fifth Amendment, from any funds that are provided by law;
and
(2) in any other civil case, by the parties in the proportion and at the
time that the court directs—and the compensation is then charged like
other costs.
Comment on substantive distinction:
lowa rule 5.706(b) contains a minor substantive departure from its pre- and post-
2011 federal counterpart. Under the lowa rule all compensation is to be paid "in like
manner as other costs." Under FRE 706(c), however, in a criminal case or in a civil
case involving just compensation, the compensation is payable from any funds
provided by law. Under the FRE compensation is charged like "other costs™" in civil
cases not involving just compensation under the Fifth Amendment.

¢ d. Disclosure-of Disclosing the appointment to the jury. ta-the-exercise-of-its-discretion—the The

court may authorize disclosure to the jury efthe-fact that the court appointed the expert-aitness.

& e. Parties’ experts choice of their own seleetionexperts. Nething-r-thisrule Rule 5.706 does not

limit limits-the-parties a party in calling its own experts-expert-withesses-of theirown-selection.

Rules 5.707 to 5.800 Reserved.

ARTICLE VI
HEARSAY

finitions that apply to this Article; exclusions from hearsay. FhefoHowing-definitions

a. Statement. A—<statement s’ Statement” means a person’s:

(1) an-eral Oral assertion or written assertion; or

(2) nonverbal Nonverbal conduct, if efapersen-ifitis-intended by-theperson as an assertion.

b. Declarant. A—deelarant-is-a “Declarant” means the person who makes-a made the statement.

c. Hearsay. “Hearsayis “Hearsay” means a statement; that:

(1) ether-than-one-made-by-the The declarant does not make while testifying at the current trial or
hearing;; and

(2) offered A party offers #-into evidence to prove the truth of the matter asserted in the statement.

d. Statements which that are not hearsay. Fhe-fellowing-statements-are A statement that meets the

following conditions is not hearsay:

(1) Prier A declarant-witness’s prior statement-by-withess. The declarant testifies at-the-trial-or

hearing and is subject to cross-examination cencerning-the about a prior statement, and the statement:

(A) 5+A) Is inconsistent with the declarant’s testimony; and was given under eath-subjectto-the

penalty of perjury at a trial, hearing, or other proceeding; or in a deposition;; ef
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(B) Is consistent with the declarant’s testimony and is offered to rebut an express or implied charge
against that the declarant efrecent-fabrication recently fabricated it or acted from a recent improper
influence or motive; in so testifying; or

(C) ene-ofidentification-of Identifies a person made-after-perceiving-the-person—or as someone the
declarant perceived earlier.

(2) Admission-by-party-eppenent An opposing party’s statement. The statement is offered against a
an opposing party and: is

(A) the—partys—own-statement; Was made by the party in ekther an individual or a representative
capacity;ef;

(B) a-statement-of-which Is one the party has manifested an-adeption-or-behiefin-tstruth,or that it
adopted or believed to be true;

(C) a-statement Was made by a person whom the party authorized by-the-party to make a statement

coneerning on the subject-oF;
(D) a-statement Was made by the party’s agent or servant-concerning employee on a matter within the

scope of the-agencyor-employment—madeduring-the-existence—of-the that relationship and while it
existed, or;

(E) a—statement Was made by a the party’s coconspirator ef—a—party during the—ceurse—and in
furtherance of the conspiracy. Prior to admission of hearsay evidence under rule 801(d)(2)(E), the trial
court must make a preliminary finding, by a preponderance of evidence, that there was a conspiracy, that
both the declarant and the party against whom the statement is offered were members of the conspiracy,
and that the statements were made in the course and in furtherance of the conspiracy.

Federal rule 801(d)(2)(E) restyled (2011):
(E) was made by the party’s coconspirator during and in furtherance of the
conspiracy.
The statement must be considered but does not by itself establish the
declarant’s authority under (C); the existence or scope of the relationship under
(D); or the existence of the conspiracy or participation in it under (E).

Comment on substantive distinction:
lowa rule 801(d)(2)(E) is substantively distinguishable from its federal counterpart.
The federal rule provides for corroboration testimony by co-conspirators on certain
issues. The lowa rule does not contain these requirements. The last sentence of (E) is
added to be consistent with lowa case law. State v. Tonelli, 749 N.W.2d 689, 694
(lowa 2008).

Rule 5.802 Hearsay The rule against hearsay. Hearsay is not admissible except-asprovided-by-the

unless any of the following provide otherwise: the Constitution of the state State of lowas; by a statute;:
by-the these rules of evidence;; or by etherriles-of the an lowa Supreme Court rule.

Rule 5.803 Hearsay-exceptions;—availability-of declarant-immaterial Exceptions to the rule

against hearsay—regardless of whether the declarant is available as a witness.

The following are not excluded by the hearsay rule against hearsay, even-though regardless of
whether the declarant is available as a witness:

(1) Present sense impression. A statement describing or explaining an event or condition, made

while or immediately after the declarant was-perceiving-the-event-orcondition,-or-immediately-thereafter
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perceived it.
(2) Excited utterance. A statement relating to a startling event or condition, made while the

declarant was under the stress of excitement that it caused-by-the-event-ercondition.
(3) Then—existing Then-existing mental, emotional, or physical condition. A statement of the

declarant’s then-existing then-existing state of mind—emetion-sensation—orphysical-cendition-(such as
motive, intent, or planmetive,designh—mental-feelingpain-and-bodily-health); or emotional, sensory, or

physical condition (such as mental feeling, pain, or bodily health), but not including a statement of
memory or belief to prove the fact remembered or believed unless it relates to the exeeution,+evoeation;
identification; validity or terms of the declarant’s will.

(4) Statements Statement made for purpeses—of medical diagnosis or treatment. Statements A
statement that:

(A) Is made for—purpeses-ef-and is reasonably pertinent to—medical diagnosis or treatment; and

(B) deseribing Describes medical history, er-past or present symptoms;—patn; or sensations, or the
inception or their general characterofthe cause-orexternal-seurce-thereofinsofar-asreasonably-pertinent
to-diagnosis-or-treatment of symptoms or sensations.

(5) Recorded recollection. A record that: memerandum-or-record-concerning
(A) Is on a matter about—which—a the witness once had—knowledge knew about but now has

insufficientrecoHectionto-enable-the-witness cannot recall well enough to testify fully and accurately;;

(B) shewn-to-have-been Was made or adopted by the witness when the matter was fresh in the
witness’s memory; and

(C) to-reflectthat Accurately reflects the witness’s knowledge-correcthy.

If admitted, the memorandum-or record may be read into evidence, but it may netitselH be received as
an exhibit urless only if offered by an adverse party.

(6) Records of a regularly conducted activity. A memerandum—+report; record—or-data-compilation;
n-any-form; of acts an act, events event, cenditions condition, epiriens opinion, or diagroses diagnosis
if:

(A) The record was made at or near the time by;--or from information transmitted by;--someone a
persen with knowledge;;

(B) # The record was kept in the course of a regularly conducted business activity of a business,
organization, occupation, or calling, whether or not for profit;

(C) and-the Making the record was a regular practice of that business activity; was—to—make-the

(D) All these conditions are shown by the testimony of the custodian or ether another qualified
witness, or by a certification that complies with rule 5.902(11); or rule 5.902(12); or with a statute
permitting certification;; and

(E) unless The opponent does not show that the source of information or the method or circumstances

of preparation indicate a lack of trustworthiness. Fhe-term—business™as—used-inthis—subrule-inelades

a reqularly conducted act|V|tv Ewdence that a matter is not mcluded in the—memer&nela—tcepetts—tﬁeeerdsr
: a record described in rule

5 803(6); if;
(A) The evidence is admitted to prove the-neneccurrence-or-nonexistence-of that the matter did not
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occur or exist;;
(B) i m
was regularly madeaﬁeLpFeseFvedr kept for a matter of that klnd and
(C) unless The opponent does not show that the possible sedtees source of the information or other
circumstances indicate a lack of trustworthiness.

(8) Public records and-reperts.
(A) To the extent not otherwise provided in rule 5.803(8)(B), recerds,—reports,—statements—or

data—compHations-inany-form a record or statement of a public office or agency settingferth if it sets

out:
_ (1) its regularly conducted and regularly recorded activities;; ef
__ (ii) matters observed purstantte while under a duty impesed-by-law-and-as-to-which-there-was-a-duty
to report;; or

(iii) factual findings resuhing—from a legally authorized investigation—made—pursuant—to—authority
granted-by-law.

Rule 5.803(8)(A) does not apply if the opponent shows that the source of the information or other
circumstances indicate a lack of trustworthiness.

Hation A record

(B) The following are not within this public records exception to the hearsay rule:

(i) Investigative reports by police and other law enforcement personnel.

(ii) Investigative reports prepared by or for a government, a public office, or an agency when offered
by it in a case in which it is a party.

(iii) Factual findings offered by the state or a political subdivision in criminal cases.

(iv) Factual findings resultlng from special mvestlgatlon of a partlcular complamt case, or incident.

Rule 5.803(8)(B)—hewever—shal— does not supersede specific statutory provisions regarding the
admissibility of particular public records and reports.
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Federal rule 803(8) restyled (2011):
(8) Public Records. A record or statement of a public office if:
(A) it sets out:
(i) the office’s activities;
(i) a matter observed while under a legal duty to report, but not including, in a
criminal case, a matter observed by law-enforcement personnel; or
(i) in a civil case or against the government in a criminal case, factual findings
from a legally authorized investigation; and
(B) The opponent does not show that the source of information or other
circumstances indicate a lack of trustworthiness.

Comment on substantive distinction:

lowa rule 5.803(8) contains substantive differences from its pre- and post-2011
federal counterpart. For example, the lowa public records exception does not include
agency records offered by that agency in a case where the agency is a party. The
federal rule does not contain an analogous provision although such records would
arguably be excepted from the operation of FRE 803(8) under subsection (B).

Minor substantive or technical difference. lowa rule 5.803(8)(B)(5) is similar to
subsection (B) of its pre-and post-2011 federal counterpart. However, the lowa rule
expressly provides that it does not override "specific statutory provisions regarding the
admissibility of particular public records and reports."

The restyling restructures subrule (A) of 803(8) and deletes (v) from subrule (B).

(9) Reeords Public records of vital statistics. Records-or-data-compilations—in-any-form—A record of
birthsa birth, fetal deathsdeath, adeptionsadoption, deathsdeath, marriagesmarriage, divereesdivorce,

disselutionsdissolution, and-annulmentsor annulment, if thereport-thereofwasade reported to a public
office pursuant-to-reguirements-of-lawin accordance with a legal duty.
(10) Absence of a publlc record@r—enfepy Ieﬁmmh&absermeeﬁ&meemkmpen—sta{emenkepém

certification under rule 5.902—that a diligent search failed to disclose a public record or statement if:

(A) The testimony or certification is admitted to prove that

(i) The record or statement does not exist, or

(i) A matter did not occur or exist, if a public office reqularly kept a record or statement for a matter
of that kind, and

(B) In acriminal case, a prosecutor who intends to offer a certification provides written notice of that
intent at least 14 days before trial, and the defendant does not object in writing within 7 days of
receiving the notice—unless the court sets a different time for the notice or the objection.

(11) Records of religious organizations concerning personal or family history. Statements A
statement of birthsbirth, legitimacy, ancestry, marriagesmarriage, eivercesdivorce, deathsdeath,
legitimacy—ancestry, relationship by blood or marriage, or ether similar facts of personal or family
history, contained in a regularly kept record of a religious organization.

(12) Marriage—baptismal; Certificates of marriage, baptism, and similar eertificatesceremonies.
Statements A statement of fact contained in a certificate:

34



O 00 NO UL A WN B

N NRNNNNNRRRRRRBPRRR R
OV WNRPROWLVWOWMNOOUMVLEWNIERERO

27
28
29
30
31
32
33
34
35
36
37
38

Draft Restyle (with text boxes) Comment period May 2- July 15, 2016

elergyman—pebl%eﬁleral—er;emer—persen Made by a person who is authorlzed by the—ru#es—er—praenees
of a religious organlzatlon or by law to perform the act certlfled;i

(B) 4 3 3
thereafter-Attesting that the person performed a marriage or similar ceremony or admlnlstered a
sacrament; and

(C) Purporting to have been issued at the time of the act or within a reasonable time after it.

(13) Family records. Statements A statement of fact eencerning about personal or family history
contained in a family record, such as a BiblesBible, genealogiesgenealogy, ¢hartschart,
engravingsengraving on a riRgsring, nseriptionsinscription on a family-pertraitsportrait, engravings or
engraving on uns, erypts-ortombstones;-orthelike an urn or burial marker.

(14) Records of documents affecting that affect an interest in property. The record of a document
purperting that purports to establish or affect an interest in property;.if:

(A) as-proofof The record is admitted to prove the content of the original recorded document, along

with its signing and its exeeution-and delivery by each person by-whem-it who purports to have been

executedsigned it;;

(B) ifthe The record is a-record-of kept in a public office; and

(C) an-apphicable A statute authorizes the recording f documents of that kind in that office.

(15) Statements in documents affecting that affect an interest in property. A statement contained in a
document purperting that purports to establish or affect an interest in property if the matter stated was
relevant to the purpese—ef-the-documentdocument’s purpose;—unless later dealings with the property
since-the-document-was-made-have-been are inconsistent with the truth of the statement or the purport of
the document.

(16) Statements in ancient documents. Statements A statement in a document ir-existence-that is at
least 30 years ermere-the old and whose authenticity efwhich is established.

Federal rule 803(16) restyled (2011)
(16) Statements in Ancient Documents. A statement in a document that is at
least 20 years old and whose authenticity is established.

Comment on substantive distinction:
lowa rule 5.803(16) contains a minor substantive distinction from the pre- and post-
2011 federal rule. While the lowa rule requires the document to have been in
existence for 30 years or more the FRE requires only 20 years.

(17) Market reports; and similar commercial publications. Market quotations, tabulations; lists,
directories, or other published compilations, that are generally used-and relied uper on by the public or
by persons in particular occupations.

(18) Learned Statements in learned treatises, periodicals, or pamphlets. A statement contained in a
treatise, periodical, or pamphlet if:

(A) Fo-the-extent The statement is called to the attention of an expert witness upon cross-examination
or relied upen on by that—wrmess the exper in dlrect examlnatlon,,ﬂd

(B) 3 ,
meel+eme—er—e%her—serenee—er—art— The publlcatlon is establlshed as a reliable authorlty by the xp_ert
admission or testimony, er-admission-of-the-withess-or by etherexpert another expert’s testimony, or by
judicial notice.

35



OO U B WN -

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41

Draft Restyle (with text boxes) Comment period May 2- July 15, 2016

If admitted, the statements statement may be read into evidence but may not be received as exhibitsan
exhibit.

(19) Reputation concerning personal or family history. Reputation A reputation among membersof a
person’s family by blood, adoption, or marriage;-- or among a person’s associates; Or in the
community;--concerning a—the person’s birth, adoption, legitimacy, ancestry, marriage, divorce,
disselution; death, legitimaey; relationship by blood, adoption, or marriage, aneestry, or ether similar
faet facts of personal or family history.

Comment on”dissolution”:
The lowa rule includes “dissolution” as well as “divorce,” while the pre- and post-
2011 FRE use only “divorce.” See also 1.804(b)(4).

(20) Reputation concerning boundaries or general history. Reputation A reputation in a communitys-
-arising before the controversy;--concerning as—te boundaries of land in the community or customs
affecting-lands-in-the-community; that affect the land, and-reputation-asto-events-of-general-history or
concerning general historical events important to the that community, of state, or nation—in—which
located.

(21) Reputation as-te concerning character. Reputation-of A reputation among a person’s eharacter
among-the-person’s associates or in the community concerning the person’s character.

(22) Judgment of a previous conviction. Evidence of a final judgment; of conviction if:

(A) The judgment was entered after a trial or upen-aplea-of guilty plea, {but not upen a plea-of nolo
contendere plea;);

(B) adjudging—a—persen—gutty—of The conviction was for a crime punishable by death or by
imprisonment in-exeess-ef-one for more than a years;

(C) The evidence is admitted to prove any fact essential to sustain the judgment;; and

(D) but—netincluding—when When offered by the state—er—pelitical-subdivision prosecutor in a
criminal presecution case for purpeses a purpose other than impeachment, judgments the judgment was
against persens-otherthan the accused-defendant.

The pendency of an appeal of a previous conviction may be shown but does not affect admissibility.

(23) Judgment-as—te Judgments involving personal, family, or general history, or beundariesa
boundary. Judgments-as-proof-of-matters A judgment that is admitted to prove a matter of personal,
family, or general history, or boundaries, if the matter:

(A) Was essential to the judgment;;_and

(B) H-the-same-would-be-provable Could be proved by evidence of reputation.
(24) [Transferred to rule 5.807.]

Rule 5.804 Hearsay-exceptions; Exceptions to the rule against hearsay—when the declarant is
unavailable as a witness.

a. Definition-of-unavailability Criteria for being unavailable. “Unavailability-as-a-witness”inclades
sHuations-in-which A declarant is considered to be unavailable as a witness if the declarant:

(1) Is exempted by+uling-of-the-court-on-the-ground-of privilege from testifying eencerning about
the subject matter of the declarant’s statement because the court rules that a privilege applies; ef

(2) Persists—in—refusing Refuses to testify concerning about the subject matter ef-the-declarant’s
statement despite an-order-ofthe a court order to do so; ef
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(3) Testifies to atack-of-memory-of not remembering the subject matter-ef-the-declarant’s-statement;
oF

(4) 1s—unablete Cannot be present or to-testify at the trial or hearing because of death or a then
existing then-existing infirmity, physical illness, or mental illness-er-infirmity; or

(5) Is absent from the trial or hearing and the statement’s proponent efa-statement has not been

unable able tG—pFGGH-FB—t-h%d-eel—afaﬂ{—s—&&%Hd-aﬂee by process or other reasonable means, to procure the

But rule 5.804(a) does not apply if the statement’s proponent procured or wrongfully caused the

declarant’s unavailability as a witness in order to prevent the declarant from attending or testifying.

b. Hearsay The exceptions. The following are not excluded by the rule against hearsay rue-if the
declarant is unavailable as a witness:

(1) Former testimony. Testimony that:

(A) Was given as a witness at anether a trial, or hearing, or lawful deposition, whether given during
the current of—the—sameuor—a—d#-ferent proceedlng ora dlfferent one,, and or-in-a-deposition-taken-in

(_Lparty—aganst—whem—the—tesﬂmeny—rs Is now offered aqalnst a partv who had—or, in a civil actien
case, whose erproceeding—a predecessor in interest; had--an opportunity and similar motive to develop

the-testimeony it by direct, cross-, or redirect examination.

(2) Statement under the belief of impending imminent death. A statement made—by—a that the
declarant, while believing that the declarant’s death was to be |mm|nent eoneermng%he made about its
cause or circumstances-ef-w :

Federal rule 804(b)(2) restyled (2011):
(2) Statement Under the Belief of Imminent Death. In a prosecution for
homicide or in a civil case, a statement that the declarant, while believing the
declarant’s death to be imminent, made about its cause or circumstances.
Comment on substantive distinction:
lowa rule 5.804(b)(2) contains a substantive distinction from its pre- and post-2011
federal counterpart. Under the federal rules the dying declaration is only admissible
n "a prosecution for homicide or in a civil action."” The lowa rule appears to allow
the admission of a dying declaration in any sort of proceeding.

3) Statement against mterest Astatement that:

(A) w

A reasonable person in the declarant’s position would have made only if the person believed it to be true
because, when made, it was so contrary to the declarant’s proprietary or pecuniary interest or had so great
a tendency to invalidate the declarant’s claim against someone else or to expose the declarant to civil or
criminal liability; and

37



A W N

O 00 N O U

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

Draft Restyle (with text boxes) Comment period May 2- July 15, 2016

statement: Is supported by corroborating circumstances that clearly indicate its trustworthiness, if it is
offered in a criminal case as one that tends to expose the declarant to criminal liability and is offered to
exculpate the defendant.

Federal rule 804(b)(3) restyled (2011):
(3) Statement Against Interest. A statement that:
(A) a reasonable person in the declarant’s position would have made only if
the person believed it to be true because, when made, it was so contrary to
the declarant’s proprietary or pecuniary interest or had so great a tendency to
invalidate the declarant’s claim against someone else or to expose the
declarant to civil or criminal liability; and
(B) is supported by corroborating circumstances that clearly indicate its
trustworthiness, if it is offered in a criminal case as one that tends to expose
the declarant to criminal liability.

Comment on substantive distinction:
lowa rule 5.804(b)(3) contains a substantive difference from its pre-and post-2011
federal counterpart. The FRE requires corroborating circumstances for all statements
against penal interest while the lowa rule only requires corroboration if such
statements tend to exculpate the accused.

(4) Statement of personal or family history. A statement about:

(A) A-statementeconcerning-the The declarant’s own birth, adoption, legitimacy, ancestry, marriage,

divorce, disselutionlegitimaeys relationship by blood, adoption, or marriage, ancestry, or ether-similar
faet facts of personal or family history, even though the declarant had no wmeans way of acquiring

personal knowledge efthe-matterstatedabout that fact; or

(B) A-statement Another person concerning the-foregoing-mattersany of these facts, and as well as
death-also, ef-anetherperson; if the declarant was related to the ether person by blood, adoption, or
marriage, or was so intimately associated with the ether’s person’s family as—te—be-likelyto—have

acedrate that the declarant’s information eencerning-the-matterdeclared-is likely to be accurate.
(5) [Transferred to rule 5.807.]

(6) Forfeiture—bywrongdeing: Statement offered against a party that wrongfully caused the

declarants unavallabllltv A statement offered against a party that has—engaged—or—acguiesced—in
A A 5 e-the wrongfully caused—or acquiesced in wrongfully

causing—the declarant’s unavallablllty of the-declarant as a witness, and did so intending that result.

Rule 5.805 Hearsay within hearsay. Hearsay included-within hearsay is not excluded under by the
hearsay- rule against hearsay if each part of the combined statements conforms with an exception to the

hearsay-rule-provided-in-this-chapter.

Rule 5.806 Attacking and supporting the declarant’s credibility—ef-declarant. When a hearsay
statement;--or a statement defined-described in rule 5.801(d)(2)(C), (D), or (E);--has been admitted in
into evidence, the eredibiity-efthe-deelarant declarant’s credibility may be attacked, and #-attacked-may
be-then supported, by any evidence which-that would be admissible for those purposes if the declarant
had testified as a witness. The court may admit evidence Evidence-efa of the declarant’s inconsistent
statement or conduct, regardless of when it occurred or whether the declarant had an opportunity to
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e*pla#r If the party agalnst whom arhearsay the statement hasJeeen was admltted calls the declarant asa
witness, the party is—entitledte may examine the declarant on the statement as if under— on cross-
examination.

Rule 5.807 Residual exception.

a. In general. A Under the following circumstances, a hearsay statement is not excluded by the rule
against hearsay even if the statement is not specifically covered by any—of-the-exceptions a hearsay
exception in rules rule 5.803 or 5.804:

(1) but-having The statement has equivalent circumstantial guarantees of trustworthiness; is—net

luclod by the | lo if I . hat (A

(2) 1t is offered as evidence of a material fact;

(B} (3) the-statement It is more probative on the point for which it is offered than any other evidence
which that the proponent can precure obtain through reasonable efforts; and

(4) the-generalpurpeses Admitting it will best serve the purposes of these rules and the interests of

justice-will-best-be-served-by admission-of the statement-into-evidence,

b. Notice. Hewever—a The statement may-rot-be-admitted-tnder-this-exception-unless is admissible
onlv |f before the trial or hearlnq, the proponent ef—rt—makes—knewn—te—the glves an adverse party

pf%p&r%te—meet—ﬁ—%pfepeﬂ%&t—s—m%%ﬁﬁeﬂ reasonable notice of the intent to offer the statement and the

its particulars-efit, including the declarant’s name and address, so that the party has a fair opportunity to
meet it-ofthe-declarant.

Rules 5.808 to 5.900 Reserved.

ARTICLE IX
AUTHENTICATION AND IDENTIFICATION

Rule 5.901 Reguirement-of-authentication-or-identification Authenticating or identifying evidence.
a. General-provision In general. Fhe To satisfy the requirement of-authentication-or-identification

as-a-conditionprecedent-to-admissibility-is-satisfied-by authenticating or identifying an item of evidence,
the proponent must produce evidence sufficient to support a finding that the matterin-guestion item is
what-is what the proponent claims it is.

b. HustrationsExamples. By—way—ef—mustratlen The foIIowrnq are examples onI ---and—not by—way
of-limitation a complete list--

with-thereguirements-of-thisrule of eV|dence that satlsfles the requwement

(1) Testimony of a witness with knowledge. Testimony that a-matter an item is what it is claimed to
be.

(2) Nonexpert opinion en about handwriting. Nenexpert—opinion—as—to—the—genuineness—of A
nonexpert’s opinion that handwriting is genuine, based #pen—on a familiarity with it that was not
acquired for purpeses-ef the current litigation.

(3) Comparison by trier-or an expert witness or the trier of fact. Comparisen-by-the-trieroffact-or
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ated A comparison with an authenticated

specimen by an expert witness or the trier of fact.

(4) Distinctive characteristics and the like. AppearaneeThe appearance, contents, substance, internal
patterns, or other distinctive characteristics of the item, taken in—conjunction together with all the
circumstances.

(5) Voice-identificationOpinion about a voice. ldentification-of-a An opinion identifying a person’s
voice;--whether heard firsthand or through mechanical or electronic transmission or recording;--by
opinion based upen on hearing the voice at any time under circumstances eennecting- that connect it
with the alleged speaker.

(6) Telephone-conversationsEvidence about a telephone conversation. Felephone-conversations,-by
For a telephone conversation, evidence that a call was made to the number assigned at the time to:

(A) by-the-telephone-company-toa A particular person-orbusiness, if (A)ir-the-case-of-a-person;
circumstances, including self-identification, show that the person answering te-be was the one called;; or

(B) in-the—case—ofa A particular business, if the call was made to a place—ef business and the
conversation the call related to business reasonably transacted over the telephone.

(7) Public Evidence about public records erreperts. Evidence that;

(A) a-writing-authorized-by-law-to-be A document was recorded or filed and-in-factrecorded-orfiled
in a public office as authorized by laws; or

(B) a A purported public record,—+repert- or statement—ordata-compHation—in-any-form; is from the
publie office where items of this rature kind are kept.

(8) Ancient Evidence about ancient documents or data eempilatiencompilations. Evidence-that For
a document or data compilation, ir-any-ferm;evidence that it:

(A) isls in sueh-a condition as-te-create that creates no suspicion eencerning about its authenticity;;

(B) was Was in a place where it, if authentic, it would likely be;; and

(C) has-been-in-existence Is at least 30 years er-mere-at-the-time-itis old when offered.

(9) Proeeess Evidence about a process or system. Evidence describing a process or system used-to

produce-aresult and showing that the-process-or-system it produces an accurate result.
(10) Methods provided by a statute or rule. Any method of authentication or identification previded

allowed by a statute or by-rules-preseribed-by-the lowa Supreme Court rule.

Federal rule 901(b)(8)(C) restyled (2011):
(C) is at least 20 years old when offered.

Comment on substantive distinction:
lowa rule 5.901(b)(8)(C) contains a substantive difference from its pre-and post-2011
federal counterpart. Under the federal rule the document or data compilation must be
at least 20 years old, compared to Iowa’s requirement that it have been in existence for
30 years or more.

Rule 5.902 Self-authenticationEvidence that is self-authenticating. Extrinsie

The following items of evidence are self- authentlcatlnq they requwe no extrinsic evidence of
authenticity a
be admitted:

(1) Domestic public documents under—sealthat are sealed and signed. A document bearing—a that
bears:

(A) A seal purporting to be that of the United States—e+eof; any state, district, commonwealth,
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territory, or insular possession thereof; of the United States; e the former Panama Canal Zone;-e¥; the
Trust Territory of the Pacific Islands;—er—ef; a political subdivision; of any of these entities; or a
department, agency, or officer, erageney-thereef; of any entity named above; and

(B) a-A signature purporting to be an attestation-er execution or attestation.

(2) Domestic public documents that are not under—seal-sealed but are signed and certified. A

document purperting-to-bear that bears no seal if:

(A) If it bears the signature in-the-official-capacity of an officer or employee of any an entity ineluded
named in rule 5.902(1)(A);; and

(B) having-ne-seal—fa Another public officer having who has a seal and having official duties in-the

district-or-pelitical-subdivision-of the-officer-or-employee within that same entity certifies under seal—or
its equivalent—that the signer has the official capacity and that the signature is genuine.

(3) Foreign public documents. A document purperting that purports to be executed signed or attested

in-an-official-capacity by a person who is authorized by thelaws-of a foreign eeuntry country’s law to do
s0. The document must be make-the-execution-or-attestation—and accompanied by a final certification as

te that certifies the genuineness of the signature and official position (A} ef-the-executing-orattesting
person; of the signer or attester—or (B} of any foreign official whose certificate of genuineness of
relates to the signature and-official-pesition-relates-to-the-exeeution or attestation or is in a chain of

certificates of genuineness ef-sighature—and—official-pesition relating to the execution signature or
attestation. A-final The certification may be made by a secretary of a United States embassy or legation;;

by a consul general, eensul; vice consul, or consular agent of the United States;; or by a diplomatic or
consular official of the foreign country assigned or accredited to the United States. If all parties have
been given a reasonable opportunity has—been—given—to—alparties to investigate the document’s
authenticity and accuracy ef-official-doctments, the court may, for good cause shewn, either:

(A) erder Order that they it be treated as presumptively authentic without final certification; or

(B) permit-them Allow it to be evidenced by an attested summary with or without final certification.

(4) Certified copies of public records. A copy of an official record—or a copy repert-or-entry-therein;
erofa document that was recorded or filed in a public office as authorized by law—if the copy is te-be

form; certlfled as correct by
(A) the The custodian or ether another person authorized to make the certification;; or

(B) by A certificate comphying that complies with rule 5.902(1), (2), or (3), orcomplying-with-any
Act-of Congress a federal, state, or territorial statute, errule-preseribed-by-the United States Supreme
Court rule pursuant to statutory authority, or statutes of fowa or any other state or territory of the United
States-orrule-preseribed-by-the lowa Supreme Court rule.

Federal rule 902(4) restyled (2011)
(4) Certified Copies of Public Records. A copy of an official record—or a copy
of a document that was recorded or filed in a public office as authorized by
law—if the copy is certified as correct by:
(A) the custodian or another person authorized to make the certification; or
(B) a certificate that complies with Rule 902(1), (2), or (3), a federal statute, or
a rule prescribed by the Supreme Court.

Comment on minor substantive distinction:
lowa rule 5.902(4) departs from its pre- and post-2011 federal counterpart in a
necessary but minor manner. The lowa rule includes “statutes . . . of any other state or
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territory of the United States” (emphasis added), which is not included in the federal
versions. This is also repeated in rule 5.902(10).

(5) Official publications. Boeks,—pamphlets—or—other—publications A book, pamphlet, or other
publication purporting to be issued by public authority.

(6) Newspapers and periodicals. Printed materials material purporting to be a rewspapers newspaper

or periodicals periodical.
(7) Trade inscriptions and the like. nseriptions,—sighs—tags—ertabels An inscription, sign, tag, or

label, purporting to have been affixed in the course of business and indicating origin, ownership, or

control;-er-origin.
(8) Acknowledged documents. Deoeuments A document accompanied by a certificate of

acknowledgment that is lawfully executed in-the-mannerprovided-by-law by a notary public or ether
another officer who is authorized by-taw to take acknowledgments.

(9) Commercial paper and related documents. Commercial paper, sighatures-thereena signature on
it, and related documents, relating-therete to the extent provided allowed by general commercial law.

(10) Presumptions under Acts-ef Congress a federal statute or a statute of lowa or any other state or
territory of the United States. Any A signature, document, or ethermatter-declared-by-Act-of Congress
or anything else that a federal statute or a statute of lowa or any other state or territory of the United
States declares to be presumptively or prima facie genuine or authentic.

(11) Certified DomesticRecords—of Regularly Conducted-Activity domestic records of a regularly

conducted activity. The original or a duplicate copy of a domestic record efregularhy-conducted-activity
that-would-be-admissible-under that meets the requirements of rule 5.803(6)(A)-(C) if-accompanied as

shown by a written-declaration certification of s the custodian or ether another qualified person—in-a
manner-complying that complies with amy-Act-ofCongress a federal statute, exa rule prescribed by the
United States Supreme Court pursuant-to-statutonyadthority, er-statutes a statute of lowa or any other
state or territory of the United States, or ru#e—presenbeel—by—the other lowa Supreme Court rule.;

hearing, the proponent must prewele give wn%ten—noﬂee—of—that—mtenﬂen—to—au an adverse parties; party

reasonable written notice of the intent to offer the record—and must make the record and declaration
certification available for inspection--sufficiently-in-advance-of-their-offer-into-evidence-to-provide—an
adverse so that the party with has a fair opportunity to challenge them.

(12) Certified foreign records of a regularly conducted activity. In a civil case, the original or a

duplicate copy of a foreign record efregularhy-conducted-activity that would-be-admissible-under meets
the reqwrements of rule 5893{6} 5902(11) modlfled as follows: +f—aeeempamed—by—a—wn{{en

than complvmq W|th a federal statute or a Unlted States Supreme Court ruIe or a statute of Iowa or any

other state or territory of the United States or other lowa Supreme Court rule, must be signed in a
manner that, if falsely made, would subject the maker to a criminal penalty uhderthe-laws—of in the
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country Where the declaration certlflcatlon is S|gned A—p&rty—mtendmg—to—e#er—a—reeord—mto—ewdenee

notice requirements of rule 5.902(11).

Rule 5.903 Subscribing witness’s testimony thrnecessary. The-testimeny-ofa A subscribing withess
witness’s testimony IS et necessary to authenticate a writing srless only if required by faws the law of

the jurisdiction wheselaws-gevern-the that governs its validity-of-the-writing. Nething-a-this This rule

shal does not affect the admission of a foreign will into probate in this state.

Federal rule 903 restyled (2011)
Rule 903. Subscribing Witness’s Testimony.
A subscribing witness’s testimony is necessary to authenticate a writing only if
required by the law of the jurisdiction that governs its validity.

Comment on substantive distinction:
lowa rule 5.903 contains a substantive distinction from its pre-and post-2011 federal
counterpart. FRE 903 does not contain the second sentence regarding the admission of
foreign wills into probate. The second sentence is revised consistent with the 2011
FRE restyling.

Rules 5.904 to 5.1000 Reserved.

ARTICLE X
CONTENTS OF WRITINGS, RECORDINGS, AND PHOTOGRAPHS

Rule 5.1001 Definitions that apply to this article. Fer—purpeses—of In this article the—feHowing
definitions-are-apphcable:
& a. Hritings-andrecordings— Writings”and—recordings-consist A “writing” consists of letters,

words, er—numbers or thelr equwalent set down by—handumtmg—typewntmg—pnmnw—phetestatmg—
in any form-ef-data

ptetures A “photoqraph” means a photographic image or its equwalent stored in any form.

3} d. Original: An “eriginal” “original” of a writing or recording s means the writing or recording
itself or any counterpart intended to have the same effect by a the person executing who executed or
issuing issued it. For electronically stored information, “original” means any printout—or other output
readable by sight—if it accurately reflects the information. An “original” of a photograph includes the

negatlve or any a prlnt there#em—from it. #—deta—ere—stered—m—a—eempute#er;ymdapdewee—any—pnnteut

(4—) e. Dupheate A —alupkeafel “duollcate” is means a counterpart produced by the—same—rmpresyen
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equl-vatent—teehmques—mmteh a mechanlcal photoqraphlc chemlcal electronlc or other equwalent

process or technique that accurately reproduce reproduces the original.

Rule 5.1002 Requirement of the original. Fe-prove-the-content-of-a An original writing, recording, or
photograph;—an-eriginal is required to prove its content, except-as—etherwiseprovided—n unless these

rules or by a statute provides otherwise.

Rule 5.1003 Admissibility of duplicates. A duplicate is admissible to the same extent as ar the original
unless &) a genuine question is raised as-te about the original’s authenticity ef-the-eriginal or (2 -under
the circumstances;-admissien-of make it unfair to admit the duplicate-weuld-be-unfair.

Rule 5.1004 Admissibility of other evidence of eentents-content. FheAn original is not required and
other evidence of the eentents content of a writing, recording, or photograph is admissible if:

& a. Originalslest-or-destreyed. All the originals are lost or have-been destroyed, urless and not by
the proponent lost-or-destroyed-them acting in bad faith; er

&) b. Original-not-ebtainable—No An original ean cannot be obtained by any available judicial
processer—pFeeeeIH%e of

(3) c. Origi A A he The
party against whom the original would be of'fered had control of the orlqmal was at that party—was time
put on notice, by the pleadings or otherwise, that the eentents original would be a subject of proof at the
trial or hearing;; and that-party-dees-net fails to produce the-eriginal it at the trial or hearing; or

4} d. Collateral-matters—The writing, recording, or photograph is not closely related to a controlling
issue.

Rule 5.1005 Publie-Copies of public records to prove content. Fhe-contents

a. Using a copy to prove content. The proponent may use a copy to prove the content of an official
record;--or of a document autherized-to-be that was recorded or filed and-actualyrecorded-orfiled;
including-data-compilations-inany-form—it in a public office as authorized by law—if these conditions
are met:

(1) The record or document is otherwise admissible;. may-be-proved-by

(2) The copy; is certified as correct in accordance with rule 5.902(4); or testified-to-be-correct-by a

witness who has compared it with the original testifies the copy is correct.

b. Using other evidence to prove content. If a no such copy which-complies—with-theforegeing
cannoet can be obtained by the-exercise-of reasonable diligence, then ether-evidence—of the proponent

may use other evidence to prove the content-centents-may-be-given.

Comment on rule 5.1005: A major emphasis of the FRE restyling effort was to break
rules into subparts “to achieve clearer presentations,” by “substituting vertical for
horizontal lists.” The restyling accomplishes this here and elsewhere and removes
much of the passive construction throughout.

Rule 5.1006 Summaries to prove content. The eontents proponent may use a summary, chart, or
calculation to prove the content of voluminous writings, recordings, or photographs which that cannot
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conveniently be conveniently examined in court. may-be-presented-intheform-ofa-chart-summary,or
ealewlation: The proponent must make the originals; or duplicates;-shaH-be-made available for

examination or copying, or both, by other parties at reasonable time and place. Fhe And the court may

order thatthey-beproduced the proponent to produce them in court.

Rule 5.1007 Testimony or written—admission statement of a party to prove content. Coentents—of
writings,Fecordings—or-phetographs—may-be-proved The proponent may prove the content of a writing,

recording, or photograph by the testimony, erdeposition, or written statement of the party against whom

the evidence is offered. er-by-thatparty’s-written-admission,-witheut-aceotnting The proponent need not
account for the renproduction-of-the original.

Rule 5. 1008 Functions of the court and Jury When Ordinarily, the court determines the—aelmlsslml-lty

the—eeuﬁ—te—dete#mne—n%eerdane%#ﬁh%he—prewerees—e#reﬂeé&% whether the proponent has

fulfilled the factual conditions for admitting other evidence of the content of a writing, recording, or
photograph under rules 5.1004 or 5.1005. When,-however—an-issue-isFraised But in a jury trial, the jury
determines—in accordance with rule 5.104(b)—any issue about whether:

{a) a. whetherthe An asserted writing, recording, or photograph ever existed;; or

(b} b. whether-anether Another writing,-recording;-or-photegraph one produced at the trial or hearing
is the originals; or

{e) c. whether-other Other evidence of centents content cerrectly accurately reflects the contents—the
issue-isforthe-trier-of-factto-determine-as-t-the-case-of-otherissues-of fact content.

Rules 5.1009 to 5.1100 Reserved.

ARTICLE XI
MISCELLANEOUS RULES

Rule 5.1101 Applicability of the rules.
a. General-apphcabilityTo courts and judges. Fhese-rules The lowa Rules of Evidence apply in-aH
to proceedings i before the courts of this state, including proceedings before magistrates and court-

appointed referees and masters, except as etherwise-provided-by-rules-of-the-lowa Supreme Court rules

otherwise provide.

Federal rule 1101 restyled (2011)

Rule 1101. Applicability of the Rules.

(a) To Courts and Judges. These rules apply to proceedings before:
e United States district courts;
e United States bankruptcy and magistrate judges;
e United States courts of appeals;
e the United States Court of Federal Claims; and
e the district courts of Guam, the Virgin Islands, and the Northern

Mariana Islands.
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(b) To Cases and Proceedings. These rules apply in:
e civil cases and proceedings, including bankruptcy, admiralty, and
maritime cases;
e criminal cases and proceedings; and
e contempt proceedings, except those in which the court may act
summarily.
Comment on substantive distinction:

There is an ambiguity in both pre-and post-2011 FRE, and in the lowa rules,
regarding which rules are being referenced in rule 5.1101 by “these rules:” the Article
IX Miscellaneous Rules, or the lowa Rules of Evidence in whole? Read in conjunction
with rule 5.101 and other provisions, it would appear rule 5.1101 intends to reference
all lowa Rules of Evidence and that change is made to the lowa rule.

lowa rule 5.1101 does not contain the FRE subsection (b) To Cases and
Proceedings presenting a necessary substantive difference from the pre- and post-2011
FRE. The lowa rules, however, are made applicable to all court proceedings in lowa in
subsection (a). The absence of this federal counterpart creates a structural difference
between the federal and lowa rule.

The federal rule expressly makes the rules applicable in a wide variety of
proceedings; the lowa counterpart is not so express.

b. Rules of on privilege. Rule-5:501—with—respeet-to The rules on privilege—apphies—at apply to all
stages of al-actions;-cases-and-proceedings a case or proceeding.

c.—Rules-inapphicable Exceptions. Fheserules-otherthan-rule 5501 -with-respeetto The lowa Rules
of Evidence—except for those on privilege;--do not apply in-to the following-situations:

(1) Preliminary-gquestions—offact: The court’s determination, under rule 5.104(a), of-questions—of
faet-on a preliminary guestion of fact governing te-the admissibility ef-evidence-when-the-issue-is-to-be
determined-hy-the-courtundertite 5104,

(2) Grandjury—Proceedings-before-grandjuries Grand-jury proceedings.

(3) Summary—contempt: Contempt proceedings in which an adjudication is made without prior
notice and a hearing.

Rule 1101(c) restyled (2011)
(c) Rules on Privilege. The rules on privilege apply to all stages of a case or
proceeding.
Comment on substantive distinction:
lowa rule 5.1101(c)(3) presents a substantive difference from its pre- and post-
2011 federal counterpart. FRE 1101(c) does not expressly state that the rules should
be inapplicable in contempt proceedings.
The restyling adopts the FRE language, “except for those on privilege,” which is
broader language than a reference to only 5.501.

(4) Miscelaneousproceedings—Proceedings Miscellaneous proceedings such as: fer-extradition or

rendition; issuing an arrest warrant, criminal summons, or search warrant; a preliminary hearings
examination in a criminal eases;case; sentencmg,l and granting or revoking probatlon or superwse
release; . :

respect and conS|der|nq whether to release on bail or otherW|se
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Federal rule 1101(e) restyled (2011):

(e) Other Statutes and Rules. A federal statute or a rule prescribed by the
Supreme Court may provide for admitting or excluding evidence
independently from these rules.

Comment on substantive distinction:

The old federal rule 1101(e) provided “Rules applicable in part,” and was specific to
particular provisions of the U.S.C. and there was no analogous lowa subsection. The
restyled federal rule, however, is substantively different from the old rule as set forth
above.

Note: The working group decided not to adopt a version of FRE Other statutes and
rules, which would be a new sub rule (d) in the Iowa rule as follows: “d. Other
statutes and rules. An lowa statute or an lowa Supreme Court rule may provide for
admitting or excluding evidence independently from these rules.”

Rule 5.1102 Reserved.

Federal rule 1102 restyled (2011):

Rule 1102. Amendments. These rules may be amended as provided in 28
U.S.C. § 2702.
Comment on distinction:

OFFICIAL COMMENT (to lowa rules)--1983: Amendments to the rules are
specifically governed by section 684.18, The Code. Consequently, there is no need
for Rule 1102. That section number is, however, reserved.

Rule 5.1103 Title. Fherulesinthis-chaptershall-be-knewn-as-the These lowa Rules of Evidence and

may be cited as lowa R. Evid.

Federal rule 1103 restyled (2011):
Rule 1103. Title.
These rules may be cited as the Federal Rules of Evidence.

Comment on distinction:
The restyled federal rule deleted “these rules may be known . . . as” and now just says
“may be cited as.” The Bluebook, however, and presumably all other citation
authorities would allow citation to the federal rules as “Fed. R. Evid.” The lowa rules
will continue to be cited as lowa R. Evid., as set forth in the Preface to the lowa Court
Rules.

Comment period May 2- July 15, 2016
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