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To Whom It May Concern:
Attached are my comments regarding the proposed changes to the Rules of Criminal Procedure. I do
not plan to attend the August 5 meeting, but if you have any questions or concerns, please do not
hesitate to contact me.
Thank you,
Ian A. McConeghey
Monona County Attorney
610 Iowa Avenue
Onawa, IA 51040
Phone: (712) 423-1728
--

-

-

Fax: (712) 433-9592
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OFFICE OF THE COUNTY ATTORNEY
IAN A. McCONEGHEY
County Attorney

MONONA COUNTY
610 IOWA AVENUE
ONAWA, IA 51040

TELEPHONE:
(712) 423-1728

FAX:
(712) 433-9592

GARY G. TAYLOR
Assistant County Attorney

July 1, 2022
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By Email Only:
rules.comrnents@iowacourts.gov
RE: Chapter 2 Follow-up Amendments
Dear Chief Justice Christensen and Members of the Court:

I am writing to express concern about two of the proposed changes to the Iowa Rules of
Criminal Procedure, and to suggest one additional change.

Proposed Rule 2.13(6)(c) Special Circumstances -Minors. [p. 27, lines 1 - 19]
c. Minors. To protect a minor from trauma caused by testifying in the physical presence of
the defendant where it would impair the minor's ability to communicate, the court may, upon
motion of a party and notice to the other parties, order that the deposition of the minor be taken as
follows:

(1) Only the judge, parties, parties' attorneys, persons necessary to record the deposition,
and any person whose presence, in the opinion of the court, would contribute to the welfare and
wellbeing of the minor, may be present in the room with the minor during the minor's deposition.
(2) The court may require a party be confined to an adjacent room or behind a screen or
mirror that permits the party to see and hear the minor during the minor's deposition, but does not
allow the minor to see or hear the party. However, if a party is so confined, the court shall take
measures to ensure that the party and the party's attorney can confer during the deposition and
shall inform the minor that the party can see and hear the minor during deposition.
(3) As an alternative to (2), the court may require a party to attend the deposition by a live
audiovisual connection. In such case, the court shall likewise take measures to ensure that the party
and the party's attorney can confer during the deposition and shall inform the minor that the party
can see and hear the minor during deposition.
Comment: The proposed rule states that "the court may, upon motion of a party and notice to the
other parties [order protections for the minor witness]." However, Iowa Code section 915.36A
states:
A prosecuting witness who is a minor shall have the right to have the interview or
deposition taken outside of the presence of the defendant. The interview or
deposition may be televised by closed-circuit equipment to a room where the
defendant can view the interview or deposition or in a manner that ensures that the
defendant shall not have contact with the minor. The defendant shall be allowed to
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communicate with the defendant's counsel in the room where the minor is being
interviewed or deposed by an appropriate electronic method.
The proposed rule, as it is written, makes it seem like the judge has discretion to require the minor
to be in the same room as the defendant. However, a judge cannot override the statute. This
proposed rule should be stricken, or at least edited to conform to Iowa Code section 915.36A.

Proposed Rule 2.15(3)(a) Special Circumstances-Subpoenas. [p. 29, line 27 p. 30, line 12]
(1) The defendant may make application to the court for the issuance of subpoenas for the
purpose of investigation. Notice shall be given to the state and any codefendants when making
this application.
(2) Any objection to the defendant's application by the state or any codefendant must be filed
within 10 days.
1. Any objection shall be in writing and include the basis for the objection and a request for
hearing.
2. Permissible bases for objections to evidence sought by a defendant subpoena include:
(a) The evidence could be obtained in another manner.

(b) The defendant did not first request that the state obtain the evidence.
(c) The evidence would not be admissible at trial.
Comment: After receiving any objections, the court, through the exercise of its discretion, should
regulate any defense requests for investigative subpoenas.
(3) The defendant shall disclose any materials obtained by the subpoena to the state and any
codefendants within 15 days of the request.
(4) If any such evidence obtained is intended for use at trial, it shall be disclosed to the state at
least 10 days prior to trial or at such time set by a pretrial conference, scheduling, or status
conference order.
Comment: Imagine you have been the victim of a violent crime. Someone has hurt you physically,
financially, emotionally, and more profoundly than you ever could have imagined. It hurts
exquisitely. It hurts every day; and it hurts every night as you lay awake trying to forget the horror
of what you experienced at the hands of an evil man. Your family and friends will suffer with you
through all of your tears, sleepless nights, emotional meltdowns, and years of medical and
psychiatric appointments as you try in vain to put your former life back together. You replay in
your mind what you did wrong, and what you could have done to stop this horrendous act from
happening to you. Perhaps worst of all, you will never feel truly safe again.
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Now imagine that same evil man who victimized you can access your cell phone, computers, social
media, bank records, medical records, and employment records. He can see everything about you,
including all of your mistakes, vices, idle words, indiscretions, and embarrassing moments. He
will comb through every detail of your life until he fmds something that he can use to discredit
and ruin you. You ask "how can he do this? I didn't do anything to deserve being a victim, and I
certainly didn't do anything to deserve this! I thought the law was here to protect me!" All anyone
can tell you is that it is his right. He victimized you, and therefore he has the right to know
everything about you so he can try to avoid punishment for his crime.
This may seem dramatic, but in my experience, this is exactly how crime victims would view this
rule. They would view having their personal information subpoenaed as re-victimization. In light
of the potential for abuse and the profound negative impact this rule would have on crime victims,
I believe this rule should not be approved.
In the alternative, if the rule is to be approved, there should be a required threshold showing that a
defendant must make before a court will issue a subpoena. If a defendant is going to be allowed to
see a victim's personal information, the defendant should have to show proof that what he says he
is looking for is likely to be there. Police officers must show probable cause before searching a
suspect's property. It only makes sense to require a defendant to show probable cause before
searching a victim's property.

Suggested changes to Rule 2.13
2.13(1) By defend6nt. A defeiidaat iB. a erimina.l ease may depose an •.vitaesses listed by the sta-te
on the indietment or information or notiee of additio:ea! vlitnesses ia the same manner and vfith
like effeet and •.vitll. the same limitations as in eivil aetions exeept as otherwise provided by
statute and these rules. Depositions before iB.dietment or trial information is filed may only be
taken ,vith leave of eourt.
When the sta-te reeeives notiee tha-t a deposition ,vill be taken of a vlitness listed on the
iadietment, information or notice of additio:ea! vritnesses, the sta-te may object tha-t the vritness
(aj is a foundation vritness or (b) has been adequa-tely examined on prelimmary hearing. The
eourt shall immediately determine •.vhether diseovery of the witness is necessary ia the interest of
justiee ad shall allow or disallow the deposition.
2.13(1) Depositions are not permitted in a criminal case. except as set forth rule 2.13(2) and
2.13(3).
2.13(2) Speeial ei-,,e1,1mstanees.
a. When011er the interests ofjustiee and the speeial eireumstanees of a ease make neeessary the
taking of the testimony of a prospeetr,e vritness not iaeluded iB. rule 2.13(1) or 2.13(3), for use a-t
trial, the eolH't may 1:1.pon motion of a party and notice to the other parties order that the testimony
of the vritness be taken by deposition aed tha-t any desigaa-ted book, paper, document, reeord,
reeording, or other ma-terial, not privileged, be produced a-t the same time ad plaee. For
pmposes of this subseetion, speeial eireumsta.aees shall be deemed to exist and the eourt shall
order tha-t depositions be taken only upon a showing ofneeessity arising from either of the
following:
(1) The information sought by way of deposition eannot adequately be obtained by a bill of
partiettlars or voluntary sta-tements.
(l) Other just eause neeessitating the takiB.g of the deposition.
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h. The court may upon motion of a party and notice to the other parties order that the testimony
of a victim or witness v,rho is a child, as denned in Iov,'8: Code section 702.5, be taken by
deposition for use at trial. Only the judge, parties, counsel, persons necessary to record the
deposition, and any person whose presence, in the opinion of the court, would contribute to the
welfare and v1ell being of the child may be present in the room with the child during the child's
deposition.
The court may require a party be confined to an adjacent room or behind a screen or mirror that
permits the party to see and hear the child during the child's deposition, but does not allo•N the
child to see or hear the party. Hov,,ever, if a party is so confined, the court shall take measures to
ensure that the party and counsel can confer during the deposition and shall inform the child that
the party can see and hear the child during deposition.
2. 13(3) By state. At or before the time of the taking of a deposition by a defendant under
rule 2.13(1) or 2.13(2), the defendant shall file a vmtten list of the names and addresses of all
vritnesses expected to be called for the defense (except the defendant and surrebuttal witnesses),
and the defendant shall have a continuing duty before and throughout trial promptly to disclose
additional defense witnesses. Such \Yitnesses shall be subject to being deposed by the state.
2. 13(4) F&ilurc to eornply. If the defendant has taken depositions under rule 2.13(1) and does not
disclose to the prosecuting attorney all of the defense 1tvitnesses (except the defendant and
surrebuttal witnesses) at least nine days before trial, the court may order the defendant to permit
the discovery of such •,vitnesses, grant a continuance, or enter such other order as it deems just
under the circumstances. It may, if it finds that no less severe remedy is adequate to protect the
state from undue prejudice, order the exclusion of the testimony of any such v,i.tnesses.
2.13f§)ill Perpetuating testimony. A person expecting to be a party to a criminal prosecution may
perpetuate testimony in the person's favor in the same manner and with like effect as may be done
in expectation of a civil action.
2.13(3) Expert witnesses. All parties in a criminal case shall disclose any witnesses expected to be
called as expert witnesses not less than 30 days before trial. Either party may depose such expert
witnesses in the same manner and with like effect and with the same limitations as in civil actions
except as otherwise provided by statute and these rules.
2.13(6) Time of taking. Depositions shall be taken within 30 days after arraignment unless the
period for taking is extended by the court for good cause shovro.
Comment: Iowa is in a small minority of states that allow depositions in criminal cases. In my
experience, depositions are often used to intimidate or harass lay witnesses. Many of these lay
witnesses are involved in the case only because they were victims of crime, or witnessed crimes.
Depositions allow criminal defendants to aggressively question and belittle these lay witnesses
with virtually no oversight by the court. Eliminating depositions of lay witnesses in criminal cases
will protect victims of crime and innocent third-party lay witnesses from harassment and
intimidation by criminal defendants.
Sincerely,

~ne~?~
Monona County Attorney
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OFFICE OF THE

LYON COUNTY ATTORNEY
Amy K. Oetken
Lyon County Courthouse
206 South Second Avenue, Suite 301
Rock Rapids, Iowa 51246
Phone: (712) 472-8545
Fax: (712) 472-3780
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July 6, 2022
The Honorable Susan Christensen
Chief Justice of the Supreme Court oflowa
1111 East Court Avenue
Des Moines, IA 50319
Re: Chapter 2 Follow-up Amendments
Dear Chief Justice Christensen and Members of the Court:
I am writing to comment on the proposed follow-up amendments to the comprehensive
revision of Chapter 2, Iowa Rules of Criminal Procedure. I appreciate all of the hard work the task
force has expended on this difficult task, however, I believe that some of the proposed changes
may have significant unintended consequences or would reflect unintended departures from
current law or practice. I have been a prosecutor for almost twenty-five years and I am dedicated
to ensuring that our criminal justice system is fair to all participants.

2.13(7) Perpetuating testimony before a case is filed. [p. 27, lines 20-23]
A person expecting to be a party to a criminal prosecution may perpetuate testimony in the person's
favor in the same manner and with like effect as may be done in expectation of a civil action. See
Iowa Rs. Civ. P. 1.721-1.728.
I am concerned that this rule will upend years of jurisprudence which require that in-person
testimony in a criminal case is required, barring a few exceptions. I believe those exceptions
adequately allow for those rare times when a witness isn't able to appear in person. Since the
defendant in a criminal case has the constitutional right to confront accusers, this rule will only be
used to disadvantage the State by allowing the defendant to perpetuate testimony and avoid the
need to produce witnesses. As a long-time trial attorney, I can assure you that my crossexamination of a witness is very dependent on the way evidence has been entered at trial. If the
defendant is allowed to perpetuate testimony, my cross-examination may be less effective.
I do not believe the rights of the defendant are harmed in any way by requiring witnesses to be
present personally to testify at trial.

2.15(3)(a) Special Circumstances - Subpoenas. [p. 29, line 27 -p. 30, line 12]
(1) The defendant may make application to the court for the issuance of subpoenas for the purpose
of investigation. Notice shall be given to the state and any codefendants when making this
application.
(2) Any objection to the defendant's application by the state or any codefendant must be filed
within 10 days.
1. Any objection shall be in writing and include the basis for the objection and a request for hearing.
PC 7

2. Permissible bases for objections to evidence sought by a defendant subpoena include:
(a) The evidence could be obtained in another manner.
(b) The defendant did not first request that the state obtain the evidence.
(c) The evidence would not be admissible at trial.
Comment: After receiving any objections, the court, through the exercise of its discretion, should
regulate any defense requests for investigative subpoenas.
(3) The defendant shall disclose any materials obtained by the subpoena to the state and any
codefendants within 15 days of the request.
(4) If any such evidence obtained is intended for use at trial, it shall be disclosed to the state at
least 10 days prior to trial or at such time set by a pretrial conference, scheduling, or status
conference order.
I believe the practice of a defendant issuing subpoenas in a criminal case is ripe for abuse as a tool
to harass victims and other witnesses. Because of that possibility, I am concerned that this rule will
have a chilling effect on the reporting of crimes and the willingness of witnesses to be involved in
the prosecution of a case. My experience has shown that witnesses in general, and specifically
victims, are very concerned that a defendant will be able to access things like phone records,
private social media posts and the like. This rule allows for all of that.
I also believe this rule is unnecessary. I have no interest in hiding anything from a defendant. If
defense counsel comes to me with potential evidence, I am happy to acquire it so long as it isn't
intrusive into someone's personal business and a way not allowed under the rules of evidence.
Thank you very much for your time and consideration of my comments.
Respectfully Submitted,

Amy K. Oetken
Lyon County Attorney
AKO/
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Request for amendment the Iowa Rules of Criminal Procedure.docx

Please find attached response to the request for public comments regarding the Iowa Rules of
Criminal Procedure.
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Chapter 2 Follow-up Amendments

Request for amendment the Iowa Rules of Criminal Procedure

1.

Rule 2.8 Arraignment and Plea.

The rules as currently constructed create differing opinions amongst Iowa District Court Judges as to
whether a Defendant who is Pro Se and has filed a waiver of his right to counsel may file a written
arraignment and waive their right to arraignment in open court. A minority of District Court Judges
interpret the rules of criminal procedure to not allow a Defendant to file the same form of written
arraignment that represented Defendants file to waive an on the record arraignment. It is my
contention and the position of most District Court Judges that requiring an in person, on the record,
arraignment for all Pro Se Defendants is not legally required and this should be made clear in the rules of
criminal procedure.
I have made a written request for an unofficial legal opinion from the Iowa Attorney General's Office on
this matter but received no response. The impact of the change suggested would be an increase in
judicial efficiency with no adverse impact to the rights of Defendants. The written arraignment form
-·
commonly utilized lays out all substantive and procedural rights the Defendant is waiving and is the
same form used by Defendants who are represented by counsel. If a Defendant has the legal right to
waive other equally important rights there should be no legal prohibition on their right to waive an in-

-

person arraignment on the record. While the Iowa Rules of Criminal Procedure are silent as to written
arraignments by prose Defendants, this silence need not be interpreted as an affirmative prohibition.

2.

Rule 2.13 Depositions.

The rules as currently constructed create differing opinions amongst Iowa District Court Judges about
whether a prosecutor can petition the Court for permission to depose a prosecution witness when there
are special circumstances and it is in the interest of justice. It is my contention that where a prosecutor
can show the Court that the prosecution's witness is unlikely to show up at the trial, or has a terminal
illness, that the rules of Criminal Procedure were intended to allow the prosecution to petition the Court
for permission to conduct a preservation deposition in the presence of the Defendant and Defendant's
counsel with the opportunity for confrontation and cross-examination. However, the Rule's current
phrasing at 2.13(2)(a) (line 3) "prospective witnesses not included in rule 2.13 (1) and 2.13 (3)" has led a
minority of District Court Judges to interpret the Rules of Criminal Procedure to not allow the
prosecution to depose a listed witness under any circumstances. This interpretation would require a
prosecutor to delist the witness and then petition the court with the special circumstances. This is an
absurd requirement that seems run counter to the very function of the rules in this section. The ability
for the prosecutor to take a preservation deposition of a listed witness is an extremely important tool
for preserving, for example, the testimony of the victim of domestic violence because, as is well known,
the perpetrators of extreme domestic violence often persuade the victim not to show up on the day of
trial. When the victim fails to appear on the day of trial, this results in annoyed jurors, unnecessary
expense to the State, and a miscarriage of justice. While some suggest that the perpetrator may be
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prosecuted without the testimony of the victim, as a practical matter in our rural courts, I have found
this to be unrealistic and unworkable both as to Judges and as to Juries. It is my contention that where
the victim seeks to have the charges dismissed and/or has romantically reunited with the perpetrator
and/or otherwise announced unwillingness to honor a subpoena to appear for trial, these are the
epitome of special circumstances that warrant a preservation deposition. The Court should not have to
wait until the morning of trial, after a jury has been selected, to determine if the main witness will
appear as ordered. If the victim witness does not appear for a deposition ordered the Court, and the
Court will be better informed about the likelihood that the victim/witness will appear at trial. If the
witness does not appear for trial, the prosecution can move to have the deposition admitted as
evidence if it was conducted consistent with the Defendant's Constitutional rights of confrontation. If
the prosecution can show that the Defendant procured on the witnesses' failure to appear the doctrine
of forfeiture by wrongdoing may also be argued to allow such testimony to be admitted.
My interest in these matters is as an Iowa lawyer (1998), elected prosecutor in a rural county with a
busy criminal docket (Clarke), and as a student of public policy and statutory construction. Adam
Ramsey.
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Hello:
Please find the attached Comments to the Chapter 2 Follow-up Amendments.
Thank you for your consideration and for all of your work on this important initiative.
Best Regards,

.i
A

NICK MAYBANKS
Linn County Attorney

H~n

51 3"' Ave. Bridge I Cedar Rapids, IA 52401
Ph: 319-892-6350 I Fax: 319-892-6389
LinnCountylowa.gov
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Dear Chief Justice Christensen and Members of the Court:

JUL 19 2022
CLERK SUPREME COURT

On behalf of the Linn County Attorney's Office, I am writing to comment on the
proposed follow-up amendments to the comprehensive revision of Chapter 2, Iowa Rules of
Criminal Procedure. I have been a practicing attorney in the State of Iowa for just short of 22
years and have spent my entire career as a prosecutor. The Linn County Attorney's Office
commends the Criminal Rules Revision Task Force and the Iowa Supreme Court for making
changes to improve the efficiency of procedures, remove outdated references, and accommodate
existing practices.
However, we also believe that some of the proposed changes may have significant
unintended consequences or would reflect unintended departures from current law oi; practice.
We submit the following comment, organized by topic.
We appreciate the Court's time considering our comments and would be glad to discuss
these matters further or provide additional information.

2.8(2)(b)(9) Conditional Plea. [p. 15, lines 19-25]
With the consent of the court and the prosecuting attorney, a defendant may enter a conditional
plea of guilty, reserving in writing the right to have an appellate court review an adverse
determination of a specified pretrial motion. When a conditional guilty plea is approved by the
court, this constitutes good cause for the defendant to appeal the ruling on the specified pretrial
motion. A defendant who prevails on appeal may then withdraw the plea.

We have concerns over this proposed rule as it would be a departure from current practice and
we do not believe that there have been any adverse consequences from not being able to offer a
conditional plea under these circumstances. Conversely, there would likely be unintended
adverse consequences if these conditional pleas were allowed A plea ofguilty should always be
based solely upon a knowing and voluntary waiver ofrights and admission ofguilt to the
elements of a charge, without condition, otherwise it invites potential abuse.
As this court is aware, either party in a criminal proceeding can seek review of trial court
rulings through the use ofan Interlocutory Appeal. These appeals tend to be granted and
reviewed only in cases where there is substantial controversy over the ruling, it is a developing
or novel area of law or the ruling significantly impacts a party's ability to effectively try their
case.
Our District Court judges use due diligence and adhere loyally to precedent in the vast majority
of controversies put in front of them and were they actually not to do so, it would be fairly
obvious. If this rule is enacted, there is a real and distinct probability the rule will be employed
in nearly every instance where a party does not prevail on a pretrial motion, whether the motion
was arguably meritorious or simply frivolous. This invites more frivolous and needless appeals
and delays into a process that can already be backlogged and.frustrating to parties, the court
and its personnel, the alleged victims and the public at large. There is a real danger that it
could entice a defendant to enter a plea ofguilty just to gamble on the success of an appeal, as
opposed to actually being guilty of the elements of the offense.

1
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2.15(3)(a) Special Circumstances - Subpoenas. [p. 29, line 27 -p. 30, line 12]
( 1) The defendant may make application to the court for the issuance of subpoenas for the
purpose of investigation. Notice shall be given to the state and any codefendants when making
this application.
(2) Any objection to the defendant's application by the state or any codefendant must be filed
within 10 days.

1. Any objection shall be in writing and include the basis for the objection and a request for
hearing.
2. Permissible bases for objections to evidence sought by a defendant subpoena include:
(a) The evidence could be obtained in another manner.
(b) The defendant did not first request that the state obtain the evidence.
( c) The evidence would not be admissible at trial.

Comment: After receiving any objections, the court, through the exercise of its discretion,
should regulate any defense requests for investigative subpoenas.
(3) The defendant shall disclose any materials obtained by the subpoena to the state and any
codefendants within 15 days of the request.
(4) If any such evidence obtained is intended for use at trial, it shall be disclosed to the state at
least 10 days prior to trial or at such time set by a pretrial conference, scheduling, or status
conference order.

We have concerns over this proposed rule as it would be a departure from current practice and
we have not seen any adverse consequences as a result of defendants not being allowed to serve
investigative subpoenas. Since the rule is not clear as to what stage a defendant possesses this
right, this rule would allow a defendant who is a suspect in an investigation, not yet formally
charged, to impede the lawful gathering of evidence by law enforcement and prosecutors and
potentially intimidate witnesses before criminal charges are even filed by issuing them
subpoenas. Envision a scenario where a child accuses an adult ofsexual abuse and before the
investigation is even complete, the court is having to decide whether to allow the accused to
access a recording of the child's interview or their counseling records. Securing the
cooperation of victims, witnesses and members of the public is already challenging enough
without having to engulf them in litigation before a case is even filed
This rule would potentially create an entirely new docket for the court on matters strictly
pertaining to the investigation of crime, an area traditionally vested within the discretion of law
enforcement and to an extent, prosecutors. Once a defendant allegedly commits a crime or
learns that he/she is under investigation, they would be able to utilize the Rules of Criminal
Procedure to interject the Court into what has traditionally been strictly investigative matters.
2
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The rules ofdiscovery and ethical responsibilities placed on prosecutors are and have always
been a safeguard to ensuring the defendant has access to the information they may need to
defend their case in court if they are actually charged.
Thank you very much for your time and considering our comments.

Respectfully Submitted,

Nicholas G. Maybanks
Linn County Attorney

3
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Thank you for the opportunity to provide comments on the latest version of the proposed changes
to the Rules of Criminal Procedure. My comments are attached.
Sincerely,
Theresa R. Wilson
Assistant Appellate Defender
Office of the Appellate Defender
Fourth Floor Lucas Building
Des Moines, IA 50319
(515) 281-8841
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TO: THE JUSTICES OF THE IOWA SUPREME COURT
FROM: THERESA WILSON
DATE: JULY 19, 2022
RE: PROPOSED AMENDMENTS TO THE RULES OF CRIMINAL PROCEDURE

The Iowa Supreme Court has proposed a set of revisions to Chapter 2 - Iowa Rules of
Criminal Procedure. I agree with the proposed changes as a whole. I offer this comment to
address particular provisions that I believe will be especially helpful in addressing current issues
in criminal practice.
By way of background, I am an Assistant Appellate Defender 3 with the State Appellate
Defender Office. I am also the immediate past chair of the Iowa State Bar Association's
Criminal Law Section Council and the immediate past treasurer of the Public Defenders
Association of Iowa. The views I express in this comment are my own. They do not necessarily
represent the view of the State Public Defender, the Iowa State Bar Association, or the Public
Defenders Association oflowa. My experience with these groups, however, informs my opinion
on the proposed changes.
Rule of Criminal Procedure 2.8(2)(b)(3) p. 14 lines 21-25
I support including an advisement in the guilty plea colloquy that a criminal conviction,
deferred judgment, or deferred sentence may result in the loss of civil rights, federal and state
benefits, and driving privileges. Often considered collateral consequences, these are significant
consequences that are prompted by the fact of conviction. To ensure a defendant's plea is truly
voluntary and knowing, a defendant should at least be given notice that these consequences are a
possibility.
Rule of Criminal Procedure 2.8(2)(c) p. 15 lines 26-28
I agree that placing the defendant under oath during a guilty plea colloquy should be
discretionary with the District Court and not mandatory, and that the prosecutor should be
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allowed to suggest questions for the defendant rather than ask them directly. The defendant has
a right against self-incrimination which is obviously waived by the need for the District Court to
ensure a voluntary and knowing plea that is supported by a factual basis. See, ~ . Bank One of
Cleveland, N.A. v. Abbe, 916 F.2d 1067, 1075 (6th Cir. 1990) ("Although a defendant pleading
guilty to an offense waives the constitutional privilege with regard to the offense admitted, he
does not thereby submit 'a blanket waiver as to other offenses that might form the basis of later
charges."'). Allowing a prosecutor to directly question a defendant may open the defendant up
to prosecution on other matters not directly related to the subject of the plea, while placing the
defendant under oath may open the defendant to a subsequent perjury charge. The trial court and
defense counsel are in the best position to tailor the questioning of the defendant to minimize
these risks. Furthermore, placing a defendant under oath is unlikely to insulate against the risk of
false pleas, as false pleas are often motivated by a fear of conviction on a greater offense or
harsher sentencing. See National Association of Criminal Defense Lawyers, The Trial Penalty:
The Sixth Amendment Right to Trial on the Verge of Extinction and How to Save It, pp. 25-26
(2018), available at https://www.nacdl.org/getattachment/95b7f0f5-90df-4f9f-9l 15520b3f58036a/the-trial-penalty-the-sixth-amendment-right-to-trial-on-the-verge-of-extinctionand-how-to-save-it.pdf. Instead, placing a defendant under oath may discourage defendants who
wish to withdraw or otherwise challenge their pleas out of fear the prosecutor will respond by
instituting perjury charges.
Rule of Criminal Procedure 2.8(2(b)(9)) p. 15 lines 19-25

I agree that conditional guilty pleas should be an option in Iowa. Conditional pleas have
been used in the federal courts for decades. See Fed. R. Crim. P. 11 (a)(2). They are a helpful
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tool in ensuring efficient disposition of criminal cases and appeals while also promoting
acceptance of responsibility and resolution of substantive issues.
Conditional pleas are not a get-out-of-jail free card. In the federal system, their use is
restricted by various factors. The State must consent to entry of a conditional plea, the court
must approve it, and the defendant must reserve in writing "the right to have an appellate court
review an adverse determination of a specified pretrial motion." United States v. Fitzgerald, 820
F.3d 107, 110 (4th Cir. 2016); Fed. R. Crim. P. 1 l(a)(2). Once the conditional plea is appealed,
the defendant's challenge is limited to the narrow parameters of appeal outlined at the time of the
plea with very limited exceptions. See, M,, United States v. Ormsby, 252 F.3d 844, 848 (6th Cir.
2001). In other words, defendants do not have carte blanche to challenge their plea and sentence.
Conditional pleas are useful tools when the defendant understands he may be factually
guilty of an offense but questions the conduct of law enforcement or the interpretation of a
statute. Conditional pleas allow the State to obtain a conviction without needlessly going
through the time and resources necessary for a trial, whether it be a bench trial or a trial on the
minutes. They also allow the State to limit the precise issue that will be appealed. And the
defendant can receive the benefit of a plea offer to a reduced sentence while also preserving the
ability to directly challenge a particular aspect of his case on appeal.
Although Iowa law currently prohibits a right of direct appeal from a guilty plea, it does
permit an appeal based upon "good cause." Iowa Code§ 814.6(1)(a)(3) (2021). A conditional
plea is consistent with the "good cause" requirement in that the parties - though they may
disagree on the outcome - essentially agree there may be a basis for appealing on a very narrow
ground.
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Rule of Criminal Procedure 2.15(3)(a) p. 19 line 27-p. 20 line 12
I agree in providing the defense with the ability to apply for issuance of pretrial
subpoenas. Criminal defense attorneys have an ethical obligation to investigate their clients'
cases. American Bar Association, Criminal Justice Standards: Defense Functions, Standard 44.1 (4th ed. 2017), available at
https://www.americanbar.org/groups/crirninaljustice/standards/DefenseFunctionFourthEdition/.
An effective criminal defense attorney is one who engages in vigorous discovery. Vigorous
discovery is the key to guarding against wrongful convictions. We cannot expect fair and just
outcomes when one side has all the tools to conduct pretrial investigation while the other side is
hampered in their ability to access relevant information.

If there is evidence available that the State has chosen not to obtain, the defense should
be afforded a mechanism to obtain it. The proposed revision is a reasoned and balanced
approach to this issue. The prosecutor will receive notice of any subpoena issued by the defense
and the District Court will maintain oversight of the process. This will address concerns
regarding any potential for abuse of the subpoena power by defense attorneys. It is a wellbalanced revision and should be adopted.

Rule of Criminal Procedure 2.23(2)(a) p. 47 lines 31-34
I agree with allowing parties to submit written sentencing agreements in place of inperson sentencing hearings for both misdemeanors and non-forcible class D felonies.
Misdemeanors and non-forcible class D felonies often result in agreed-upon sentencing between
the parties. It makes sense from an efficiency standpoint to permit written sentencing
agreements in lieu of in-person hearings to which parties may have to absorb the time and cost of
travel.

PC 20

My only concern involves cases in which the court does not follow the written sentencing
agreement, or adds onto it. The proposed revision requires court approval for using a written
sentencing agreement and, when read in conjunction with the proposed revision of Rule
2.27(3)(c), appears to say the court's judgment must be "in accordance with the sentencing
agreement." I have seen cases in which a firearms prohibition, for example, was entered by the
District Court following a written plea and sentencing agreement in which no request was made
for the prohibition by the State. This created procedural problems for the appeal of the
prohibition. Hopefully the proposed revisions requiring traditionally collateral consequences to
be addressed in the plea agreement will address such problems with lack of notice.
Nonetheless, I would suggest adding language to the proposal to address what should
happen when the court does not limit itself to the terms of the agreement. It could include a
specific provision allowing either party to request reconsideration for that reason, along with the
ability to request withdrawal of the agreement if the court insists upon entering judgment outside
of the specific terms of the agreement.

Rule of Criminal Procedure 2.27(1)(c) p. 53 line 33-p. 54 line 2
I agree with the proposed revision to the extent it allows a defendant to waive his
presence at a deposition, although I am concerned about the language requiring the consent of
the prosecutor. While the question of identity is addressed in proposed Rule 2.13(5), there may
be other legitimate reasons why a defendant may not wish to be present. If the prosecutor
chooses not to consent to a defendant's absence, there should be a mechanism for the defense to
go to the court and request an exception to the rule requiring presence.
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Rule of Criminal Procedure 2.33(1) p. 58 lines 23-31

I agree that the rule should allow the District Court to dismiss a criminal case on its own
motion in the furtherance of justice. By rule, the District Court already has the authority to
dismiss a criminal proceeding where the evidence is insufficient to support a conviction. Iowa
R. Crim. P. 2.19(8)(a) (2022). Case law has also provided the court with the ability to dismiss a
case on speedy trial grounds when the defendant is not subject to bail and is not represented by
counsel. State v. Myers, 215 N.W.2d 262,264 (Iowa 1974). While one would expect district
courts to use the power to dismiss cases sparingly, the ability to do so is important in ensuring
the fair and efficient administration of justice when such significant errors occur that dismissal is
the obvious and just remedy.
Rule of Criminal Procedure 2.64(3) p. 64 lines 18-21

I support the requirement that the State be required, upon request, to disclose any exhibits
it intends to use at the trial of a simple misdemeanor at least seven days prior to trial. I
understand prosecutors may see time constraints as an obstacle to complying with this proposal,
but the State has an ethical obligation to disclose exculpatory evidence to the defense and
therefore one would expect a prosecutor to review the case prior to trial. Providing the exhibits
seven days before trial may well encourage cases to resolve more quickly. It is not uncommon
for defense counsel to receive the client's version of their interview with police, for example,
only to discover later that the recording of the interview is not consistent with the client's
recollection. Likewise, video footage of an altercation inside a business establishment may
provide a definitive rebuttal to a defendant's claim of self-defense. The timely pre-trial
disclosure of exhibits could promote judicial efficiency and just outcomes.
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I would appreciate the opportunity to provide public comments on the proposed revision.
Thank you for the opportunity to provide these comments and for your consideration.

Theresa R. Wilson, Assistant Appellate Defender
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Dear Chief Justice Christiansen and Members of the Court,
We are prosecutors with the Dallas County Attorney's Office writing to share our concerns with
the proposed revisions to the Iowa Rules of Criminal Procedure. As prosecutors we have a duty
not to a particular client or to win a particular case, but rather to broadly do justice for all people.
With that goal in mind we have concerns about some of the proposed rule changes.
There are four specific areas that we wish to highlight. If the rules as proposed are adopted we
believe that there could be serious unintended consequences and issues with the administration
of justice. With that in mind, and based on our years of experience as prosecutors and officers of
the court, we submit the following concerns:

•

Proposed Rule 2.8(2)(b)(9) Conditional guilty pleas [pg. 15 lines 19-25]:
o

Comments: This rule appears to be an attempt to overturn the recent
amendments to Iowa Code section 814.6 and over 50 years of Iowa case law.
Since 1971 the Court has consistently refused to recognize conditional guilty
pleas. State v. Dorr, 184 N.W.2d 673, 674-75 (Iowa 1971). Additionally, in
2019 the legislature unanimously passed legislation limiting guilty plea appeals
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to situations where "good cause" exists. This proposed rule appears to undermine
the plain meaning of that text, along with the intent of the legislation, and could
greatly increase the number of appeals. Lost in many of these rule changes are the
interests and rights of survivors of crimes. They deserve the :finality that comes
with a guilty plea and it undermines the system to allow someone to plead guilty
while they are actively challenging their guilt. This provision also is inconsistent
with the principle that guilty pleas are entered knowingly and voluntarily. It
creates the appearance to the public that the defendant does not knowingly and
voluntarily believe that they committed the act that they are accused of and are
entering a plea, not because they are guilty in fact, but because they want to
appeal an adverse ruling.

•

Proposed Rule 2.15(3)(a) Special Circumstances-Subpoenas [pg. 29 line 27-pg.30
line 12
o

Comments: We disagree that these are "special circumstances subpoenas." In
practice they are investigative subpoenas from the defense, who are not subject to
the same moral and ethical obligations as the State, and instead of operating as
ministers of justice are acting as zealous advocates for only their client.
Additionally, this law is in direct conflict with the authority of the Legislature to
determine privacy issues. See Iowa Code 622.10. There are a number of other
issues with this proposed rule. First and foremost, it appears to be a solution in
search of a problem. Iowa prosecutors and law enforcement have not, do not, and
will not ignore potential evidence to ensure a conviction of someone who may
not be guilty, and to suggest otherwise is offensive. There are already in place
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severe legal and ethical ramifications for prosecutors who do not turn over
potentially exculpatory evidence, to ensure that any such intentional conduct is
deterred. Additionally, this rule confuses the role of the prosecutor. It seems to
suggest that we represent survivors and witnesses to crimes, which we do not do.
The rule only allows notice to be given to the State and to Co-Defendants. As
currently written, the proposed rule places the burden on the State to notify the
subject of the subpoena to inform them of the subpoena, and the ten-day window
for objection does not allow for a situation where a witness cannot be located in
that amount of time to let them know that their private information is being
sought. If, victims or witnesses are located and notified, they would be then
required to hire their own legal counsel (at their own expense because the right to
counsel for victims and witnesses does not exist) if they wish to join in the
process to protect their private records. Once victims have gone through the
process (and expense) of hiring an attorney, Proposed Rule 2.15(3)(a)(2)(2)
greatly reduces the available avenues by which their counsel could object to the
issuance of the subpoena. If these subpoenas may be requested, the Court should
not limit the witness's ability to protect their privacy interests. Iowa Code
section 622.10 contains numerous safeguards and procedures that balance a
criminal defendant's right to access information they believe may be useful in
their case and the witnesses' right to privacy. For example, in a domestic
violence case, if the defendant requests access to the victim's social media
accounts or telephone logs under the guise that that information may be somehow
related to their defense, trial courts will always err on the side of disclosure and

PC 27

any safety plans that the victim discussed over social media or text messages
would be immediately available to their abuser. This would have a tremendous
chilling effect not only on victims of crimes but witnesses; what person in their
right mind would come forward knowing that their private conversations and
other personal information would be fair game for the defendant? Further, if this
rule is adopted the defendant will have access to information that the State can
only obtain through a search warrant. Finally, in addition to the gross violation
of witness privacy rights, there are other issues that would arise from this rule.
For example, if a witness has evidence of they, themselves, committing a crime
on their social media accounts and that information has just been ordered into the
hands of the State, the same defense attorneys advocating for these subpoenas
would-rightly-argue that the witnesses Fifth amendment right against selfincrimination has been violated.
•

Proposed Rule 2.13(7): Perpetuating testimony before a case is filed. [pg. 27 lines
20-23]

o

Comment: While this rule appears innocuous at first glance it could have far

reaching ramifications and is ripe for abuse by defendants. As currently written
ANY person who believes they MAY be a party to criminal prosecution may
perpetuate a witness's testimony prior to charges. Imagine a drug distribution
prosecution for example. There is nothing to stop a suspected drug dealer from
invoking this rule and calling in members of law enforcement to find out what
they know about them, or if there are any confidential informants. Returning to
our domestic violence example from earlier, nothing under this rule would
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prevent a suspect in a domestic violence case from calling in the victim with the
sole intent of traumatizing them. Since this rule applies to a situation where no
charges have been filed, the right to counsel has not attached, so only those
Iowans wealthy enough to hire private counsel would be able to take advantage
of this rule, creating an unintentional two-tiered justice system between the haves
and have-nots. Surely the committee did not mean for this outcome to happen.
Finally, since no criminal case exists, the protections of chapter 915 do not apply,
nor do the recently enacted protections in HF2239 which extended the so-called
"Rape-shield" protections to depositions.
•

Proposed Rule 2.18(5): Challenges to individual jurors for cause [p 33 lines 11-19]

o Comment: This rule is well-intentioned but as written could lead to odd and
inconsistent results. The current rule would allow those who are convicted felons
and currently under supervision by the Department of Corrections under either
the lifetime parole under Chapter 903B or the lifetime registration under 692A to
serve on juries. It is widely known that convicted felons have an anti-prosecution
bias, and it stands to reason that those currently being supervised by the Courts
would have that bias. We would propose the addition of the following language
to Subsection a of rule 2.18(5):
a. A previous conviction of the juror of a felony unless it can be established through the
juror's testimony or otherwise that either the juror's voting rights have been restored or
more than ten years have passed since the later date of when:

(1) the juror was released from confmement; or
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(2) the juror's parole, special parole, probation, period of registration pursuant to
Chapter 692A, or sentence expired.
We appreciate the difficult task that members undertook in updating these rules and thank them
for their time in considering our comments. Dallas County Attorney Charles Sinnard will attend
the August 5, 2022 public session and requests an opportunity to speak to the members of the task
force regarding these comments.

Charles Sinnard, Dallas County Attorney

Jeannine Ritchie, First Assistant Dallas County Attorney

Ronald Forsell, Assistant Dallas County Attorney

Tyler Eason, Assistant Dallas County Attorney

Steven Cooper, Assistant Dallas County Attorney

Eric Breitsprecker, Assistant Dallas County Attorney

Jordan Rude, Assistant Dallas County Attorney
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Andrea Lovig, Assistant Dallas County Attorney

Madison Warder, Assistant Dallas County Attorney
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Good afternoon,
Attached are commentary on the proposed rules of criminal procedure in word format. PDF format is
also included as it contains the actual signatures of the prosecutors within my office.
th

Due to docket scheduling, we will be unable to attend the August 5 public session. Thank you for your
time and work on this matter.
Reuben Neff
Wapello County Attorney
219 N Court St.
Ottumwa, IA 52501
Ph: (641) 683 0030
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Wapello County Attorney
Reuben A. Neff

Dear Chief Justice Christensen and Honorable Members of the Court:
All prosecutors within my office reviewed the proposed revisions to the rules of criminal procedure. We are concerned that
the proposed rules create several policy changes in conflict with statutes and prior Iowa case law. We are also concerned
that the procedural changes continue to mandate court functioning as if our docket congestion was still at 1978 levels when
the reality is that our work continues to significantly increase.
We appreciate your time in reviewing and considering our comment and invite any of you to reach out and discuss these
matters further to resolve any lingering questions you may hold.
Respectfully submitted, ·

Reuben Neff,
Wapello County Attorney

Ethan V ande Wall,
Drug Task Force Attorney

Mike Fisher,
Wapello Deputy County Attorney

Steviee Grove,
Misdemeanor Court Supervising Attorney
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In re: Chapter 2 Amendments

Proposed Rule 2.13(7) Perpetuating Testimony Before A Case Is Filed (p.27, lines 20-23]
Comment: This proposed rule is blind to numerous realities, including that significant crimes require extensive investigation
at times. This rule will allow a party, e.g. a murder or rape suspect, to interrogate investigating officers and other witnesses
while DNA testing and other investigations are underway. Such testing can take months, allowing suspects to seek out and
identify witnesses, intimidate them, mislead them, and harass their victims or victims' families. Despite our Legislature's
moves towards finding ways to minimize the infliction of trauma by our legal system on victims, it appears these rules seek
to undue that good work. This rule allows savvy and wealthy suspects to circumvent numerous victim protections
established through Iowa Chapter 915 by initiating the discovery process prior to the existence of any criminal case.

Proposed Rule 2.15(3)(a) Special Circumstances - Subpoenas [p. 29, line 27 - p.30, line 12]
Comment: This proposed rule creates new law and policy that directly violates Iowa Code § 622.10, as the rule does not
properly encapsulate necessary protections the Legislature created. Though the rule claims to create a "special
circumstance" subpoena, this rule simply aims to grant defense attorneys full authority to issue investigatory subpoenas.
Of considerable concern, this rule allows the complete circumvention of Iowa Code § 622.10 since there is no provision
requiring judicial in chambers review of sought information before distribution to defendants. In sexual abuse, domestic
abuse, and stalking cases, our Office already encounters attempts by the defendant, through counsel, to torment their victims
by seeking and employing information obtained through counselling records against the victims. This proposed rule change
merely facilitates such abuse.
If the Court is under the impression that defense counsel do not simply seek such records in a fishing expedition striving to
look for embarrassing information against the victim, we hope that this letter stating the exact opposite is the reality
disabuses the Court of that misperception. This is why the Iowa Legislature specifically enacted Iowa Code §

We also express concern that this proposed rule provides limited bases for objections that, in no way, account for victims
and witnesses seeking to object, even though they are the actual holders of their privilege to confidentiality. This is a
significant oversight and highlights why the rules of criminal procedure should be used to create law and policy
circumventing the legislature.

Proposed Rule 2.13(5) Presence of Defendant [p. 23, lines 14-20]
Comment: Proposed language for Rule 2.13(5) Presence of Defendant would codify an incorrect interpretation of the law
that has been an imposed, but incorrect, practice in Iowa for an extended period of time. This proposed language requires
the presence of the Defendant for depositions. However, this is not required by the federal constitution, state
constitution, Iowa statute, or binding Iowa case law. We are perplexed as to why the Iowa Supreme Court may create
new legal policy out of thin air.
There should not be a rule requiring the presence of the defendant unless the deposition is to perpetuate testimony. Iowa
Rule of Criminal Procedure 2.27 establishes when a defendant must be present throughout his or her prosecution. The Rule
states the defendant shall be present at initial appearance, arraignment and plea (unless a written arraignment form is filed),
pretrial proceedings, and shall be personally present at every stage of the trial including the impaneling of the jury and the
return of the verdict, and at the imposition of sentence. Depositions that are not for the purpose of perpetuation do not
constitutionally require the presence ofthe defendant.
The Iowa Supreme Court, in State v. Peterson, 219 N.W.2d 665 (Iowa 1974), held that a defendant may take discovery
depositions of a State's witness. After that, new rules of criminal procedure were created that delineated the actual
procedures for how this would be accomplished. The Iowa Supreme Court, in State v. Folkerts, 703 N.W.2d 761 (Iowa
2005), State v. Davis, 259 N.W.2s 812 (Iowa 1977), and State v. Holderness, 301 N.W.2d 733 (Iowa 1981), sometimes
makes it seem that defendants have the right to depositions and to be present for them by relying on rules of procedure that
state a defendant "shall be personally present at every stage of the trial." Further reading of case law clearly holds that this
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is not the case. Davis extrapolated from case law, which requires defendants to be present for trial based on the Confrontation
Clause, and surmised that the State could impose a requirement on defendants to be present at depositions. All legal
underpinnings for this case were reversed with the exception of the erroneous belief that defendants hold, as a matter of
right, a basis to demand their own presence at depositions.
The Iowa Supreme Court clearly stated, in Otteson v. Iowa Dist. Ct., 443 N.W.2d 726 (Iowa 1989), that "if a deposition is
taken for discovery only-not for perpetuation purposes- the deposition is not a 'stage of trial' for which the defendant
must be present." The Iowa Supreme Court clearly delineated the difference in concepts between discovery depositions
and depositions taken for introduction at trial ( depositions to perpetuate testimony). These two types of depositions are
different. For a deposition to perpetuate testimony, this will be the only time a defendant has the right to confront a witness.
For a discovery deposition, this is merely to interview, after which point the defendant will attend trial and will carry out
their right to confront the witness.
Though many attorneys and even judges in Iowa seem to believe that a defendant has the absolute constitutional right to be
present during depositions, neither the State or national Constitution provide such a right. In Van Hoff v. State, 44 7 N. W .2d
665 (Iowa Ct. App. 1989), the Iowa Court of Appeals specifically noted that:
"[d]epositions, which were taken as discovery depositions and not to perpetuate testimony of one who
would be absent from trial and none of which were introduced into evidence at trial, were not 'stages of
trial' at which defendant had to be present and failure of counsel to have defendant present at depositions
did not constitute ineffective assistance."
This principal oflaw was reaffirmed by our Court of Appeals as recently as March 20, 2019 in Beloved v. State, 928 N.W.2d
170 (Iowa Ct. App. 2019), where the defendant's convictions for two sexual abuse charges were sustained despite the
defendant complaining that he was unable to be present during the defense attorney's deposition of a State expert witness.
"[C]ounsel does not fail to perform an essential duty when taking 'discovery depositions not taken for use at trial' in a
defendant's absence because it does not amount to a 'stage of trial.'" Id. at 4, citing Van Hoff, 447 N.W.2d at 674-75.

This proposed rule is in clear conflict with Legislative intent and law. Under Iowa Code § 915.36A, the legislature
passed a law, as of 2021, that provides a minor with the right to be deposed outside of the presence of the defendant. HF2239,
which was just signed into law on May 24, 2022, seeks to further limit discovery by defendants against certain victims.
Clearly, the Legislature is moving towards keeping defendants within their constitutional limits so that our judicial process
does not become an avenue for defendants to continue their abuse of their victims. Granting defendants the right to be
present at depositions allows them to force victims into small rooms, subject to invasive questioning, in the presence of their
abuser. This rule seeks to create rights not found in the Constitution and contravene the currents flowing through our
Legislature.
Sexual and domestic abuse victims already run into horrible judicially imposed trauma when courts, in their failure to
understand the lack of a constitutional requirement regarding a defendant's presence during depositions, require the State
to keep a sex abuse victim in the same small deposition room with his or her abuser. To further institutionalize this
misunderstanding will only further the public's disillusionment in the level of justice our system delivers. Many lament the
hostility brewing amongst the general public towards the Judicial Branch. However, creating law wholesale that grants
defendants rights beyond those provided in our applicable constitutions and statutes only invites such hostility.

Proposed Rule 2.33(2) Right to speedy trial [p. 58, lines 23-35; p. 59, lines 1-23)
Comment: The Iowa Rules continue to create a speedy trial deadline that was repealed by the Iowa Legislature, and in so
doing, continue to create substantive law and policy, through procedural mechanism, without constitutional or statutory
backing.
"[H]igh courts have not only the right but the duty to change a past decision if it is erroneous ... " See State v. Williams, 895
N.W.2d 856,859 (Iowa 2017); citing State v. Johnson, 135 N.W.2d 518,521 (Iowa 1965).
Prior to the significant criminal code revision of 1977, Iowa Code § 795.2 imposed significantly stringent trial deadlines:

"If a defendant indicted for a public offense, whose trial has not been postponed upon his application, be
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not brought to trial within sixty days after the indictment is found, the court must order it to be dismissed,
unless good cause to the contrary be shown."
This statute ceased to exist when the legislature passed S.F. 85 and the bill went into effect on January 1, 1978. Clearly, in
1978, there were those that recognized that the prior sixty day deadline needed to be extended to account for the realities of
our changing world (court congestion). Somehow, in the last four decades, no one appears to dare look at this issue again.
We find that it is somewhat bizarre that our rules of procedure impose a policy requirement more stringent than our
Constitution and that is not enshrined in statute. Further, under this rule, the Iowa Supreme Court opted to reject the U.S.
Supreme Court balancing test under Barker v. Wingo, making this speedy trial rule even more stringent. We suggest that
the difficulties the Iowa Supreme Court is facing regarding determinations of speedy indictment and trial are a product of
the high court attempting to legislate on an issue that it lacks authority on. No statute or constitutional clause demands a
drop dead deadline for speedy trial.
As noted by the Iowa Supreme Court in Anderson Financial Services, LLC v. Miller, 769 N.W.2d 575 (Iowa 2009),
"Substantive law creates, defines and regulates rights. Procedural law, on the other hand 'is the practice, method, procedure,
or legal machinery by which the substantive law is enforced or made effective."' Citing Baldwin v. City of Waterloo, 372
N.W.2d 486, 491 (Iowa 1985). The Iowa statute requiring dismissal of a case at the sixty day mark no longer exists. In its
place, Iowa Rule of Criminal Procedure 2.33 attempts to impose substantive law through legal machinery.
The current speedy trial criminal procedures do not reflect the nationwide strides towards modernization to best balance the
rights of defendants, realities of overburdened court systems, and realities of defense case management strategies. Further,
the current rule imposes substantive law as opposed to merely being procedural law, which is a concern. Instead of ensuring
that a defendant receives a speedy trial, the current procedures incentivize a defense strategy of:
1) demanding speedy trial amongst a multitude of cases, essentially pitting the interests of multiple clients against
each other, in an effort to constrain limited court resources in the hopes of a better plea bargain, and
2) waiving speedy trial when there are upcoming available trial dates, only to later re-demand when court dockets
become clogged in the hopes of pressuring the prosecution to give a better plea offer, and then either obtaining the
desired offer or again waiving speedy trial once the State reschedules trials to create an available trial slot.
At least five times a year, the State in Wapello County contacts court administration to obtain extra trial dates based on
demands for speedy trial, only to have the defense waive speedy trial as those extra dates loom. This is a waste of court
resources, court time, State time, and the victim's time.
Further, the ninety (90) day deadline for speedy trial is too short for most defense counsel to properly investigate and prepare
a serious felony case for trial. This reality leads to most defense counsel to waive speedy trial when they genuinely want to
defend their client on the merits of a case. This should not happen as a matter of course but does because our rule deadlines
do not account for the complexities of felony cases.
To bring our procedures in line with the national consensus, the following changes should be implemented:
1. The felony speedy trial deadline should be six months as opposed to 90 days from initial appearance, as is the case
in Ohio, New York, Florida, Nebraska, and numerous other states.
2. The remedy for a failure to bring a defendant to trial within six months should be: 1) release from custody, and 2)
to receive a trial within a short turnaround. The remedy should not be outright dismissal. This deviation from Iowa
jurisprudence is followed in New York, Florida, Illinois, and many other states. The one exception to this is when
the delay causes irreparable harm to the defendant, as is envisioned by Barker v. Wingo, 407 U.S. 514 (1972).
3. When computing speedy trial deadlines, courts should exclude periods of time leading up to trial involving delay
caused by the defendant. This includes defendant requested continuances. Failures to appear after notice also
constitute waives of speedy trial, particularly when defendants fail to appear due to incurring new criminal charges.
This is the rule of procedure and common practice in many states across the country and can be specifically found
in Illinois, New York, Florida, and Nebraska.

PC 36

4. Defendants who actively assert a speedy trial right should be prevented from unilaterally waiving that right as trial
nears. Most other states require that such a waiver be approved by the Court and State before granting waiver
requests.
The American Bar Association, Standard 12-1.1 notes that the purpose of the standard on Speedy Trial is as follows:
The standards on Speedy Trial and Timely Resolution of Criminal Cases have three main purposes: 1) to
effectuate the right of the accused to a speedy trial; 2) to further the interests of the public, including victims
and witnesses, in the fair, accurate, and timely resolution of criminal cases; and 3) to ensure the effective
utilization of resources.
Currently, our rules fail to effectuate a real right to a speedy trial. This is because those defendants seeking to have their
cases properly reviewed are forced to waive speedy trial since arraignment typically occurs a month after the Trial
Information is filed, leaving court appointed counsel mere weeks to prepare. Those who seek dismissal through unruly
bureaucracy seek to assert the right with no desire to actually proceed to trial, which causes the State to subpoena witnesses
and force victims to schedule around trials that never occur. These two realities do nothing to further the interests of the
public and certainly do nothing to alleviate the burdens of our justice system on victims and witnesses. Finally, this method
of handling speedy trial wastes court resources. To rectify these unfortunate results and in compliance with constitutional
rights as written in both our state and national constitutions, the aforementioned proposed rule changes would better serve
a defendant's constitutional speedy trial right while simultaneously deterring inappropriate manipulation of court dockets
as a strategy.
Six month felony speedy trial deadline: To change our speedy trial deadline for felonies, absent a speedy trial waiver, to
six months better reflects the complexities offelony cases. Too often, diligent defense attorneys are under pressure to waive
their client's speedy trial right in felony cases as a matter of course to possess sufficient time to review discovery, schedule
and take depositions, and independently investigate the case. Further, due to the largely rural nature of Iowa's counties,
many judicial districts provide few trial dates for felonies throughout the year. A felony speedy trial deadline of six months
better serves the administration of justice by providing greater possibilities of actually providing a trial to a defendant
genuinely seeking trial.
Remedies for missing speedy trial deadline: Most states recognize that the evil our speedy trial protections aim to protect
against are holding criminal charges over the head of a defendant indefinitely, causing that defendant undue de facto liberty
restrictions and hurdles in presenting a defense. This loss ofliberty is particularly acute if the defendant is in custody during
the pendency of criminal charges. As the U.S. Supreme Court acknowledged though, "delay is not an uncommon
defense tactic." Barker v. Wingo, 407 U.S. 514, 521 (1972). Delay can cause witnesses to become unavailable or to forget
material details. Unlike other rights, the U.S. Supreme Court recognized that the deprivation of a speedy trial "does not per
se prejudice the accused's ability to defend himself." Id. at 521-22.

In recognition of the actual evils relating to speedy trial violations, Florida, New York, and other states do not require
outright dismissal of a case for a mere violation of speedy trial deadlines. For Florida, the remedy for missing the speedy
trial deadline is to hold a hearing date within five (5) days of the filing of a "notice of expiration of speedy trial," and unless
the court finds good cause to extend the deadline, the court shall set a trial date within ten (10) days of the hearing. This
remedy better balances an interest in defendants seeking a legitimate end to their case and the State/community/victims'
interest in protecting the community from deviant behavior. This also dissuades defense counsel from seeking questionable
continuances, whose real purpose is to move the case closer to the speedy trial deadline, under the claim of needing to
review discovery, set depositions, or seek mitigation while doing nothing over the continuance period. Zealous advocacy
should be encouraged by our rules.
No matter what, a violation of speedy trial should always require freedom from custody, which is the view held nationally.
Speedy trial computation: Most states and the U.S. Supreme Court recognize that defendants, absent procedural
corrections, possess an interest in dragging their cases out and to push said cases up to their speedy trial deadlines in the
hopes of a dismissal due to the lack of an available trial date. For this reason, unlike Iowa, most states, e.g. Florida, New
York, and Nebraska, present procedures excluding continuances charged to defendants when calculating speedy trial
deadlines and continuances due to the defendant's unavailability. Florida even requires judges, at every continuance, to note
whether the continuance is charged to the State, defense, or Court.
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In Nebraska, a continuance granted at the request or with the consent of the defendant or their counsel is excluded from
computing speedy trial. Florida does the same. The truth is that most states provide for such procedures. Such procedures
eliminate any incentive for defense counsel or a defendant to not speedily and effectively handle a criminal case. Failing to
eliminate such an incentive leaves a strategy in our court system that is completely inapposite to the pursuit of actual justice.
Procedure surrounding right assertion: As is specifically noted in Florida's rules of criminal procedure, "demand for
speedy trial; accused is bound." When the accused files an outright demand for speedy trial, the filing evidences a bona fide
desire to obtain a speedy trial. Based on this understanding, a demand may not be withdrawn without approval by the court
and the consent of the State or when good cause exists. However, good cause cannot be based on the nonreadiness by
defense counsel for trial. This incentivizes zealous preparation and representation of defendants while simultaneously
excluding a strategy of delay for the simple goal of delay. Keep in mind that those states that employ this concept grant a
felony speedy trial deadline of six months from the outset unless there is a waiver of speedy trial. When a defendant files a
demand for speedy trial in these states, it is to alert the court that they are ready to proceed to trial or to reassert previously
waived speedy trial rights.

Consistently throughout each of these states' rules of procedure, the reality that felonies are more complex than
misdemeanors and require more preparation time are recognized by speedy deadlines of six months. Each of these rules
recognizes common practice in other states that defendants must 1) assert their speedy trial rights to obtain a quick
turnaround for their case and, particularly in regard to Florida, 2) a defendant demanding a speedy trial receives a faster
turnaround than the normal ninety days or six months but is also asserting affirmatively that they want a speedy trial. This
recognition of an assertion of rights also provides a practical rule; a defendant, after affirmatively demanding speedy trial,
gains the benefit of a quicker turnaround that cannot be waived unless the Court finds good cause or the prosecution agrees
to a waiver. For Nebraska, New York, and Illinois, who do not require the steps Florida does, the benefit of speedy trial is
freedom from custody, not outright elimination of charges due to clerical matters. Keep in mind that constitutional
protections for speedy trial remain in each of these states. They simply have chosen to better balance rules of procedure and
not pass rules that grant defendants' rights and benefits that go beyond what is required by their respective constitutions.
Our rules of criminal procedure, as well as the proposed rules, remain largely what they were back in 1978. For those rules
that received revision, most revisions occurred in 2002. Much has changed since then. Access to courts, filings, legal
resources, and educational materials are markedly different. More should be done to update our speedy trial rules to reflect
this evolution of society than what is presented in the committee proposals at this time.
Endnotes contain verbatim rules regarding speedy trial taken from New Yorki, Floridan, Illinoisiii, and Nebraskaiv to show
common practice on the national level and provide a reference. Further, the constitutional provisions of New Y orkv,
Floridavi, Illinoisvii, and Nebraskaviii are included to show that they are the substantively the same as Iowa's. Important and
relevant passages are underlined.

i

New York Speedy Trial Rules of Procedure
•

•

1. Except as otherwise provided in subdivision three of this section, a motion made pursuant to paragraph (e) of subdivision
one of section 170.30 or paragraph (g) of subdivision one of section 210.20 of this chapter must be granted where the people
are not ready for trial within:
o (a) six months of the commencement of a criminal action wherein a defendant is accused of one or more offenses, at least
one of which is a felony;
o (b) ninety days of the commencement of a criminal action wherein a defendant is accused of one or more offenses, at least
one of which is a misdemeanor punishable by a sentence of imprisonment of more than three months and none of which
is a felony:
o (c) sixty days of the commencement of a criminal action wherein the defendant is accused of one or more offenses, at least
one of which is a misdemeanor punishable by a sentence of imprisonment of not more than three months and none of
which is a crime punishable by a sentence of imprisonment of more than three months; or
o (d) thirty days of the commencement of a criminal action wherein the defendant is accused of one or more offenses, at
least one of which is a violation and none of which is a crime.
o (e) for the purposes of this subdivision, the term offense shall include vehicle and traffic law infractions.
2. Except as provided in subdivision three of this section, where a defendant has been committed to the custody of the sheriff
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or the office of children and family services in a criminal action he or she must be released on bail or on his or her own
recognizance. upon such conditions as may be just and reasonable. if the people are not ready for trial in that criminal action
within:
o (a) ninety days from the commencement of his or her commitment to the custody of the sheriff or the office of children
and family services in a criminal action wherein the defendant is accused of one or more offenses, at least one of which is
a felony;
o (b) thirty days from the commencement of his or her commitment to the custody of the sheriff or the office of children and
family services in a criminal action wherein the defendant is accused of one or more offenses, at least one of which is a
misdemeanor punishable by a sentence of imprisonment of more than three months and none of which is a felony;
o (c) fifteen days from the commencement of his or her commitment to the custody of the sheriff or the office of children
and family services in a criminal action wherein the defendant is accused of one or more offenses, at least one of which is
a misdemeanor punishable by a sentence of imprisonment of not more than three months and none of which is a crime
punishable by a sentence of imprisonment of more than three months; or
o (d) five days from the commencement of his or her commitment to the custody of the sheriff or the office of children and
family services in a criminal action wherein the defendant is accused of one or more offenses, at least one of which is a
violation and none of which is a crime.
o (e) for the purposes of this subdivision, the term offense shall include vehicle and traffic law infractions.
3.
o (a) Subdivisions one and two of this section do not apply to a criminal action wherein the defendant is accused of an
offense defmed in sections 125.10, 125.15, 125.20, 125.25, 125.26 and 125.27 of the penal law.
o (b) A motion made pursuant to subdivisions one or two of this section upon expiration of the specified period may be
denied where the people are not ready for trial if the people were ready for trial prior to the expiration of the specified
period and their present unreadiness is due to some exceptional fact or circumstance, including, but not limited to, the
sudden unavailability of evidence material to the people's case, when the district attorney has exercised due diligence to
obtain such evidence and there are reasonable grounds to believe that such evidence will become available in a reasonable
period.
o (c) A motion made pursuant to subdivision two of this section shall not:
■
(i) apply to any defendant who is serving a term of imprisonment for another offense;
■
(ii) require the release from custody of any defendant who is also being held in custody pending trial of another
criminal charge as to which the applicable period has not yet elapsed;
• (iii) prevent the redetention of or otherwise apply to any defendant who, after being released from custody pursuant
to this section or otherwise, is charged with another crime or violates the conditions on which he has been released,
by failing to appear at a judicial proceeding at which his presence is required or otherwise.
4. In computing the time within which the people must be ready for trial pursuant to subdivisions one and two of this section,
the following periods must be excluded:
o (a) a reasonable period of delay resulting from other proceedings concerning the defendant, including but not limited to:
proceedings for the determination of competency and the period during which defendant is incompetent to stand trial;
demand to produce; request for a bill of particulars; pre-trial motions; appeals; trial of other charges; and the period during
which such matters are under consideration by the court; or
o (b) the period of delay resulting from a continuance granted by the court at the request of, or with the consent of, the
defendant or his or her counsel. The court may grant such a continuance only if it is satisfied that postponement is in the
interest of justice, taking into account the public interest in the prompt dispositions of criminal charges. A defendant
without counsel must not be deemed to have consented to a continuance unless he or she has been advised by the court of
his or her rights under these rules and the effect of his consent, which must be done on the record in open court; or
o (c)
■
(i) the period of delay resulting from the absence or unavailability of the defendant. A defendant must be considered
absent whenever his location is unknown and he is attempting to avoid apprehension or prosecution, or his location
cannot be determined by due diligence. A defendant must be considered unavailable whenever his location is known
but his presence for trial cannot be obtained by due diligence; or
• (ii) where the defendant has either escaped from custody or has failed to appear when required after having previously
been released on bail or on his own recognizance, and provided the defendant is not in custody on another matter, the
period extending from the day the court issues a bench warrant pursuant to section 530.70 of this chapter because of
the defendant's failure to appear in court when required, to the day the defendant subsequently appears in the court
pursuant to a bench warrant or voluntarily or otherwise; or
o (d) a reasonable period of delay when the defendant is joined for trial with a co-defendant as to whom the time for trial
pursuant to this section has not run and good cause is not shown for granting a severance; or
o (e) the period of delay resulting from detention of the defendant in another jurisdiction provided the district attorney is
aware of such detention and has been diligent and has made reasonable efforts to obtain the presence' of the defendant for
trial; or
o (f) the period during which the defendant is without counsel through no fault of the court; except when the defendant is
proceeding as his own attorney with the permission of the court; or
o (g) other periods of delay occasioned by exceptional circumstances, including but not limited to, the period of delay
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resulting from a continuance granted at the request of a district attorney if (i) the continuance is granted because of the
unavailability of evidence material to the people's case, when the district attorney has exercised due diligence to obtain
such evidence and there are reasonable grounds to believe that such evidence will become available in a reasonable period;
or (ii) the continuance is granted to allow the district attorney additional time to prepare the people's case and additional
time is justified by the exceptional circumstances of the case. Any such exclusion when a statement of unreadiness has
followed a statement of readiness made by the people must be evaluated by the court after inquiry on the record as to the
reasons for the people's unreadiness and shall only be approved upon a showing of sufficient supporting facts; or
o (h) the period during which an action has been adjourned in contemplation of dismissal pursuant to sections 170.55, 170.56
and 215 .10 of this chapter; or
o (i) the period prior to the defendant's actual appearance for arraignment in a situation in which the defendant has been
directed to appear by the district attorney pursuant to subdivision three of section 120.20 or subdivision three of section
210.10 of this chapter; or
o G) the period during which a family offense is before a family court until such time as an accusatory instrument or
indictment is filed against the defendant alleging a crime constituting a family offense, as such term is defined in section
530.11 of this chapter.
5. Whenever pursuant to this section a prosecutor states or otherwise provides notice that the people are ready for trial, the
court shall make inquiry on the record as to their actual readiness. If, after conducting its inquiry, the court determines that the
people are not ready to proceed to trial, the prosecutor's statement or notice of readiness shall not be valid for pur_poses of this
section. Any statement of trial readiness must be accompanied or preceded by a certification of good faith compliance with the
disclosure requirements of section 245 .20 of this chapter and the defense shall be afforded an opportunity to be heard on the
record as to whether the disclosure requirements have been met. This subdivision shall not apply to cases where the defense
has waived disclosure requirements.
5-a. Upon a local criminal court accusatory instrument, a statement of readiness shall not be valid unless the prosecuting
attorney certifies that all counts charged in the accusatory instrument meet the requirements of sections 100 .15 and 100 .40 of
this chapter and those counts not meeting the requirements of sections 100 .15 and 100 .40 of this chapter have been dismissed.
6. An order finally denying a motion to dismiss pursuant to subdivision one of this section shall be reviewable upon an appeal
from an ensuing judgment of conviction notwithstanding the fact that such judgment is entered upon a plea of guilty.
7. For purposes of this section,
o (a) where the defendant is to be tried following the withdrawal of the plea of guilty or is to be retried following a mistrial,
an order for a new trial or an appeal or collateral attack, the criminal action and the commitment to the custody of the
sheriff or the office of children and family services, if any, must be deemed to have commenced on the date the withdrawal
of the plea of guilty or the date the order occasioning a retrial becomes final;
o (b) where a defendant has been served with an appearance ticket, the criminal action must be deemed to have commenced
on the date the defendant first appears in a local criminal court in response to the ticket;
o (c) where a criminal action is commenced by the filing of a felony complaint, and thereafter, in the course of the same
criminal action either the felony complaint is replaced with or converted to an information, prosecutor's information or
misdemeanor complaint pursuant to article one hundred eighty of this chapter or a prosecutor's information is filed pursuant
to section 190.70 of this chapter, the period applicable for the purposes of subdivision one must be the period applicable
to the charges in the new accusatory instrument, calculated from the date of the filing of such new accusatory instrument;
provided, however, that when the aggregate of such period and the period of time, excluding the periods provided in
subdivision four, already elapsed from the date of the filing of the felony complaint to the date of the filing of the new
accusatory instrument exceeds six months, the period applicable to the charges in the felony complaint must remain
applicable and continue as if the new accusatory instrument had not been filed;
o (d) where a criminal action is commenced by the filing of a felony· complaint, and thereafter, in the course of the same
criminal action either the felony complaint is replaced with or converted to an information, prosecutor's information or
misdemeanor complaint pursuant to article one hundred eighty of this chapter or a prosecutor's information is filed pursuant
to section 190. 70 of this chapter, the period applicable for the purposes of subdivision two of this section must be the
period applicable to the charges in the new accusatory instrument, calculated from the date of the filing of such new
accusatory instrument; provided, however, that when the aggregate of such period and the period of time, excluding the
periods provided in subdivision four of this section, already elapsed from the date of the filing of the felony complaint to
the date of the filing of the new accusatory instrument exceeds ninety days, the period applicable to the charges in the
felony complaint must remain applicable and continue as if the new accusatory instrument had not been filed.
o (e) where a count of an indictment is reduced to charge only a misdemeanor or petty offense and a reduced indictment or
a prosecutor's information is filed pursuant to subdivisions one-a and six of section 210.20 of this chapter, the period
applicable for the purposes of subdivision one of this section must be the period applicable to the charges in the new
accusatory instrument, calculated from the date of the filing of such new accusatory instrument; provided, however, that
when the aggregate of such period and the period of time, excluding the periods provided in subdivision four of this section,
already elapsed from the date of the filing of the indictment to the date of the filing of the new accusatory instrument
exceeds six months, the period applicable to the charges in the indictment must remain applicable and continue as if the
new accusatory instrument had not been filed;
o (f) where a count of an indictment is reduced to charge only a misdemeanor or petty offense and a reduced indictment or
a prosecutor's information is filed pursuant to subdivisions one-a and six of section 210.20 of this chapter, the period
PC 40

•

ii

applicable for the purposes of subdivision two of this section must be the period applicable to the charges in the new
accusatory instrument, calculated from the date of the filing of such new accusatory instrument; provided, however, that
when the aggregate of such period and the period of time, excluding the periods provided in subdivision four of this section,
already elapsed from the date of the filing of the indictment to the date of the filing of the new accusatory instrument
exceeds ninety days, the period applicable to the charges in the indictment must remain applicable and continue as if the
new accusatory instrument had not been filed.
8. The procedural rules prescribed in subdivisions one through seven of section 210 .45 of this chapter with respect to a motion
to dismiss an indictment are not applicable to a motion made pursuant to subdivision two of this section. If, upon oral argument,
a time period is in dispute, the court must promptly conduct a hearing in which the people must prove that the time period is
excludable.

Florida Speedy Trial Rules of Procedure

•

•

•

•

•

•
•

(a) Speedy Trial without Demand. Except as otherwise provided by this rule, and subject to the limitations imposed under
subdivisions (e) and (t), every person charged with a crime shall be brought to trial within 90 days of arrest if the crime charged
is a misdemeanor. or within 175 days of arrest if the crime charged is a felony. If trial is not commenced within these time
periods, the defendant shall be entitled to the appropriate remedy as set forth in subdivision (p). The time periods established
by this subdivision shall commence when the person is taken into custody as defined under subdivision (d). A person charged
with a crime is entitled to the benefits of this rule whether the person is in custody in a jail or correctional institution of this
state or a political subdivision thereof or is at liberty on bail or recognizance or other pretrial release condition. This subdivision
shall cease to apply whenever a person files a valid demand for speedy trial under subdivision (b).
(b) Speedy Trial upon Demand. Except as otherwise provided by this rule, and subject to the limitations imposed under
subdivisions (e) and (g), every person charged with a crime by indictment or information shall have the right to demand a trial
within 60 days. by filing with the court a separate pleading entitled "Demand for Speedy Trial," and serving a copy on the
prosecuting authority.
o (1) No later than 5 days from the filing of a demand for speedy trial, the court shall hold a calendar call, with notice to
all parties, for the express purposes of announcing in open court receipt of the demand and of setting the case for trial.
o (2) At the calendar call the court shall set the case for trial to commence at a date no less than 5 days nor more than 45
days from the date of the calendar call.
o (3) The failure of the court to hold a calendar call on a demand that has been properly filed and served shall not interrupt
the running of any time periods under this subdivision.
o (4) If the defendant has not been brought to trial within 50 days of the filing of the demand, the defendant shall have the
right to the appropriate remedy as set forth in subdivision (p).
(c) Commencement of Trial. A person shall be considered to have been brought to trial if the trial commences within the
time herein provided. The trial is considered to have commenced when the trial jury panel for that specific trial is sworn for
voir dire examination or, on waiver of a jury trial, when the trial proceedings begin before the judge.
(d) Custody. For purposes of this rule, a person is taken into custody
o (1) when the person is arrested as a result of the conduct or criminal episode that gave rise to the crime charged, or
o (2) when the person is served with a notice to appear in lieu of physical arrest.
(e) Prisoners outside Jurisdiction. A person who is in federal custody or incarcerated in a jail or correctional institution
outside the jurisdiction of this state or a subdivision thereof, and who is charged with a crime by indictment or information
issued or filed under the laws of this state, is not entitled to the benefit of this rule until that person returns or is returned to the
jurisdiction of the court within which the Florida charge is pending and until written notice of the person's return is filed with
the court and served on the prosecutor. For these persons, the time period under subdivision (a) commences on the date the last
act required under this subdivision occurs. For these persons the time period under subdivision (b) commences when the
demand is filed so long as the acts required under this subdivision occur before the filing of the demand. If the acts required
under this subdivision do not precede the filing of the demand, the demand is invalid and shall be stricken upon motion of the
prosecuting attorney. Nothing in this rule shall affect a prisoner's right to speedy trial under law.
(t) Consolidation of Felony and Misdemeanor. When a felony and a misdemeanor are consolidated for disposition in
circuit court, the misdemeanor shall be governed by the same time period applicable to the felony.
(g) Demand for Speedy Trial; Accused Is Bound. A demand for speedy trial binds the accused and the state. No demand
for speedy trial shall be filed or served unless the accused has a bona fide desire to obtain a trial sooner than otherwise might
be provided. A demand for speedy trial shall be considered a pleading that the accused is available for trial, has diligently
investigated the case, and is prepared or will be prepared for trial within 5 days. A demand filed by an accused who has not
diligently investigated the case or who is not timely prepared for trial shall be stricken as invalid on motion of the prosecuting
attorney. A demand may not be withdrawn by the accused except on order of the court, with consent of the state or on good
cause shown. Good cause for continuances or delay on behalf of the accused thereafter shall not include nonreadiness for trial,
except as to matters that may arise after the demand for trial is filed and that reasonably could not have been anticipated by the
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accused or counsel for the accused. A person who has demanded speedy trial, who thereafter is not prepared for trial, is not
entitled to continuance or delay except as provided in this rule.
(h) Notice of Expiration of Time for Speedy Trial; When Timely. A notice of eXJJiration of speedy trial time shall be
timely if filed and served after the expiration of the periods of time for trial provided in this rule. However. a notice of expiration
of speedy trial time filed before expiration of the period of time for trial is invalid and shall be stricken on motion of the
prosecuting attorney.
(i)
When Time May Be Extended. The periods of time established by this rule may be extended, provided the period of
time sought to be extended has not expired at the time the extension was procured. An extension may be procured by:
o (1) stipulation, announced to the court or signed in proper person or by counsel, by the party against whom the stipulation
is sought to be enforced;
o (2)
written or recorded order of the court on the court's own motion or motion by either party in exceptional
circumstances as hereafter defined in subdivision (I);
o (3) written or recorded order of the court with good cause shown by the accused;
o (4) written or recorded order of the court for a period of reasonable and necessary delay resulting from proceedings
including but not limited to an examination and hearing to determine the mental competency or physical ability of the
defendant to stand trial, for hearings on pretrial motions, for appeals by the state, for DNA testing ordered on the
defendant's behalf upon defendant's motion specifying the physical evidence to be tested pursuant to section 925.12(2),
Florida Statutes, and for trial of other pending criminal charges against the accused; or
o (5) administrative order issued by the chief justice, under Florida Rule of Judicial Administration 2.205(a)(2)(B)(iv),
suspending the speedy trial procedures as stated therein.
G)
Delay and Continuances; Effect on Motion. If trial of the accused does not commence within the periods of time
established by this rule, a pending motion for discharge shall be granted by the court unless it is shown that:
o (1) a time extension has been ordered under subdivision (i) and that extension has not expired;
o (2) the failure to hold trial is attributable to the accused, a codefendant in the same trial, or their counsel;
o (3) the accused was unavailable for trial under subdivision (k); or
o (4) the demand referred to in subdivision (g) is invalid.
o If the court finds that discharge is not appropriate for reasons under subdivisions 0)(2), (3), or (4), the pending motion for
discharge shall be denied, provided, however, that trial shall be scheduled and commence within 90 days of a written or
recorded order of denial.
(k) Availability for Trial. A person is unavailable for trial if the person or the person's counsel fails to attend a proceeding
at which either' s presence is required by these rules, or the person or c_ounsel is not ready for trial on the date trial is scheduled.
A person who has not been available for trial during the term provided for in this rule is not entitled to be discharged. No
presumption of nonavailability attaches, but if the state objects to discharge and presents any evidence tending to show
nonavailability, the accused must establish, by competent proof, availability during the term.
(/)
Exceptional Circumstances. As permitted by subdivision (i) of this rule, the court may order an extension of the time
periods provided under this rule when exceptional circumstances are shown to exist. Exceptional circumstances shall not
include general congestion of the court's docket, lack of diligent preparation, failure to obtain available witnesses, or other
avoidable or foreseeable delays. Exceptional circumstances are those that, as a matter of substantial justice to the accused or
the state or both, require an order by the court. These circumstances include:
o (1) unexpected illness, unexpected incapacity, or unforeseeable and unavoidable absence of a person whose presence or
testimony is uniquely necessary for a full and adequate trial;
o (2) a showing by the state that the case is so unusual and so complex, because of the number of defendants or the nature
of the prosecution or otherwise, that it is unreasonable to expect adequate investigation or preparation within the periods
of time established by this rule;
o (3) a showing by the state that specific evidence or testimony is not available despite diligent efforts to secure it, but
will become available at a later time;
o (4) a showing by the accused or the state of necessity for delay grounded on developments that could not have been
anticipated and that materially will affect the trial;
o (5) a showing that a delay is necessary to accommodate a codefendant, when there is reason not to sever the cases to
proceed promptly with trial of the defendant; and
o (6) a showing by the state that the accused has caused major delay or disruption of preparation of proceedings, as by
preventing the attendance of witnesses or otherwise.
(m) Effect of Mistrial; Appeal; Order of New Trial. A person who is to be tried again or whose trial has been delayed by
an appeal by the state or the defendant shall be brought to trial within 90 days from the date of declaration of a mistrial by the
trial court, the date of an order by the trial court granting a new trial, the date of an order by the trial court granting a motion in
arrest of judgment, or the date of receipt by the trial court of a mandate, order, or notice of whatever form from a reviewing
court that makes possible a new trial for the defendant, whichever is last in time. If a defendant is not brought to trial within
the prescribed time periods, the defendant shall be entitled to the appropriate remedy as set forth in subdivision (p ).
(n) Discharge from Crime; Effect. Discharge from a crime under this rule shall operate to bar prosecution of the crime
charged and of all other crimes on which trial has not commenced nor conviction obtained nor adjudication withheld and that
were or might have been charged as a result of the same conduct or criminal episode as a lesser degree or lesser included
offense.
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(o) Nolle Prosequi; Effect. The intent and effect of this rule shall not be avoided by the state by entering a nolle prosequi to
a crime charged and by prosecuting a new crime grounded on the same conduct or criminal episode or otherwise by prosecuting
new and different charges based on the same conduct or criminal episode, whether or not the pending charge is suspended,
continued, or is the subject of entry of a nolle prosequi.

•

(p) Remedy for Failure to Try Defendant within the Specified Time.
o (1) No remedy shall be granted to any defendant under this rule until the court has made the required inquiry under
subdivision (j).
o (2) At any time after the expiration of the prescribed time period, the defendant may file a separate pleading entitled
"Notice of Expiration of Speedy Trial Time," and serve a copy on the prosecuting authority.
o (3) No later than 5 days from the date of the filing of a notice of expiration of speedy trial time, the court shall hold a
hearing on the notice and, unless the court fmds that one of the reasons set forth in subdivision (j) exists, shall order that
the defendant be brought to trial within 10 days. A defendant not brought to trial within the 10-day period through no fault
of the defendant, on motion of the defendant or the court, shall be forever discharged from the crime.

Illinois Speedy Trial Rules of Procedure
•

§ 103-5. Speedy trial.
o (a) Every person in custody in this State for an alleged offense shall be tried by the court having jurisdiction within 120
days from the date he or she was taken into custody unless delay is occasioned by the defendant, by an examination for
fitness ordered pursuant to Section 104-13 of this Act, by a fitness hearing, by an adjudication of unfitness to stand trial,
by a continuance allowed pursuant to Section 114-4 of this Act after a court's determination of the defendant's physical
incapacity for trial, or by an interlocutory appeal. Delay shall be considered to be agreed to by the defendant unless he or
she objects to the delay by making a written demand for trial or an oral demand for trial on the record. The provisions of
this subsection (a) do not apply to a person on bail or recognizance for an offense but who is in custody for a violation of
his or her parole, aftercare release, or mandatory supervised release for another offense.
• The 120-day term must be one continuous period of incarceration. In computing the 120-day term, separate periods
of incarceration may not be combined. If a defendant is taken into custody a second (or subsequent) time for the
same offense, the term will begin again at day zero.
o (b) Every person on bail or recognizance shall be tried by the court having jurisdiction within 160 days from the date
defendant demands trial unless delay is occasioned by the defendant, by an examination for fitness ordered pursuant to
Section 104-13 of this Act, by a fitness hearing, by an adjudication of unfitness to stand trial, by a continuance allowed
pursuant to Section 114-4 of this Act after a court's determination of the defendant's physical incapacity for trial, or by an
interlocutory appeal. The defendant's failure to appear for any court date set by the court operates to waive the defendant's
demand for trial made under this subsection.
• For purposes of computing the 160 day period under this subsection (b), every person who was in custody for an
alleged offense and demanded trial and is subsequently released on bail or recognizance and demands trial, shall be
given credit for time spent in custody following the making of the demand while in custody. Any demand for trial
made under this subsection (b) shall be in writing; and in the case of a defendant not in custody, the demand for trial
shall include the date of any prior demand made under this provision while the defendant was in custody.
o (c) If the court determines that the State has exercised without success due diligence to obtain evidence material to the
case and that there are reasonable grounds to believe that such evidence may be obtained at a later day the court may
continue the cause on application of the State for not more than an additional 60 days. If the court determines that the
State has exercised without success due diligence to obtain results of DNA testing that is material to the case and that there
are reasonable grounds to believe that such results may be obtained at a later day, the court may continue the cause on
application of the State for not more than an additional 120 days.
o (d) Every person not tried in accordance with subsections (a), (b) and (c) of this Section shall be discharged from custody
or released from the obligations of his bail or recognizance.
o (e) If a person is simultaneously in custody upon more than one charge pending against him in the same county, or
simultaneously demands trial upon more than one charge pending against him in the same county, he shall be tried, or
adjudged guilty after waiver of trial, upon at least one such charge before expiration relative to any of such pending charges
of the period prescribed by subsections (a) and (b) of this Section. Such person shall be tried upon all of the remaining
charges thus pending within 160 days from the date on which judgment relative to the first charge thus prosecuted is
rendered pursuant to the Unified Code of Corrections or, if such trial upon such first charge is terminated without judgment
and there is no subsequent trial of, or adjudication of guilt after waiver of trial of, such first charge within a reasonable
time, the person shall be tried upon all of the remaining charges thus pending within 160 days from the date on which such
trial is terminated; if either such period of 160 days expires without the commencement of trial of, or adjudication of guilt
after waiver of trial of, any of such remaining charges thus pending, such charge or charges shall be dismissed and barred
for want of prosecution unless delay is occasioned by the defendant, by an examination for fitness ordered pursuant to
Section 104-13 of this Act, by a fitness hearing, by an adjudication of unfitness for trial, by a continuance allowed pursuant
to Section 114-4 of this Act after a court's determination of the defendant's physical incapacity for trial, or by an
interlocutory appeal; provided, however, that if the court determines that the State has exercised without success due
diligence to obtain evidence material to the case and that there are reasonable grounds to believe that such evidence may
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v New

be obtained at a later day the court may continue the cause on application of the State for not more than an additional 60
days.
( f) Delay occasioned by the defendant shall temporarily suspend for the time of the delay the period within which a person
shall be tried as prescribed by subsections (a), (b), or (e) of this Section and on the day of expiration of the delay the said
period shall continue at the point at which it was suspended. Where such delay occurs within 21 days of the end of the
period within which a person shall be tried as prescribed by subsections (a), (b), or (e) of this Section, the court may
continue the cause on application of the State for not more than an additional 21 days beyond the period prescribed by
subsections (a), (b), or (e). This subsection (f) shall become effective on, and apply to persons charged with alleged
offenses committed on or after, March 1, 1977.
Speedy Trial Rules of Procedure

29-1207
o Trial within six months; time; how computed.
■
(1) Every person indicted or informed against for any offense shall be brought to trial within six months. and such
time shall be computed as provided in this section.
■
(2) Such six-month period shall commence to run from the date the indictment is returned or the information filed,
unless the offense is a misdemeanor offense involving intimate partners, as that term is defmed in section 28-323, in
which case the six-month period shall commence from the date the defendant is arrested on a complaint filed as part
of a warrant for arrest.
■
(3) If a defendant is to be tried again following a mistrial, an order for a new trial, or an appeal or collateral attack,
such period shall commence to run from the date of the mistrial, order granting a new trial, or the mandate on remand.
■
(4) The following periods shall be excluded in computing the time for trial:
•
(a) The period of delay resulting from other proceedings concerning the defendant, including, but not limited to,
an examination and hearing on competency and the period during which he or she is incompetent to stand trial;
the time from filing until final disposition of pretrial motions of the defendant, including motions to suppress
evidence, motions to quash the indictment or information, demurrers and pleas in abatement, and motions for a
change of venue; and the time consumed in the trial of other charges against the defendant;
• (b) The period of delay resulting from a continuance granted at the request or with the consent of the defendant
or his or her counsel. A defendant without counsel shall not be deemed to have consented to a continuance unless
he or she has been advised by the court of his or her right to a speedy trial and the effect of his or her consent. A
defendant who has sought and obtained a continuance which is indefinite has an affirmative duty to end the
continuance by giving notice of request for trial or the court can end the continuance by setting a trial date. When
the court ends an indefinite continuance by setting a trial date, the excludable period resulting from the indefinite
continuance ends on the date for which trial commences. A defendant is deemed to have waived his or her right
to speedy trial when the period of delay resulting from a continuance granted at the request of the defendant or
his or her counsel extends the trial date beyond the statutory six-month period;
•
(c) The period of delay resulting from a continuance granted at the request of the prosecuting attorney, if:
o (i) The continuance is granted because of the unavailability of evidence material to the state's case, when the
prosecuting attorney has exercised due diligence to obtain such evidence and there are reasonable grounds to
believe that such evidence will be available at the later date; or
o (ii) The continuance is granted to allow the prosecuting attorney additional time to prepare the state's case
and additional time is justified because of the exceptional circumstances of the case;
•
( d) The period of delay resulting from the absence or unavailability of the defendant;
•
( e) A reasonable period of delay when the defendant is joined for trial with a codefendant as to whom the time
for trial has not run and there is good cause for not granting a severance. In all other cases, the defendant shall be
granted a severance so that he or she may be tried within the time limits applicable to him or her; and
• (f) Other periods of delay not specifically enumerated in this section, but only if the court finds that they are for
good cause.
York Speedy Trial Constitutional Provision
New York's constitution does not contain a speedy trial provision and, instead, relies on the United States Constitution's
speedy trial provisions in conjunction with New York Rule of Criminal Procedure 30.30, which is cited in an earlier endnote
in this document.

vi

Florida Speedy Trial Constitutional Provision
Article 1, Section 16. Rights of Accused and of Victims

In all criminal prosecutions the accused shall, upon demand, be informed of the nature and cause of the accusation, and shall
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be furnished a copy of the charges, and shall have the right to have compulsory process for witnesses, to confront at trial
adverse witnesses, to be heard in person, by counsel or both, and to have a speedy and public trial by impartial jury in
the county where the crime was committed. If the county is not known, the indictment or information may charge venue in
two or more counties conjunctively and proof that the crime was committed in that area shall be sufficient; but before
pleading the accused may elect in which of those counties the trial will take place. Venue for prosecution of crimes
committed beyond the boundaries of the state shall be fixed by law.
vii

Illinois Speedy Trial Constitutional Provision
Article 1, Section 8. Rights After Indictment
In criminal prosecutions, the accused shall have the right to appear and defend in person and by counsel; to demand the nature
and cause of the accusation and have a copy thereof; to be confronted with the witnesses against him or her and to have process
to compel the attendance of witnesses in his or her behalf; and to have a speedy public trial by an impartial jury of the
county in which the offense is alleged to have been committed.

viii Nebraska

Speedy Trial Constitutional Provision

Article 1, Section 11. Rights of Accused
In all criminal prosecutions the accused shall have the right to appear and defend in person or by counsel, to demand the
nature and cause of accusation, and to have a copy thereof; to meet the witnesses against him face to face; to have process to
compel the attendance of witnesses in his behalf; and a speedy public trial by an impartial jury of the county or district
in which the offense is alleged to have been committed.
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July 20, 2022
RE: PUBLIC COMMENTARY ON CHAPTER 2 FOLLOW-UP AMENDMENTS
Dear Chief Justice Christensen and Members of the Court:
I am writing to provide comments on the proposed rule changes made by the Criminal Rules
Revision Task Force. It is greatly appreciated the efforts of the Criminal Rules Revision Task
Force and the Iowa Supreme Court on this difficult task. I concur with the Iowa County
Attorney's Association on their comments and concerns, specifically the sections included below.
Thank you for your time and attention. Hopefully my comments further your discussion and
lend support to the concerns raised by the County Attorney's Association.
Proposed Rule 2.2(2)(c) Initial appearance of the defendant. [p.1, 28-35]
Unless otherwise ordered by the court, a pro se defendant may waive the 28 initial appearance
by executing and filing rule 2.37-Form 8: Pro Se Waiver o/29 Initial Appearance and Preliminary
Hearing for Indictable Offense. An attorney 30 for the defendant may waive the initial appearance
on the defendant's behalf by 31 executing and filing a written waiver that substantially complies
with rule 32 2.37 - Form 9: Attorney Waiver of Initial Appearance and Preliminary Hearing for 33
Indictable Offense. The date of the initial appearance is deemed the date the 34 waiver is filed.
Comment: The ability to waive is an appropriate change due to the limited purpose of a
preliminary hearing. The change should go further and require the magistrate to inquire whether
a pro se defendant, or counsel, demand a preliminary hearing at initial appearance. It is
extremely rare, if ever, that a preliminary hearing is held and requires the magistrate to set aside
time on the court's schedule for a hearing that is only theoretically going to be held.

In jurisdictions that do occasionally hold and have attended a preliminary hearing, it is used as a
type of deposition by counsel or defendant with very little guidance for the magistrate on what
questioning should be allowed. By having the default that further proceeding to be set by district
or district associate court and with the State's speedy indictment deadline, there is a very limited
purpose for preliminary hearings and should not be scheduled unless demanded.
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Proposed Rule 2.8(2)(b)(9) Conditional Plea. [p. 15, lines 19-25]
With the consent of the court and the prosecuting attorney, a defendant may enter a conditional
plea of guilty, reserving in writing the right to have an appellate court review an adverse
determination of a specified pretrial motion. When a conditional guilty plea is approved by the
court, this constitutes good cause for the defendant to appeal the ruling on the specified pretrial
motion. A defendant who prevails on appeal may then withdraw the plea.
Comment: This proposed conditional plea is potentially a good in theory, not in practice.
Defense counsel will be considered ineffective unless this conditional plea is used. Many
prosecutors will agree, due to volume of cases, as this obtains a guilty plea and many of the cases
will be 124 and 321J crimes. The court will have no really reason not to consent if the parties are
in agreement. Fortunately, there are other existing avenues for this type of challenge, including
a trial on the minutes.

I agree with the County Attorney's Association that finality is important for victims of crime and
this rule allows a case to remain in limbo. If a defendant pleads guilty, it should be because they
are guilty, not because they want to test an argument on appeal. This rule is unnecessary and
unnecessarily extends the finality of justice for crime victims.
Proposed Rule 2.11(11) Motion for change of venue. [p. 21, line 6-18]
If a motion for change of venue is filed and the court finds there is a substantial likelihood a fair
and impartial trial cannot be preserved with a jury selected from the county where trial is to be
held, the court shall order that the action be transferred to another county in which that condition
does not exist.
a. When a motion for change of venue is granted, the prosecution shall continue in the county
where the action is transferred. If the defendant is in custody, the court may order the defendant
to be delivered to the sheriff of the receiving county.
b. All expenses attendant upon the change of venue and trial, including the costs of keeping the
defendant, may be recovered by· the receiving county from the transferring county. The
prosecuting attorney in the transferring county is responsible for prosecution in the receiving
county.
Comment: The change of venue works in conjunction with Iowa Code 803.2(2) to provide the
court with the grounds to move an action from one county to another. With the adoption of
EDMS and TRACS system, citations are filed by officers with a drop-down box on the county to
file in. This has led to multiple filings made in the wrong county and the rules do not contemplate
a change in venue due to jurisdiction. The clerk has the ability to transfer a file from one county
to another but the court lacks the authorization to approve the transfer. It results in a dismissal
without prejudice and refiling that is cumbersome and delaying. The rule should be amended to
allow for transfer due to a jurisdictional challenge under Iowa Code 803.2 and 803.3.
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Proposed Rule 2.15(3)(a) Special Circumstances - Subpoenas. [p. 29, line 27 - p. 30, line 12]
(1) The defendant may make application to the court for the issuance of subpoenas for the
purpose of investigation. Notice shall be given to the state and any codefendants when making
this application.
(2) Any objection to the defendant's application by the state or any codefendant must be filed
within 10 days.
1. Any objection shall be in writing and include the basis for the objection and a request for
hearing.
2. Permissible bases for objections to evidence sought by a defendant subpoena include:
(a) The evidence could be obtained in another manner.
(b) The defendant did not first request that the state obtain the evidence.
(c) The evidence would not be admissible at trial.
Comment: After receiving any objections, the court, through the exercise of its discretion, should
regulate any defense requests for investigative subpoenas.
(3) The defendant shall disclose any materials obtained by the subpoena to the state and any
codefendants within 15 days of the request.
(4) If any such evidence obtained is intended for use at trial, it shall be disclosed to the state at
least 10 days prior to trial or at such time set by a pretrial conference, scheduling, or status
conference order.
Comment: I completely agree with the Iowa County Attorneys Association and simply recite
their comments again for your consideration.

The Iowa County Attorneys Association has significant concerns about the use of this rule to
harass crime victims. The ethical considerations and obligations of prosecutors differ from those
of defense attorneys. Iowa prosecutors have concerns that these defense subpoenas will be
allowed by courts who will err on the side of the defense fearing reversal by an appellate court if
they don't grant them. This will result in unnecessary invasion of privacy for victims and
witnesses. Victims and witnesses should not be penalized for telling what happened in a case.
Fear of subpoenas for cell phones, social media, bank records, etc. will chill the cooperation with
law enforcement by victims and witnesses. Giving defense attorneys subpoena power to
subpoena items such as cell phones or computers or the information on them may allow them
more access than the state. The prosecution has to get a court approved search warrant based on
probable cause that a crime has been committed with a nexus between the crime, the items sought
to be seized, and the placed to be searched to search a cell phone or a computer. We can think of
other circumstances where a defense attorney could abuse a victim or witness such as
subpoenaing a personal journal.
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Proposed Rule 2.18(5) Challenges to individual jurors for cause. [p. 33, lines 11-19]
A challenge for cause of an individual juror may be made orally by the state or the defendant and
must distinctly specify the facts constituting the cause. A challenge may be made on an individual
juror for any of the following causes:
a. A previous conviction of the juror of a felony unless it can be established through the juror's
testimony or otherwise that either the juror's rights of citizenship have been restored or more
than 10 years have passed since the juror's conviction or release from confinement for that felony,
whichever is later.
Comment: Sex offenders who are felons and subject to special sentence parole provisions under
Iowa Code Chapter 903B should be specifically exempted from jury service.

***
Thank you for consideration of the comments above and your attention to these matters.

Respectfully Submitted,

Blake H. Norman
Hancock County Attorney
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Comments regarding proposed I.R.Crim.P Rule 2.15(3), page 29, lines 27-35 and
page 30, lines 1-19
Summary

The proposed changes to Rule 2.15 are objectionable on all the following grounds:
1. The proposed rule is a 180-degree reversal of the existing rules, statutory law
and case law interpreting the same in Iowa concerning the use of subpoenas for
discovery purposes by criminal defendants. Neither the Committee nor the Court
has offered any written explanation, justification, or expression of need for this
sweeping change in the law. The Committee that drafted the proposed rule is
dominated by the criminal defense bar and has been deaf to objections and
concerns expressed by prosecutors and others, as here. Changes of the
magnitude proposed ought to be addressed to and dealt with through the
legislative process.
2. Existing Iowa criminal procedural rules and statutes governing discovery and
subpoenas are both Constitutional and in the mainstream for such rules in
Federal and other State courts.
3. If adopted and approved, the new provisions guarantee the expenditure untold
quantities of additional State and private resources by reason of the following:
a. Hundreds of new motions seeking such subpoenas will be filed annually
necessitating hundreds of hearings annually on those motions, collectively
consuming thousands of hours of time expended by prosecutors, judges,
defense attorneys (mostly at State expense), court reporters and court
clerk staff.
b. A decade or more of appellate litigation defining and delimiting the proper
and improper uses of defense investigative subpoenas is certain to follow,
with all costs attendant thereto.
c. An all-new branch of postconviction relief action will be born in which
claims of ineffective assistance of counsel will be raised, and perhaps
sustained, on the ground that trial counsel failed to issue limitless
investigative subpoenas under the new rule.
d. Compliance costs associated with responding to defenses discovery
subpoenas will be collectively enormous.
4. The effect of the proposed rule will have a substantial negative impact on the
administration of justice and on the people of the State of Iowa. Every victim,
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witness, law enforcement officer, law enforcement office and non-witnesses,
individual and corporate, will be subject to investigation by subpoena by every
criminal defendant in every criminal case. Open season is declared by the
proposed rule for criminal defendants to obtain victim, witness and non-witness
phone records, social media account records, bank records, business records,
work records, school records, personal records, data of every variety stored
either by third parties or in personal property such cell phones, computers,
cameras, and data storage devices, just to name a few of the unlimited
possibilities. The rule limits the permissible objections to applications for such
subpoenas to three essentially meaningless grounds. The rule does not mention,
much less provide any protection, consideration or balancing of these egregious
and costly invasions of privacy against any need or justification for the
information sought. The proposed Rule will chill the essential role that victims
and witnesses play in the administration of the criminal justice system by turning
them into the targets of court authorized investigation by criminal defendants and
their attorneys. It will discourage victims and witnesses from coming forward. It
will slow the adjudicatory process and dramatically inflate its cost.
Introduction
Civil and Criminal Subpoena and Discovery Rules are Different for Good Reasons

Iowa's Civil and Criminal Rules of Procedure contain, and always have contained
substantial differences, and for good reasons. One set of differences are the rules
governing discovery and the issuance of discovery subpoenas. Civil litigants in Iowa
have long enjoyed discovery subpoena power. See I.R.Civ.P. Rule 1.1701. Criminal
defendants never have. See Section 1, below.
So why the difference in these procedural rules? First, the purpose and
operation of civil and criminal laws are very different. Civil litigation is the system by
which our society resolves private disputes. Criminal law, on the other hand, is the
system by which society regulates the behavior of all citizens in order to create and
preserve an ordered and peaceful society within the bounds of the Iowa and U.S.
Constitutions.

2
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Civil suits are not subject to any independent review of the facts or law before a
case is filed. Every criminal case undergoes such a review either by Grand Jury or a
prosecutor based upon investigation of the facts, usually by law enforcement. In either
case, each criminal indictment advises the defendant of the identity and expected
testimony of every witness and of every document or item of evidence relied upon to
sustain the indictment. Civil petitions merely assert allegations and witness
identification, expected testimony and supporting documentation emerges only through
the discov~ry process. Each criminal charge is preliminarily reviewed for probable
cause by a judge and requires a finding that the evidence identified in the indictment
establish probable cause to believe that a crime has been committed before the matter
can proceed.

Not so for civil cases. Prosecutors are sworn to seek justice, not

outcomes. Civil attorneys and criminal defense attorneys are under no such obligation.
Their duty is to zealously represent their clients within the bounds of the law - in other
words, to win if not otherwise prohibited. Investigation in criminal cases is conducted
primarily by sworn Peace Officers whose duty to seek justice (not outcomes) mirrors
that of prosecutors. Not so in civil cases. The State bears the sole burden of proving
every criminal charge by evidence beyond a reasonable doubt to the unanimous
satisfaction of a jury of 12 citizens. The criminal defendant need do nothing if the
State's evidence does not meet that high burden. The burden of proof in civil cases is
usually proof by the preponderance of the evidence and a verdict may be rendered by
less than a unanimous vote of a jury of only eight citizens. Unlike civil litigants, the
State can never compel the opposing party - the defendant - to testify at or before trial.
A dysfunctional civil litigation system may lead to unfair resolution of private disputes. A
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dysfunctional criminal justice system may lead to the erosion or destruction of an
ordered and peaceful society.
By report (and not any written expression of need or justification for the rule by
the Court or Committee), proponents of the rule change proclaim: "Iowa has the most
regressive criminal procedural rules in the County." This is false rhetoric. See Section
2, below. The same advocates cite to anecdotal instances where a "prosecutor or
police officer refused to obtain video evidence which would completely exonerate the
defendant." Even if such an instance ever has occurred, it is hardly a good cause to
throw the baby out with the bathwater by imbuing every criminal defendant in every
criminal case with plenary discovery subpoena powers. Such cases, if any exist, are
much better addressed by the Court on a case-by-case basis where the underlying facts
have been developed and the applicable law has been briefed, argued, and applied
rather than by radical rule changes based upon anecdotal cries of "Wolf!"

1. The Proposed Rule is a Reversal of Existing Iowa Law
The starting point is to note what Iowa's law is now. Under the existing rules,
case law, statutes and Constitutional analysis, criminal defendants in Iowa possess no
right to issue discovery subpoenas. That is why the criminal defense bar want this rule
changed. The Iowa criminal rules only permit defendants to take depositions of
witnesses listed by the State and to obtain specified discovery. I.R.Crim.P. 2.13 and
2.14. Under existing law, both Rule 2.15 (subpoenas) and Iowa Code §622.65 require
that all subpoenas command the person subpoenaed to testify "as a witness" at a
specified court proceeding. The proposed rule change would allow criminal defendants
to command production of documents, data and items outside the context of a witness's
subpoenaed testimony at a court proceeding.

4
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Both Iowa and Federal appellate courts have repeatedly held that criminal
defendants possess no Constitutional right to pretrial discovery of any kind. State v.
Russell, 897 N.W.2d 717, 733 (Iowa 2017) (citing Brady v. Maryland, 373 U.S. 83, 83
S.Ct. 1194, 10 L.Ed.2d 215 (1963) (no due process right to discovery); State v. Clark,
814 N.W.2d 551 (Iowa 2012); State v. Rainsong, 807 N.W2d 283, 286-287 (Iowa 2011).
As to the Constitutional right to Compulsory Process, the Iowa Supreme Court
ruled in State v. Wagner, 410 N.W.2d 207 (Iowa 1987):
To trigger the right of compulsory process, a defendant must make a plausible
showing the testimony of the individual otherwise unavailable to the defendant was
both material and favorable to his or her defense. A defendant who makes no
showing that the evidence hoped to be obtained will be material and favorable to
his or her defense has no right to compulsory process and has failed to
demonstrate special circumstances as required by Rule 2.13(2) (citation omitted).
This requirement is embodied in Iowa Rule of Criminal Procedure 12 which,
although allowing a defendant to depose all witnesses listed by the State on its
trial information, requires a defendant to establish the necessity for deposing other
persons. A defendant who makes no showing the evidence hoped to be obtained
will be material and favorable to his or her defense has no right to compulsory
process and has failed to demonstrate "special circumstances" as required by rule
12(2) [now Rule 2.13(2)].
State v. Wagner, 410 N.W.2d at 213. See also State v. Webb, 309 N.W2d 404, 412-13
(Iowa 1981) (the rules do not allow a defendant to take depositions of persons not listed
by the State as witnesses even though the defendant alleged those persons might have
information to aid in his defense).
After Wagner, the Iowa Supreme Court decided State v. Weaver, 608 N.W.2d
797 (Iowa 2000). In that case, the Court ruled that I.R.Crim.P. Rule 2.13(2)(a) could
only be used to perpetuate the necessary testimony of an unlisted witness "for use at
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trial" if the witness will be unavailable to testify and could not be utilized for discovery
purposes. State v. Weaver, 608 N.W.2d 797 at 800-02.
Because of this long-standing body of law and Constitutional analysis, criminal
pre-trial discovery has long been understood to be a creature of legislation, not State or
Federal Constitutional law, and certainly not a matter to be dictated by the criminal
defense bar. And the Court should play no role in the creation of any legislation
governing criminal law, especially legislation that dramatically reverses existing law.
The proposed rule flips this long-standing body of law on its head. First, while
the heading of proposed Rule 2.15(3) is "Special Circumstances," the proposed rule
eliminates that any showing, much less that any "special" showing must be made to
support an application for issuance of a subpoena. The only requirement under the
proposed rule is that the defendant asks for a subpoena. It thus would authorize
wholesafe fishing expeditions at the whim of criminal defendants and their attorneys.
And not surprisingly, but equally objectionably, proposed Rule 2.14(4) has removed the
prohibition against defense discovery "fishing expeditions" from existing Rule 2.14(6)(2)
governing the regulation of discovery. Both rule changes make it crystal clear that
authorization of wholesale defense fishing expeditions by subpoena is the exact
purpose of the rule change, and the motivation of those who desire it.
Equally objectionable as the removal of any threshold standard that must be met
to authorize the issuance of a subpoena is that proposed Rule 2.13(3)(a)(2) limits the
permissible objections that the State can assert to an application for a subpoena to
three: 1) that the evidence could be obtained by other means; b) that the defendant did
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not first request that the State obtain the evidence; and c) that the evidence would not
be admissible at trial. As to those grounds for objection: 1) How could the State know
whether or how the material sought might be obtained by other means and why does
the rule shift the burden form a showing that must be made the defendant to an
objection that must be asserted and sustained by the State? 2) It is not the State's duty
to conduct defense investigation upon request- see State v. Retterath, 974 N.W.2d 93,
99 (Iowa 2022) ("[C]riminal prosecution remains an adversarial process, and a
prosecutor's duty to ensure a fair trial doesn't mean that the State must work both sides
of the case. 'The prosecutor has no duty to seek out exculpatory evidence."' [citation
omitted]). 3) How could the prosecutor, defense counsel or the court possibly ever
know what the material sought will contain, because neither party possesses it, much
less whether it will be admissible at trial? No consideration of other important interest is
provided for as a basis for objection, such as invasion of privacy, the potential chilling
effect on the system itself, that the effort is a fishing expedition, failure to establish any
justifiable need for the evidence (since no standard of need is set), confidentiality,
privilege, potential harassment, annoyance, embarrassment of witnesses, expense, or
any other reasonable ground. In short, the proposed rule removes any requirement that
a defendant make any showing to justify the issuance of discovery subpoenas and
leaves the State with only three essentially meaningless objections.

2.

The Law and Rules in Federal and Other State Courts

What subpoena powers are afforded criminal defendants in Federal court? Like
Iowa's current rules, subpoenas are permitted to secure the attendance of witnesses in
court proceedings - trials, hearings, and authorized depositions. And federal
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depositions are only allowed to preserve the testimony of unavailable material
witnesses for use at trial upon a showing of exceptional circumstances. See Appendix,
Federal Rules. They do not allow for carte blanche defense investigative subpoenas.
Nor do they require the Government to conduct defense investigation by subpoena
upon request lest, upon the Government's refusal, the Court then grant a defense
application for a subpoena (heads I win, tails you lose). This is because the U.S.
Supreme Court has repeatedly held that there is no Constitutional right to discovery of
any kind and no right to Compulsory Process (subpoenas) outside the context of trial
and court proceedings. This body of law has been codified in Iowa's rules and statutes
and followed in its case law until introduction of the proposed rule. See citations in
Section 1, above.
What about the discovery rules and statutes in the other 49 States? Only eight
(8) States have criminal procedural rules or statutes that allow for subpoenas for
production of books, papers, documents, and items not in the prosecution's possession
outside the context of otherwise authorized deposition, hearing, or trial: Alaska,
California, Idaho, Maryland, Montana, New York, Vermont, Virginia and Washington.
See Appendix. Most of these rules and statutes require the defendant make substantial
showings (such a substantial need in the preparation of the case, that the information is
not otherwise available to the defendant without undue hardship or that it is necessary
to prevent an injustice) before the subpoena will be authorized by the court. Such
requirements are absent from the proposed rule. Massachusetts's discovery rule
provides for a preservation order and potential production of material not in the
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prosecution's possession if notice is given by the prosecution that such material exists.
See Appendix, Massachusetts.
The other means by which criminal defendants are sometimes authorized by rule
or statute to obtain discovery information not in the prosecutor's possession is by
deposition, for which subpoenas may be issued. Setting aside the nine (9) States listed
above, the rules and statutes of the other States concerning discovery depositions are
as follows:
Seven (7) States make no provisions for depositions of any kind: Alabama,
Michigan, Georgia, Indiana, Louisiana, South Carolina, and Utah.
Twenty-eight (28) States only allow for preservation depositions of material
witnesses who will be unavailable to testify at trial: Arkansas, Colorado,
Connecticut, Delaware, District of Columbia, Hawaii, Illinois, Kansas, Kentucky,
Maine, Missouri, Massachusetts, Michigan, Minnesota, Mississippi, Montana,
Nebraska, New Jersey, New Mexico, Ohio, Oklahoma, Oregon, Pennsylvania,
Rhode Island, Utah, West Virginia, and Wisconsin. Ohio's Crim. R 16(A)
specifically notes that the purpose of its discovery and inspection rules includes
protecting "the well-being of witnesses, victims, and society at large,"
considerations absent from the proposed rule.
Five (5) States have deposition rules or statutes that permit the deposition upon
special showings by the defendant, such as exceptional circumstances, good
cause, necessity to prevent an injustice and/ or provided that the taking of the
deposition will not unreasonably annoy, embarrass, or oppress, or cause undue
burden or expense to the deponent or a party or delay ofthe proceedings: New
Hampshire, South Dakota, Tennessee, Texas, Washington, and Wyoming.
Only Missouri, New Mexico (deposition or statement) and North Carolina permit
unlimited discovery depositions. And North Carolina's rule excuses victims from
being deposed.
See Appendix.
As can be seen from the above survey, and contrary to the claims of those
decrying the "regressive" nature of Iowa's criminal discovery scheme, Iowa's existing
rules on subpoenas and discovery are solidly in the mainstream.
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4.

The Effects of the Proposed Rule Change

As noted in the summary, above, the proposed rule carries an incredibly
expensive price tag, both public and private. Prosecutors, defense attorney, district and
appellate courts will be embroiled for decades to come in new, time consuming and
costly motions, hearing, appeals and post-conviction relief proceedings generated by
this rule change. Countless subpoenas will be issued under the proposed rule
subjecting victims, witnesses, and non-witnesses alike to unbridled commands (on pain
of contempt) for production of every manor of document, data and item at the whim of
criminal defendants. Every victim and witness in criminal cases will become the target
of investigation by subpoena prying into every corner of their private lives. This will
strongly discourage witnesses and victims from coming forward with information
concerning criminal activity in Iowa. And no explanation of the need to suffer these
invasions and costs has been or could be offered.
The entire history of Iowa's criminal justice system has been conducted without
the plenary subpoena powers which the proposed rule would hand over to criminal
defendants. In that same time, not a single defendant has suffered a Constitutional
violation for lack of unbridled discovery subpoena power. This proposed rule is bad for
Iowa and Iowans and should not be approved.
Respectfully submitted,

Andrew B. Prosser

10

PC 61

FILED

[EXTERNAL] Chapter 2 Follow-up Amendments
Karl Schilling to: rules.comments

JUL 20 2022
CLERK SUPREME COURT
07/20/2022 02:04 PM

1 attachment

IOVA public comment, Criminal Procedure.docx

Please see the attached comments from the Iowa Organization for Victim Assistance and our
request to appear at the public hearing August 5. Thank you. Karl Schilling, Legislative
Committee Chair, IOVA.
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Iowa iliiffitton for Vtctim&~imante
July 20, 2022

Dear Chief Justice Christensen and Members of the Court:

The members of the Iowa Organization for Victim Assistance (IOVA) wish to thank you for your hard
work in seeking to revise Chapter 2, Iowa Rules of Criminal Procedure. We also appreciate the
opportunity to comment on some aspects of the proposed revisions.
IOVA sees the revisions through the eyes of crime victims. While the justice system in Iowa and the
United States of America rightly protects the rights of defendants, we believe that the victims of crime
have the right to be treated fairly and with compassion and that right should not be trammeled.
Some few specific elements of the proposed changes could endanger the right of a victim to be treated
fairly and with compassion and so concern us.
Proposed Rule 2.8(2)(b)(9) Conditional Plea. [.15, lines 19-25] would allow a defendant to order a
"conditional plea" of guilty. We have it on good authority that this would allow a defendant to appeal
the ruling of the court and the guilty plea could be withdrawn. Many victims learn the hard way that
real life is different from television shows like "Law and Order" where the matter is settled at the end of
the show and victims of the crime gain closure. In real life a victim goes through the trauma of the
crime, perhaps that of a deposition, testimony and cross examination, a separate hearing after conviction
for sentencing, appeals of the verdict, a post-conviction relief hearing, parole hearings, and commutation
hearings. Being solicitous of the wellbeing of victims of crime we have to object to the addition of yet
another means of appeal. It should not be too much to ask that a defendant clearly state whether he or
she is guilty.
Proposed Rule 2.15(3)(a) Special Circumstances-Subpoenas [p.29, line 27; p.30, line 12].
This rule could add for the crime victim yet another horror. The victim of a sex crime, for instance, has
already suffered a violation of the body; this would add violations of privacy, not only for the victims
but the witnesses (adding still more victims to the mix). It is difficult enough to gain the cooperation of
victims and witnesses without the menace of their having their computer, cell phone, social media,
medical records, or perhaps even their diaries made public record.
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A recommendation regarding Rule 2.13 Depositions.
Perhaps this is a good time to reconsider Iowa's position on the need for depositions in criminal cases.
Iowa is only one of five states with such a provision. Our members tell us that depositions are often
used by defense attorneys as a means of intimidating a victim or witness. The trauma of a vigorous
delve into every aspect of the crime, the victim's life, sexual history, mental health, and personal
relationships can end a prosecution of a crime simply because the victim or key witness shrinks from the
prospect of yet another victimization. We would recommend a review of this Rule through the lens of a
victim.
Thank you again for the opportunity to respond to the Committee's recommendations. We would also
request time to present our opinions at the hearing August 5th •

Sincerely,

Karl Schilling
Legislative Committee Chair
Iowa Organization for Victim Assistance
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Dear Chief Justice Christensen, Members of the Court, and Rules of Criminal
Procedure Task Force:
We are prosecutors and prosecutor support staff writing to comment on the
proposed revisions to the rules of criminal procedure. While it has been
suggested that public comment be limited to a few issues, we are writing to
address changes throughout the rules that we think have the most serious
ramifications for the citizens of Iowa. These are not just technical changes or
attempts to modernize the rules. They are instead substantive policy changes
that should be considered, if anywhere, by the Legislature and Governor through
the political process.

Conditional Guilty Pleas - Proposed Rule 2.8(2)(b)(9). [p. 15, lines
19-25]
The proposed rule allowing conditional guilty pleas is contrary to controlling
precedent, attempts to abrogate the 2019 amendments to Iowa Code section
814.6, and is bad public policy.
For more than 50 years, this Court has rejected conditional guilty pleas. See,
e.g., State v. Freilinger, 557 N.W.2d 92, 93-94 (Iowa 1996); State v. Dorr, 184
N.W.2d 673, 674-75 (Iowa 1971). The Court has also held that pleading guilty
waives all defenses and objections to the charge. See, e.g., State v. Hawk, 616
N.W.2d 527, 530 (Iowa 2000). We question whether it is ever appropriate for a
court rules Task Force to propose changes contrary to controlling precedent.
These kinds of policy changes should be reserved to the elected branches of
government.
The elected branches have acted directly contrary to the proposed rule's
expansion of guilty-plea appeals. In 2019, the General Assembly unanimously
passed Senate File 589, and the Governor signed the bill into law, implementing a
statute to limit guilty-plea appeals to only those cases in which a defendant
establishes "good cause." As the Chair of the Bar Association's Criminal Law
Section told the Des Moines Register, this proposed rule is "directly contrary to
what [the Legislature] tried to do in 2019 by ending the right of direct appeal for
pleas[.]" See https://www.desmoinesregister.com/story/news/crime-andcourts/2022/02/27/iowa-court-subpoena-rules-criminal-procedure-holdprosecutors-object-defense/6880802001/. The rule also expands the definition
of "good cause" far beyond existing case law.
As a policy matter, offenders should plead guilty when they are guilty, not
when they want to receive the benefit of a plea bargain but still pursue a legal
issue or technicality. Victims and survivors of crime deserve finality after a plea.
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Defense Investigatory Subpoenas - Proposed Rule 2.15(3)(a)-(b).
[p. 29, line 27 - p. 30, line 19]
At the outset, we note the title for this proposed rule is misleading. While
the label for Rule 2.15(3) is "special circumstances," what the rule in fact creates
is an entirely new right for criminal defendants to issue defense investigatory
subpoenas. We believe this proposed rule infringes on the authority of the
Legislature to set policy regarding privacy issues in Iowa.
We oppose this proposed rule in its entirety. We do not believe the Task
Force's mandate was to create new substantive rights on behalf of criminal
defendants at the expense of Iowans' privacy.
The practical effect of this proposed rule will be to chill the reporting of
crime. Few rational citizens would report any but the most heinous crime to the
police if they knew their private effects, social media history, political affiliations,
religious beliefs, and more would be subject to court-sanctioned investigation by
criminal offenders. We believe it is likely that the rule as proposed not only
violates Iowans' right to privacy, but also chills their freedom of association,
speech, and expression.
The proposed rule will subject victims and witnesses to harassment,
intimidation, and violence. It is not hard for us to imagine how dangerous it
would be to disclose a domestic-violence victim's safety plan to an offender who
subpoenas her social media history.
The rule also creates a dramatic imbalance between the State and defense
investigation power, favoring criminal offenders at the expense of citizens'
privacy. While the State is empowered by statutes and the Constitution to ferret
out crime, the proposed rule gives criminal offenders more investigatory power
after a charge is filed than the State possesses. This is true in two ways. First, to
obtain social media history or a cell phone, the State must obtain a search
warrant, supported by probable cause and approved by a neutral and detached
magistrate. The rule purports to allow criminal defendants to compel production
of social media or cell phones without requiring any comparable showing.
Second, even for items properly subject to subpoena rather than a search
warrant, the State's investigative power is still constrained by requiring that a
court approve a subpoena application subject to the following requirements:
(1) the investigation must be for a lawfully authorized purpose;
(2)the documents sought must be relevant to the inquiry; and
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(3)the items to be produced must be described in a manner permitting
the object of the subpoena to properly respond with reasonable
effort.
State v. Kelley, 353 N.W.2d845, 847 (Iowa 1984) (citing Oklahoma Press Pub.
Co. v. Walling, 327 U.S. 186,207 (1946)). None of these requirements are
imposed on the defense investigatory subpoenas authorized by the proposed rule.

What the defense bar has requested, and the rule purports to grant, is
essentially unfettered ability for criminal offenders to investigate victims and
witnesses of crime. The Court should not grant this request.
In addition to our overarching concerns about defense investigatory
subpoenas, we have serious reservations about the language of the proposed rule.
Our concerns include but are not limited to the following:
(1) The rule only allows for notice to "the state and any codefendants."
The rule apparently assumes that prosecuting attorneys necessarily
represent the privacy interests of victims and other witnesses. At
minimum, victims and witnesses deserve personal notice of a
subpoena that may potentially invade their privacy rights and a
sufficient period of time (at least one month) to choose whether to
retain counsel or seek to challenge the subpoena pro se.
(2)Assuming without conceding that a victim or witness may receive
sufficient notice that their privacy may be invaded, the litigation
created by this rule will require victims and witnesses to expend
resources to retain counsel for a fighting chance at protecting their
privacy from unrestrained defense investigation. A crime victim
should not have to expend their personal resources to prevent a
fishing expedition into their private affairs-particularly when the
victim did not choose to be involved in the proceedings, only
appearing in the State's minutes of testimony due to the misfortune
of being harmed by an offender's criminal activity.
(3) Even if a victim or witness receives notice of the subpoena and is
able to afford counsel, the scope of permissible objections is far too
narrow. The rules purport to define an exclusive universe of
objections, none of which include that the subpoena invades the
constitutional, statutory, or common law privacy interests of a victim
or witness. A witness or victim should be allowed to assert their
rights, including the right to privacy, when faced with invasive
subpoenas.
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(4)The rule does not impose any balancing test or require en camera
review. The Legislature has made clear that it expects a criminal
defendant to make a high showing before invading the privacy rights
of Iowa citizens, as exemplified by Iowa Code section 622.10(4).
There, the Legislature required a showing of "compelling need," that
the evidence would be exculpatory, that the evidence is not available
from another source, and that the evidence survives a balancing test
that considers "the privacy interest of the privilege holder" before
ordering production. Iowa Code§ 622.10(4)(2)(a)-(d). The
proposed rule does none of these things. Even after these
requirements are met, the Legislature by statute also required en
camera review and provided that only exculpatory information
would be released to the criminal defendant. Iowa Code §
622.10(4)(2)(d). The proposed rule does not provide for en camera
review, instead requiring production of all information-exculpatory
and otherwise-directly to the criminal defendant.
The proposed rule ultimately fails to recognize the different roles of
prosecutors and defense attorneys inside the criminal justice system. The
prosecutor is a minister of justice, owing a duty to victims, offenders, and the
public at large. See State v. Graves, 668 N.W.2d 860, 870 (Iowa 2003). In
contrast, criminal defense attorneys are ethically bound to zealously advocate for
their client, rather than the interests of justice. See ABA Standards for the
Criminal Defense Function, Standard 4-1.2. The proposed rule invites
ineffective-assistance litigation over whether defense counsel has zealously
advocated on behalf of their client if counsel failed to invade the privacy of
victims and witnesses in an effort to dissuade cooperation with law enforcement.
Encouraging such behavior, as the proposed rule will do, is bad for Iowans and
should be debated in the political branches, if anywhere.
In short, the proposed rule authorizing defense investigatory subpoenas does
not respect the Legislature's past determinations regarding citizens' privacy and
will enable criminal offenders to rifle through vast troves of victims' and
witnesses' most personal information. The proposed rule should be rejected.

Defense Depositions Before Charges Are Filed -Proposed Rule
2.13(7). [p. 27, lines 20-23]
This proposed rule is rife for abuse and will cause real harms to victim and
witnesses of crime. A reasonable reader would understand the proposed rule,
particularly in light of the changed title and added citations, to permit a criminal
suspect to perpetuate the testimony of an investigating officer, a crime victim, or
a witness to a crime. It is not difficult to imagine a criminal suspect directly

4

PC 69

undermining ongoing investigations, traumatizing victims, and harassing or
dissuading witnesses from cooperating with law enforcement.
We are aware of the memo given to the Des Moines Register which indicates
the Task Force believes this rule reflects current practice. We disagree. There is
no procedural mechanism under Iowa's court-filing system for, and we are
personally aware of no instance in which, a criminal defendant has been
authorized to take a deposition of a victim or witness before charges are filed.
There is, at that point, no criminal case number and no basis upon which a
criminal defendant may invoke the authority of the courts. It is a stretch to say
there is even a criminal case absent the filing of charges.
To the extent the Task Force believes the current rule authorizes such a
practice, the rule should be stricken in its entirety or rewritten to dramatically
narrow its scope. Such a procedure is unavailable under federal law, likely for
reasons such as those we raise here. Construction and Application ofFed. R. Civ.
P. 27, 37 A.L.R. Fed. 2d 573) ("There is no rule in criminal procedure analogous
to Rule 27 by which a deposition can be taken by a potential defendant prior to
the initiation of prosecution.").
To the extent the Task Force believes adding citation to Civil Rules 1. 721
through 1. 728 add clarity or should assure Iowans the rule will not be abused, we
again disagree. On its face, application of the civil rules to an uncharged criminal
suspect is nonsensical. Specifically, the comparable civil procedure would
require an applicant to show that he or she "expects to be a party to an action
cognizable in some court of record in Iowa, but which cannot currently be
brought." Iowa R. Civ. P. 1.722(1). This does not apply to a pending criminal
investigation, as a criminal charge can always be brought by the State once a
crime occurs and never by the defendant.
Abuses of attempted pre-charge depositions have been documented in federal
court, where the Fifth Circuit expressly prohibited a pre-charge deposition by a
criminal suspect. See Application ofEisenberg, 654 F.2d 1107, 1113 (5th Cir.
1981). As that court correctly recognized, permitting pre-charge depositions
likely permits discovery of material beyond that authorized by the rules of
criminal discovery, "nullifying in effect the criminal discovery limitations." Id. at
1114.
As a practical matter, there are real questions about the rights and remedies
available to a victim, witness, or police officer when a criminal defendant seeks to
compel and perpetuate their testimony before charge. It is unclear whether the
protections of Chapter 915 will apply to victims facing such a compelled
deposition, as no criminal offense has been pied to the courts. It may also be
unclear which prosecuting attorney should appear for the State, particularly if the
defendant has committed offenses in multiple counties.
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There are also serious questions about equity. There is no mechanism for
court appointment of counsel before a charge is filed. There ought not be a twotiered system of justice where wealthy defendants can conduct court-sanctioned
pre-charge investigation and indigent defendants cannot.

Felons and Sex Offenders on Juries - Proposed Rule 2.18(5). [p. 33,
lines 11-19]
The proposed rule permits felons, sex offenders, and persons on probation or
parole to sit on juries in criminal cases. We have previously commented on this
issue and we are aware, again from the memo published by the Des Moines
Register, that the Task Force believes these concerns are "reasonable" and the
Task Force apparently intends (or intended) to "review" this issue. However, no
changes have been made to this rule in response to past comments.
The proposed rule should be amended to permit a challenge for cause to any
prospective juror that is presently:
• On felony probation or parole;
• Required to register as a sex offender under Chapter 692.A; or
• Subject to special sex-offender parole under Chapter 903B.
Excluding these persons, who have been convicted of one or more felonies or
sex offenses, preserves judicial integrity. It is untenable for felons who are
actively under court supervision due to criminal convictions to participate as
jurors evaluating another offender's criminal conduct. It is also undesirable to
grant dangerous sex offenders access to a large gathering of people, potentially
including child victims or witnesses, in the course of jury service. Requiring jury
service under those circumstances may even require sex offenders or special
parolees to violate the terms of their release.
The proposed rule should be amended to exclude felony probationers and
parolees, registered sex offenders, and special parolees from jury service.

Deposition of Minors - Proposed Rule 2.13(6)(c). [p. 27, lines 1-19]
Proposed Rule 2.13(6)(c) remains contrary to Iowa law, codified at Iowa
Code section 915.36A (as amended by 2021 Acts, ch. 128, §1).
We are aware the memo published by the Des Moines Register indicates
the Task Force believes the rule conforms with the statute. It does not.
Iowa law guarantees minor victims the absolute right to have an interview
or deposition taken outside the presence of the defendant. Iowa Code § 915.36A.
The proposed rule, rather than using mandatory language ("shall" or "must"),
6
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provides that the district court "may" order that the deposition be taken outside
the presence of the defendant. Proposed Rules, p. 27, line 3. The proposed rule
is unlawful, as the district court lacks discretion to deny such a request. The rule
should be amended to conform to the statute.
The rule also includes inaccurate predicate language, indicating the court
may only order depositions outside the presence of the defendant "[t]o protect a
minor from trauma caused by testifying in the physical presence of the defendant
where it would impair the minor's ability to communicate[.]" Proposed Rules, p.
27, lines 1-3. The statute includes no such requirement; the right is instead
absolute. Iowa Code § 915.36A. The rule is thus unlawful and the inaccurate
predicate language should be removed.
The proposed rule on depositions of minors must be amended to conform
to the statute enacted by the General Assembly.

***
Thank you for considering our feedback. We appreciate the Task Force's
attempts to make technical changes and modernize the rules. We hope the Court
will reject the proposed rules that usurp legislative authority, endanger Iowans'
privacy rights, and invite harassment of victims and witnesses.
Respectfully submitted, 1

Andrew Prosser

Thomas E. Bakke

Laurie Bolluyt

Craig C. VandeVenter

Monty Platz

Maureen F. Hughes

Keisha F. Cretsinger

Sharon Hall

Nicole Leonard

Genevieve Reinkoester

Israel Kodiaga

Doug Hammerand

Scott D. Brown

Martha Trout

Thomas E. Ogden

Zachary C. Miller

This comment is submitted in the authors' individual capacity, rather than
any official capacity. The views expressed in this comment do not necessarily
reflect the views of the Attorney General or the Iowa Department of Justice.
1
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Hanson Letter RE Chapter 2 Follow-up Amendments.docx

Please find attached my letter addressing my concerns regarding proposed revisions to the
Rules of Criminal Procedure.

Cathy Hanson
Victim Witness Coordinator
Dickinson County Attorney's Office
1802 Hill Ave., Ste. 2509
Spirit Lake, IA 51360
712-336-8171 712-336-0433 FAX
chanson@dickinsoncountyiowa.gov
The information contained in this e-mail transmission (including any accompanying attachments) is intended solely for its
authorized recipient(s) and may be confidential and/or legally privileged. If you are not an intended recipient or responsible for
delivering some or all of this transmission to an intended recipient, you have received this transmission in error and are hereby
notified that you are strictly prohibited from reading, copying, printing, distributing, or disclosing any of the information contained in
it. In that event, please email or contact us immediately by telephone at 712-336-4003 and delete the original and all copies of this
transmission, including the attachments, without reading or saving in any manner.
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AMY ZENOR
COUNTY ATTORNEY

Spirit Lake, Iowa 51360
Phone: 712-336-4003
Facsimile: 712-336-0433
www.dickinsoncountyiowa.gov

STEVEN GOODLOW
ASSISTANT COUNTY ATTORNEY

MATTHEW DE JONG
ASSISTANT COUNTY ATTORNEY

Dickinson County Attorney

Dear Chief Justice Christensen and Members of the Court:
I am the Victim Witness Coordinator and a paralegal with the Dickinson County
Attorney's office. Below are my comments regarding my opposition of the following proposed
rules of criminal procedure:
Proposed Rule 2.8(2)(b)(9) Conditional Plea. [p. 15, lines 19-25]

A conditional plea is not appropriate as victims deserve a speedy trial also. A conditional
plea will be nothing but a continuation of the roller coaster ride that is never ending for victims.
A conditional guilty plea simply lacks common sense, not to mention: 1.) it undermines
legislative intent and legislative text; 2.) unlawfully attempts to abrogate the 2019 amendments
to Iowa Code section 814.6; and 3.) contrary to controlling Iowa Supreme Court precedent. See
State v. Dorr, 184 N.W.2d 673, 674-75 (Iowa 1971) and State v. Antenucci, 608 N.W.2d 19, 19
(Iowa 2000).
Proposed Rule 2.15(3)(a) Special Circumstances - Subpoenas [p. 29, line 27-p.30, line
12]

Victims and witnesses will be harmed by this proposed rule by causing them to opt out of
reporting criminal activity or participating in the prosecution of case. In the real world of
prosecuting cases, it is difficult to get lay witnesses and victims to participate in a criminal case.
People have to miss work without pay, endure stress and are often times traumatized by
testifying. Now let's add this "Special Circumstances" rule. This rule could conceivably cause
victims/witnesses to acquire legal representation. No one should have to hire an attorney to stop
a defense attorney from "fishing" into their private information. The common person can't
afford to fight a subpoena, and they should not have to.
The State needs a search warrant to acquire the same information sought by this rule. Why
should a defense attorney only need a subpoena? Victims have a right to privacy as do
defendants. This rule makes no sense.
Proposed Rule 2.13(7) Perpetuating testimony before a case is filed. [p. 27, lines 20-23]

This rule will create an avenue for a defendant/perp to force a victim to do multiple
depositions. The State of Iowa already allows the defense two occasions to question a victim,
deposition and trial. Each time the victim is questioned, he/she endures stress and has to relive
the moment of their victimization. How many times would any of us want to be traumatized by
the same perpetrator? This rule will increase trauma to the victim and increase the likelihood the
victim will no longer participate in the criminal legal system.
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It should also be noted that since no criminal case exists, this rule basically ignores a victim's
statutory rights under Chapter 915 of the Code of Iowa. We have come too far as a state and
nation in developing victim rights. This rule would negate victim protections and allow the
judicial system to lawfully abuse victims.
With all due respect, I kindly ask you do not approve the above rule changes and be mindful
of what the judicial system is doing to perpetuate the lawful abuse of victims/witnesses.
Sincerely,

Cathy Hanson

vwc
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ICM letterhead criminal rules.docx

Attached please find the comments of the Iowa County Attorneys Association regarding the criminal
rules revisions. The Tama County Attorney will be our representative for making oral comments on
th

August 5 as stated in our letter.
Thank you,

Jessica A. Reynolds
Executive Director
Iowa County Attorneys Association
Hoover Building
Des Moines, IA 50319
Main: (515) 281-5428
Email: Jessica.reynolds@ag.iowa.gov
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Dear Chief Justice Christensen and Members of the Court:
On behalf of the Iowa County Attorneys Association, we are writing to comment on the
proposed follow-up amendments to the comprehensive revision of Chapter 2, Iowa Rules
of Criminal Procedure. Many of the changes improve the efficiency of procedures,
remove outdated references, and accommodate existing practices. We appreciate the
efforts of the Criminal Rules Revision Task Force and the Iowa Supreme Court in this
matter.
However, we also believe that four of the proposed rule changes may have significant
unintended consequences or would reflect unintended departures from current law or
practice. We submit the following comment, organized by topic, based on our combined
years of experience as prosecuting attorneys.
We appreciate the Court's time considering our comments and would be glad to discuss
these matters further or provide additional information.

Proposed Rule 2.8(2)(b)(9) Conditional Plea. [p. 15, lines 19-25]
With the consent of the court and the prosecuting attorney, a defendant may enter a
conditional plea of guilty, reserving in writing the right to have an appellate court review
an adverse determination of a specified pretrial motion. When a conditional guilty plea is
approved by the court, this constitutes good cause for the defendant to appeal the ruling
on the specified pretrial motion. A defendant who prevails on appeal may then withdraw
the plea.
Comment: The Iowa County Attorneys Association is concerned that this rule will result
in delayed justice for crime victims. Finality is important for victims of crime and this
rule allows the case to remain in limbo. If a defendant pleads guilty, it should be because
they are guilty, not because they want to test an argument on appeal. There are other
avenues for this type of appellate practice in Iowa, including a trial to the court whereby
the parties stipulate to the facts included in the minutes of testimony. This rule is
unnecessary and unnecessarily extends the finality of justice for crime victims.

Jessica A. Reynolds, Executive Director

PC 77

Iowa County Attorneys Association
Hoover State Office Building~ 2nd Floor~ Des Moines, Iowa 50319
Telephone: (515) 281-5428 ~ Fax: (515) 281-6771 (Attn: ICAA)

Proposed Rule 2.13(7) Perpetuating testimony before a case is filed. [p. 27, lines 2023]
A person expecting to be a party to a criminal prosecution may perpetuate testimony in
the person's favor in the same manner and with like effect as may be done in expectation
of a civil action. See Iowa Rs. Civ. P. 1. 721-1. 728.
Comment: The change in title is unnecessary and may confuse people into believing this
rule is broader than perpetuation of testimony. The Iowa County Attorneys Association
requests the title remain the same with no changes. We contend this is already covered
by the Iowa Rules of Criminal Procedure:
Rule 2.13 Depositions.
2.13(1) By defendant. A defendant in a criminal case may depose all witnesses listed by the
state on the indictment or information or notice of additional witnesses in the same manner
and with like effect and with the same limitations as in civil actions except as otherwise
provided by statute and these rules. Depositions before indictment or trial information is
filed may only be taken with leave of court.

Proposed Rule 2.15(3)(a) Special Circumstances - Subpoenas. [p. 29, line 27 - p. 30,
line 12]
(1) The defendant may make application to the court for the issuance of subpoenas for the
purpose of investigation. Notice shall be given to the state and any codefendants when
making this application.
(2) Any objection to the defendant's application by the state or any codefendant must be
filed within 10 days.
1. Any objection shall be in writing and include the basis for the objection and a request
for hearing.
2. Permissible bases for objections to evidence sought by a defendant subpoena include:
(a) The evidence could be obtained in another manner.
(b) The defendant did not first request that the state obtain the evidence.
(c) The evidence would not be admissible at trial.
After receiving any objections, the court, through the exercise of its discretion, should
regulate any defense requests for investigative subpoenas.
(3) The defendant shall disclose any materials obtained by the subpoena to the state and
any codefendants within 15 days of the request.

Jessica A. Reynolds, Executive Director
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(4) If any such evidence obtained is intended for use at trial, it shall be disclosed to the
state at least 10 days prior to trial or at such time set by a pretrial conference, scheduling,
or status conference order.
Comment: The Iowa County Attorneys Association has significant concerns about the
use of this rule to harass crime victims. The ethical considerations and obligations of
prosecutors differ from those of defense attorneys. Iowa prosecutors have concerns that
these defense subpoenas will be allowed by courts who will err on the side of the defense,
fearing reversal by an appellate court if they do not grant them. This will result in
unnecessary invasion of privacy for victims and witnesses. Victims and witnesses should
not be penalized for telling what happened in a case. Fear of subpoenas for cell phones,
social media, bank records, etc. will chill the cooperation with law enforcement by
victims and witnesses. Giving defense attorneys subpoena power to subpoena items such
as cell phones, computers, or the information on them may allow them more access than
the state. The prosecution must get a court approved search warrant based on probable
cause that a crime has been committed with a nexus between the crime, the items sought
to be seized, and the places to be searched in order to search a cell phone or a
computer. We can think of other circumstances where a defense attorney could abuse a
victim or witness, such as subpoenaing a personal journal.
Proposed Rule 2.18(5) Challenges to individual jurors for cause. [p. 33, lines 11-19]
A challenge for cause of an individual juror may be made orally by the state or the
defendant and must distinctly specify the facts constituting the cause. A challenge may be
made on an individual juror for any of the following causes:
a. A previous conviction of the juror of a felony unless it can be established through the
juror's testimony or otherwise that either the juror's rights of citizenship have been
restored or more than 10 years have passed since the juror's conviction or release from
confinement for that felony, whichever is later.
Comment: Sex offenders who are felons and subject to special sentence parole
provisions under Iowa Code Chapter 903B should be specifically exempted from jury
service.

***
Thank you very much for your time and consideration of our comments. We would like
time to make verbal comments on August 5th and our comments will be made by Brent
Heeren, Tama County Attorney.
Jessica A. Reynolds, Executive Director
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Respectfully Submitted,
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Jessica A. Reynolds
Executive Director
Iowa County Attorneys Association

Adam Blank
Cedar County Attorney
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Ross Braden
Lee County Attorney

Todd Holmes
Kossuth County Attorney
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Marcus Gross
Shelby County Attorney

Michael Walton
Scott County Attorney
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Carlyle Dalen
Cerro Gordo County Attorney

Jeffrey Greve
Worth County Attorney
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Ian McConeghey
Monona County Attorney

Tim Meals
Story County Attorney
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Chauncey Moulding
Jefferson County Attorney

Darren Driscoll
Webster County Attorney
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Aaron Murphy
Mitchell County Attorney

CJMay
Dubuque County Attorney
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Drew Swanson
Montgomery County Attorney

John Sarcone
Polk County Attorney

Jessica A. Reynolds, Executive Director
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Chuck Sinnard
Dallas County Attorney

Andrew Van Der Maaten
Winneshiek County Attorney
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Patrick Chambers
Hamilton County Attorney

Darrell Meyer
Hardin County Attorney

/ fiJodar q41/ft,/

j ./11/f(ll!,I" Tiotw,NM

Jordan Gaffney
Marshall County Attorney

Amber Thompson
Keokuk County Attorney

Jessica A. Reynolds, Executive Director
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AMY ZENOR

1802 Hill Ave Suite 2509
Spirit Lake, Iowa 51360
Phone: 712-336-4003
Facsimile: 712-336-0433

COUNTY ATTORNEY

MATTHEW DE JONG
ASSISTANT COUNTY ATTORNEY

STEVEN E. GOODLOW
ASSISTANT COUNTY ATTORNEY

Dickinson County Attorney

Dear Chief Justice Christiansen and Members of the Court,
We are writing to you to voice our concerns with the proposed changes to the rules of
criminal procedure. The matters taken up by the Court are better left to the Legislature. The
proposed changes will cause serious problems in the criminal justice system. We have had
several years of changes in our system, and it is time to slow down and look carefully before
adopting anything new.
Proposed Rules 2.8(2)(b)(9), 2.15(3)(a), 2.13(7), and 2.18(5) need to have legislative
review. Please take a moment to put yourselves in the position of a victim or an officer. As
prosecutors, we need to be able to protect the rights of all citizens in our county. We have taken
an oath to uphold the law. Please allow us to be able to support the law that the legislature
chooses to adopt. We continue to look forward to working with you in the future.
Sincerely,

~7:sAmy Zenor
Dickinson County Attorney
1802 Hill Ave. #2509
Spirit Lake, Iowa, 51360
(712) 336-4003 (ext. 8)

Matthew Delong
Assistant Dickinson County Attorney
1802 Hill Ave. #2509
Spirit Lake, Iowa, 51360
(712) 336-4003 (ext. 8)

PC 83

Steven Goodlow
Assistant Dickinson County Attorney
1802 Hill Ave. #2509
Spirit Lake, Iowa, 51360
(712) 336-4003 ( ext. 8)
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1 attachment

2022-07-22 ACLU IA Comments Re Proposed Amendments to Chapter 2.docx

Please find attached Comments submitted on behalf of the American Civil Liberties Union of
Iowa Foundation regarding Proposed Revised Amendments to the Iowa Rules of Criminal
Procedure.
Please let me know if I can answer any questions or provide further information.
Sincerely,
Rita Bettis Austen
Legal Director
ACLUoflowa
505 Fifth Avenue Ste. 808
Des Moines IA 50309-2317

pronouns: she/her/hers
www.aclu-ia.org
This email was sent by an attorney or her agent, is intended only for the addressee's use, and may contain confidential and privileged
information. If you are not the intended recipient, you are hereby notified that any retention, dissemination, reproduction or use of the,
information contained in this email is strictly prohibited. If you have received this email in error, please delete it and immediately notify the
sender by reply email. Thank you for your cooperation.
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IN THE IOWA SUPREME COURT

In the Matter of Further Public
Comment on Proposed Revised
Amendments to Chapter 2, Iowa
Rules of Criminal Procedure

These

brief

comments

JUL 22 2022
CLERK SUPREME COURT

Comments Submitted on Behalf of
the American Civil Liberties
Union of Iowa Foundation
(ACLU of Iowa)

regarding

the

Proposed

Revised

Amendments to Chapter 2, Iowa Rules of Criminal Procedure are
submitted on behalf of the American Civil Liberties Union of Iowa
Foundation ("ACLU of Iowa").
The ACLU of Iowa is the statewide affiliate of the American Civil
Liberties Union. The ACLU of Iowa is a nonprofit, nonpartisan
organization dedicated to the principles of liberty and equality embodied
in the state and federal Constitutions and laws, with thousands of Iowa
members. Founded in 1935, the ACLU of Iowa is the fifth oldest state
affiliate of the national American Civil Liberties Union. The ACLU of
Iowa works in the courts, legislature, and through public education and
advocacy to safeguard the rights of everyone in our state. Particularly
relevant to these comments, the ACLU of Iowa is committed to ensuring
that

constitutional

protections

for

scrupulously honored.
1
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the

criminally

accused

are

The ACLU of Iowa supports the recommendations submitted by the
Iowa Association for Justice ("IAJ") and The Iowa-Nebraska NAACP
("NAACP") regarding the Proposed Revised Amendments as consistent
with the due process protections afforded persons accused of crimes
under the Iowa and U.S. Constitutions and principles of equal protection
against racial bias in our justice system. Rather than repeat the
discussion and arguments in comments that have already been filed by
the IAJ and NAACP regarding the Proposed Revised Amendments, the
ACLU of Iowa hereby indicates its agreement with those previously filed
comments.
The ACLU of Iowa is in particularly supportive of the Proposed
Amendment to Rule 2.15(3) to allow the defendant to apply to the courtwith notice to the prosecution-for the issuance of a pretrial subpoena of
witnesses and materials which are critical to the defense.
In addition, the ACLU of Iowa is particularly supportive of the
proposed restoration of the Bill of Particulars in Rule 2.11(7), an essential
safeguard to ensure defendants have the opportunity to adequately
prepare a defense against specific charges made.

2
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Likewise, regarding the Proposed Amendment to Rule 2.18(4), the
ACLU of Iowa agrees with the NAACP that it would be prudent to codify
into the rules the legal requirements set forth in State v. Lilly, 930
N.W.2d 293 (Iowa 2019) regarding fair cross-section challenges. We also
support the recommendations made by the NAACP in their Comments to
facilitate pre-trial discovery regarding systemic components of fair crosssection challenges, as based on the statistically significant underrepresentation of a distinctive racial group in aggregate jury data that is
attributable to systematic exclusion.
Finally, the ACLU of Iowa wishes to express its appreciation to the
members of the Task Force and the Court for their sustained time and
expertise in compiling the proposed Amendments, many of which make
valuable and needed improvements to the Rules of Criminal Procedure,
as well as IAJ and NAACP for their more thorough analysis regarding
the matters addressed in these Comments.

Dated this 22nd Day of July, 2022.

3

PC 88

Respectfully submitted:
/s/ Rita Bettis Austen
Rita Bettis Austen, AT00 11558
Le gal Director
ACLU of Iowa Foundation Inc.
505 Fifth Avenue, Ste. 808
Des Moines, IA 50309-2317
Telephone: 515-207-0567
Facsimile: 515-243-8506
rita.bettis@aclu-ia.org
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1 attachment
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Letterhead.docx

I found a couple of typos. Please find a corrected version attached.

From: Brenna Bird <b.bird@guthriecounty.gov>
Sent: Friday, July 22, 2022 3:21 PM
To: rules.comments@iowacourts.gov
Cc: Brenna Bird <b.bird@guthriecounty.gov>
Subject: Chapter 2 Follow-up Amendments
To Whom It May Concern:
Please find my comments attached. I wish to speak.
Thank you, Brenna Bird

Brenna Bird
Guthrie County Attorney
Guthrie County Courthouse
th

200 North 5 Street, Ste. 9
Guthrie Center, Iowa 50115
Office: 641.747.3765
Fax: 641.332.2423

CONFIDENTIALITY NOTICE: This email message (including any attachments) may be
confidential or protected by one or more of the following: the attorney-client privilege, attorney
work product doctrine, or applicable laws. If you are not the intended recipient or have received
this message in error, please: (1) do not read, print, copy, distribute or use it in any way; (2)
permanently delete or destroy the message (including any attachments); and (3) notify the sender
immediately by reply email or telephone. Any unintended transmission of this email message
does not constitute a waiver of any applicable privilege or protection. Thank you.

CONFIDENTIALITY NOTICE -- This email message (including any attachments) may be confidential or
protected by one or more of the following: the attorney-client privilege, attorney work product
doctrine, or other applicable laws. If you are not the intended recipient or have received this message in
error, please: (1) do not read, print, copy, distribute or use it in any way; (2) permanently delete or
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destroy the message (including any attachments); and (3) notify the sender immediately by reply email
or telephone. Any unintended transmission of this email message does not constitute a waiver of any
applicable privilege or protection. Thank you

CONFIDENTIALITY NOTICE -- This email message (including any attachments) may be
confidential or protected by one or more of the following: the attorney-client privilege, attorney
work product doctrine, or other applicable laws. If you are not the intended recipient or have
received this message in error, please: (1) do not read, print, copy, distribute or use it in any way;
(2) permanently delete or destroy the message (including any attachments); and (3) notify the
sender immediately by reply email or telephone. Any unintended transmission of this email
message does not constitute a waiver of any applicable privilege or protection. Thank you
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July 22, 2022

Dear Chief Justice Christensen, Members of the Court, and Rules of Criminal
Procedure Task Force:
Thank you for your service on behalf of our state.
Substantive changes to the rules of criminal procedure should be left to the
legislature. All Iowans are impacted by substantive changes to the rules. Elected
representatives are best equipped to weigh the impact of these rules for all
Iowans.
I have serious concerns about some of the changes proposed.

Criminal Defendants Should Not be Allowed Depositions Before a
Criminal Charge is Filed Defense Depositions Before Charges Are Filed Proposed Rule 2.13(7). [p. 27, lines 20-23]
This rule has bad, unintended consequences. It will hurt victims and
witnesses to a crime. It has the potential to allow a criminal suspect to interfere
with ongoing criminal investigations by law enforcement through depositions.
When victims and witnesses are harassed, they may not cooperate with an
investigation.
Some lawyers claim that the changes made to this rule are to bring it in line
with current practice. This is not correct. I have never seen a deposition taken by
a criminal defendant before charges are filed. In fact, there is no criminal case
until such charges are filed.
There has been a great deal of concern voiced by prosecutors that this rule
change is unnecessary. If the Task Force believes the rule authorizes criminal
defense depositions before a criminal charge is even filed, the rule should be
deleted or rewritten.

Proposed Rules Infringe on Victim's Rights (Deposition of Minors Proposed Rule 2.13(6)(c). [p. 27, lines 1-19])
The current draft of this proposed rule does not comply with Iowa Code
Chapter 915.36A.
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Iowa law guarantees minor victims the absolute right to have an interview
or deposition taken outside the presence of the defendant. Iowa Code § 915.36A.
The proposed rule uses the word "may", rather than "shall".
The proposed rule also adds a condition that is not found in the Iowa Code.
The proposed rule states that the court may only order depositions outside the
presence of the defendant "[t]o protect a minor from trauma caused by testifying
in the physical presence of the defendant where it would impair the minor's
ability to communicate[.]" The statute has no such requirement. The minor
victim's right is absolute, not conditional. Iowa Code§ 915.36A.
Conditional Guilty Pleas Hurt Victims (Conditional Guilty Pleas Proposed Rule 2.8(2)(b)(9). [p. 15, lines 19-25])

Conditional guilty pleas deny victims finality. Many victims benefit from
being able to have finality and work to move on with their lives. A criminal
defendant should plead guilty when they are guilty, but they should not be
allowed to both have the benefit of a plea bargain and the chance to appeal. If a
defendant wants to preserve an issue for appeal, they have the option of a trial on
the minutes of testimony. The rules should not be changed to allow conditional
guilty pleas.
Conditional Guilty Pleas are Contrary to Legislation (Conditional
Guilty Pleas - Proposed Rule 2.8(2)(b)(9). [p. 15, lines 19-25])

Recent legislative enactments have made it clear that the General Assembly
does not favor conditional guilty pleas. The decision about whether to allow such
a plea is substantive. Such a decision should be left to the legislature and
Governor of our state.
Creation of a New Substantive Right to an Investigatory Subpoena
for Criminal Defendants is Outside the Appropriate Role of the
Committee (Defense Investigatory Subpoenas - Proposed Rule 2.15(3)(a)-(b).
[p. 29, line 27 - p. 30, line 19])

This proposed rule should be removed completely. This proposal poses a
danger for victims, witnesses, law enforcement and others. Citizens will be
reluctant to report crimes or to come forward with information if they know that
they can be harassed by a defendant. Victims will not come forward or will stop
cooperating if they know that their abuser will have access to sensitive data such
as a cell phone. For example, if a stalking victim has to turn over her cell phone
messages, social media and other data to her stalker, she will not come forward.
Domestic abusers may use this new "right" to do further violence to an exgirlfriend at her new workplace or harass her new friends. Law enforcement will
face discovery of personal, non-work-related information that may endanger
their family.
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The proposed rule creates a brand-new right for criminal defendants to issue
defense investigatory subpoenas. This is a major, substantive change. Such a
change, should be left to the legislature so that the people of Iowa, and not just
lawyers, have input.

Felons, Sex Offenders, and Criminal Offenders on Parole or
Probation Should Not be Allowed to Sit on Juries (Felons and Sex
Offenders on Juries - Proposed Rule 2.18(5). [p. 33, lines 11-19])
The current proposed rule draft allows felons, sex offenders, and offenders on
probation or parole to sit on juries in criminal cases. The media reports have
indicated that the Task Force believes the concern about felony probationers and
parolees, registered sex offenders, and special parolees serving on juries has
merit. However, the draft has not yet been changed to fix this problem.
The proposed rule should be amended to exclude felony probationers and
parolees, registered sex offenq.ers, and special parolees from jury service.
I appreciate the opportunity to provide my comments to the Task Force.
Thank you for reading them.
Sincerely,

Brenna Bird, Guthrie County Attorney
President-elect, Iowa County Attorney Association
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EBull Objections to Rules.Final.docx

Comment attached.

Ed Bull
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Marion County Attorney's Office
Ed Bull - County Attorney
ADDRESS REPLY TO:
JARED HARMON, 1ST ASSISTANT
Ross GIBSON, AsSISTANT
JOY MESSER, ASSISTANT

214 E. MAIN ST
Knoxville, Iowa 50138
P: (641) 828-2223
F: (641-828-8854
www.marioncountyiowa.gov

Dear Chief Justice Christensen and Members of the Court:
My name is Ed Bull, and I have served the people ofMarion,County as County Attorney for the
past 12 years. Prior to my election, I was a criminal defense attorney for nearly ten years. This
gives me a unique perspective and understanding of the real-life ramifications of the suggested
changes to the rules based on my experiences on both sides of the courtroom.
I understood that the proposed rule changes were to be minor fixes. My concern is that these
changes have turned out to be significant substantive changes that arguably invade the province
of the Iowa Legislature and may have consequences that were not intended by the committee.

Proposed Rule 2.15(3)(a) Special Circumstances - Subpoenas [p. 29, line 27-p.30, line 12]
The proposed change to Rule 2.15 is by far my biggest concern. It will create the unintended
consequences of encouraging abuse of witnesses and survivors and discouraging them from
cooperating with prosecutions. No one wants to be a witness or a survivor; it is thrust upon them.
And now, in addition to the challenges witnesses and survivors already face, I will also have to
explain to them that because they are listed in the minutes of testimony, their life, and more
specifically, their previous private and intimate moments related or unrelated to the prosecution,
could and will be dissected by a defense attorney. The abuse will be real and significant.
The problems are numerous. There are privacy issues, for one. The State doesn't technically
represent witnesses; therefore, the person with authority to object to a subpoena under this rule
will not be given notice by the Court of the invasion of their privacy. There will be an increased
financial cost as they will have to hire an attorney to represent them to protect their privacy
interests.
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The rule change creates an environment ripe for fishing expeditions. Some might suggest that as
the gatekeeper, judges will prevent this from happening. However, the Court often errs on the
side of caution in what it allows the defense to do. How can they determine what will be
admissible at trial this early in the process? At this point in a case, the defense doesn't even
know their theory of the case, let alone the judge. Defense attorneys will simply assert that the
evidence they are requesting (emails, text messages, records, etc.) may show bias.
The rule is too broad and does not have enough protection for witnesses and survivors. It seems
odd that the only participant in a criminal prosecution who is permitted to take an unjust position
while practicing law is granted more authority by this change than the prosecutor has when it
comes to requesting records or documents. The State is required to have probable cause and a
warrant to obtain records. But with this rule change, the defense can simply say they believe
something might be out there.
How will this play out? Take, for example, a case where the defendant is charged with stalking.
The defendant may want the survivor's phone records, Facebook messages, text messages, home
security camera footage, or diary. Or perhaps the records of the people closest to the survivor,
like their best friend or new boyfriend. The defense may argue that these items would include
statements about the charged offense or the defendant. And such data will, inevitably, be there.
Victims of stalkers TRY to reason with offenders until it becomes impossible. Victims of
stalkers confide in others for advice and discuss how much they dislike their stalkers because
they reasonably do! But that dislike is a bias, which is admissible. It seems an odd turn of events
for the Court to recognize a privacy interest in garbage when it's being collected by law
enforcement while at the same time reducing privacy protections in confidential communications
of crime survivors when it's being collected by the very people that victimized them.
Moreover, there is no provision in the rule change allowing the Court to get the information first
and then turn it over to the defense like there is with protected mental health records. There is no
gatekeeper. Rather than being protected, survivors of interpersonal crimes will be revictimized
by the criminal justice system. And this will become the norm, a tool for the defense to
intimidate and harass survivors and witnesses. And ultimately, one must ask why this change is
needed? What was the motivation for advancing such a monumental and fundamental change to
the rights of witnesses and survivors? Was any documented proof presented of rogue prosecutors
who refused to do justice but rather win at any cost? I am certain that others will more clearly
flush out that this radical and unprecedented change does not conform Iowa to other States; but,
rather, will make Iowa the outlier. An outlier that will have turned its back on 50-plus years of
historical precedent and create an arena ripe for witness abuse while aspiring to solve a problem
that doesn't exist.

Proposed Rule 2.8(2)(b)(9) Conditional Plea. (p. 15, lines 19-25]
This proposed change flies directly in the face of the will of the Iowa legislature, which
adamantly opposes conditional appeals. This Court has refused to recognize conditional guilty
pleas beginning almost 50 years ago. And there is good reason for both the Court and the
legislature to oppose conditional guilty pleas. First, it is vital for defendants to plead guilty only
when they are, in fact, guilty. Second, survivors of crime should not be forced to wait in limbo
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while a defendant tests out potential appellate review options. A guilty plea is not knowing and
voluntary when a defendant intends to aggressively and affirmatively contest their guilt.
Proposed Rule 2.13(7) Perpetuating testimony before a case is filed. [p. 27, lines 20-23]
The proposed change to this rule is troubling because the unintended consequences are
enormous. For example, a suspect learns that he is the target of a sex abuse prosecution.
Immediately, he requests a deposition of the child victim. Another possibility is in a complex
case where investigators are taking time to piece together the evidence, and a suspect comes
forward and wishes to depose the lead investigator. This will most adversely affect minor
witnesses. The civil rules anticipate this, as there is a mechanism for appointing GALs in such a
situation. Although the rule change does require a showing that the request is for perpetuation
and not discovery, I have grave concerns that a defendant will assert a belief that the child may
be unavailable in the future due to mental health reasons. Therefore, they would argue, there is
an immediate need to lock in a statement now because of the mere possibility that the child
witness may later be unavailable at trial. I worry that the Court will accept this assertion and
authorize the deposition to err on the side of protecting the future defendant's rights.
Thank you for the opportunity to provide my perspective on these rule changes. I appreciate the
work you have done to improve and update the rules, but I sincerely hope that the rules changes
discussed above are not advanced to the legislature for adoption.
Sincerely,
Ed Bull
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Good morning,
Please see attached my comments regarding the proposed amendments to Chapter 2 of the Rules
of Criminal Procedure.
Thank you,
John Gish
Washington County Attorney
222 W. Main St.
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Washington, IA 52353
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Fax: (319) 653-7784

July 22, 2022

Dear Chief Justice Christensen and Members of the Court:
I am writing to comment on the proposed follow-up amendments to the comprehensive
revision of Chapter 2, Iowa Rules of Criminal Procedure. Some of the changes will substantially
- and negatively - effect criminal prosecutions.
Proposed Rule 2.13(7). The abuses will be far reaching for victims and witnesses of
crime. If a party believes they will be charged, nothing would preclude them from calling the
investigating officer in the matter to determine what witnesses and evidence exists against
them. Take for example a domestic violence case; with this rule, a perpetrator can use this tool
to force a victim to do multiple depositions, each time increasing the trauma to the victim and
increasing the likelihood the victim will no longer participate in the system. Further, given no
criminal case exists, do any of the victim protections even apply. This rule could effectively
nullify protections included in chapter 915.
The unintended consequences of this proposed change will set up a two-tiered justice
system. Only rich perpetrators will be able to avail themselves of this tool.
Proposed Rule 2.15(3)(a). This proposed rule is overly broad in its purpose by allowing
"subpoenas for the purpose of investigation", and then it severely limits objections to three
explicit reasons. In my experience, defense attorneys often use Iowa's liberal deposition rules to
harass victims, particularly victims of sexual abuse, while obtaining very little - if any - new
information in the process of conducting a deposition. I anticipate this new subpoena power will
increase harassment of victims and witnesses, increase the need for hearings, delay proceedings,
and have no practical impact in the pursuit of justice. Such a rule will also put prosecutors in
awkward and potentially unethical positions if a subpoena is being sought that might seek to
intrude on another person's constitutional or statutory rights. We are not permitted to advocate or
advise victims and witnesses, and the 10-day limitation for objections is too brief to actually
permit a victim or witness to collect the necessary resources to pay for their own attorney.
Please reconsider making these changes given the negative impact on an already overencumbered criminal justice system.
Respectfully Submitted,
.,..,,,

,,,,/'} fa
/."
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~

John Gish
Washington County Attorney
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Attached are the NAACP Public Comments in Microsoft Word format.
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Russell E. Lovell, II, and David S. Walker, Co-Chairs, Legal Redress Committee,
July 22, 2022
Submitted by E-Mail: rules.comments@iowacourts.gov,
NAACP Public Comments

On June 6, 2022, the Supreme Court invited written Public Comments on all rule and
form changes proposed since the previous 2020 public comment period. On April 1, 2022, the
Iowa Supreme Court issued its Opinion in State v. Veal, 972 N.W.2d 728 (Iowa 2022) (Veal II).
There is language in Veal II that the NAACP believes may cause confusion on the part of many
defense counsel as to the timeline for litigation of fair cross-section challenges, and, as a result,
will adversely affect the administration of justice. Moreover, the existing Iowa Rule of Criminal
Procedure addressing challenges to jury pools and jury panels, Rule 2.18(4), does not reflect or
address the developments the Court announced in State v. Lilly, 930 N.W.2d 293 (Iowa 2019)
(Lilly/), for raising "impartial jury''/Fair Cross-Section challenges, and the NAACP believes it
would be highly beneficial to the administration of justice for the Court to do so. Accordingly,
the NAACP requests leave to propose amendments to Rule 2.18(4), "Challenges to the panel or
pool."
I.

Clarification from the Court that the Systemic Proof Required for a Fair Cross-Section
Challenge Must Be Obtained Pre-trial and Confirmed in a Pre-trial Hearing Should Be
Expressed in an Amendment to Criminal Rule 2.18(4}

Writing for the Court in Veal II, Justice McDermott stated "there would be no need to
examine aggregate historical data from other jury pools if Veal couldn't first establish on
remand any underrepresentation in his own pool." 972 N.W.2d at 735 (emphasis added). The
Court concluded that "the evidence showed that Veal's own pool and panel contained a
percentage of African-Americans that exceeded their percentage in Webster County's juryeligible population" and that in consequence the defendant had failed to establish standing to
raise a fair cross-section claim. Id.
Veal II appears to suggest that the "first" question to resolve in a fair cross-section
challenge is whether there is underrepresentation of the distinctive group in defendant's own
panel. The NAACP respectfully submits that defendant's standing to raise a fair cross-section
claim may come first in legal analysis, but observation of the composition of defendant's own
jury panel must be the final component of a defendant's fair cross-section challenge, not the
first.
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In our Drake article, Achieving Fair Cross-Sections on Iowa Juries in the Post-Plain World:
The Lilly-Veal-Williams Trilogy, 68 Drake L. Rev. 499, 532-543 (2020), and in our lectures, we
have purposefully chosen terminology to describe both components of Lilly l's prong 2
underrepresentation requirement so that the words don't sound time-sequential. The NAACP
fears that the Court's emphasis in Veal II on having to "first" establish standing and three other
references to the standing requirement as "the first step," Id. at 733, and twice as "this initial
step," Id. at 734, will confuse defense counsel and perhaps even trial judges into delaying
serious development of the necessary aggregate evidence of underrepresentation (the juror
data for the six months preceding trial) and systematic exclusion until after the composition of
the defendant's jury panel is known on the day of trial. This systemic evidence is critical to
proving prima facie prong 2 underrepresentation and prong 3 systematic exclusion, and as a
practical matter, this proof must be gathered and should be confirmed in a pre-trial hearing
before defendant's own jury panel has been summoned. To delay this work until jury service
day will preclude the defendant from timely development of the systemic evidence necessary
to establishing a meritorious fair cross-section claim. It will also preclude thoughtful, thorough
examination of this key issue by the District Court Judge. Because of the existing uncertainty,
the NAACP submits it is incumbent upon the Court to clarify in Rule 2.18(4) or a Guidance the
necessary timeframe and protocol for full and fair litigation of fair cross-section challenges.
It is in the Court System's interest for the defendant, prosecutor, and trial court to have
been provided and to have evaluated the aggregate 6-month Court System jury data well in
advance of the trial date to determine whether there has been underrepresentation in the
aggregated data at the 1 standard deviation level under the Iowa Constitution or the 2 standard
deviation level under the U.S. Constitution. If there is, there is a need for an expert-likely to
be retained through the Indigent Defense Fund after authorization by the trial judge-to assess
the cause of the underrepresentation and to determine whether better jury management
practices would have minimized or eliminated the underrepresentation; and, if so, what steps
can still be taken that will provide reasonable assurance that defendant's own jury panel will be
representative. This, the NAACP submits, is the essence of the fair cross-section challenge
litigation timeline that necessarily flows from this Court's decision in Lilly I.
The uncertainty about the timeline for making a fair cross-section challenge has
troubled trial judges and defense counsel since State v. Plain, 898 N.W.2d 801 (Iowa 2017),
reinvigorated the constitutional right to an "impartial jury." It came to the surface during the
Oral Argument in State v. Plain I/ last October 25 when Chief Justice Christensen asked State's
counsel Assistant Attorney General Louis Sloven the following question about the litigation
timeline for fair cross-section challenges:
"If prong 2 has been satisfied, the Defendant has been successful in showing prong 2 is a
problem, and we move to prong 3, and if prong 3 requires proof by an expert, I'm trying
to play this out in my head--it's kind of like the rose in "The Beauty and the Beast"once you start a trial and in the process the petals start to fall off, are we going to put
juries on ice? Help me understand what that would look like? How long, what would
that look like, help me understand. You would have to be talking about the pool or
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panel you've got. How do we keep them; they're moving targets. They are going to say,
I can serve on this jury duty but I've got a trip to Spain, and we're going to lose people,
for health. How does that work? How do you prove prong 3? Are we to put the panel
on ice while the court takes the time to resolve this issue?"
Chief Justice Susan Christensen, State v. Plain II, Videotape of Oral Argument, 41:00-41:36.
https://www.youtube.com/watch?v=JV4TkBg LMs&list=PlhC3ISpOElz4pe 9zDJhg584ZrQZf0d7&index=5. The Chief Justice asked a very important question that we believe can
be summarized as follows: How can the disposition of defendant's fair cross-section claim be
resolved in a way that ensures not only a fair and thorough consideration of the Duren/Plain
prong 2 underrepresentation and Duren/Plain prong 3 systematic exclusion issues but also an
informed resolution of those issues on the day of trial (and also provide a complete record for
appellate review)-without causing time-consuming, disruptive delay for the jurors who are
waiting for the trial to commence?
Mr. Sloven's reply indicated "he agreed with the writing that's been done that defense
counsel has to have an understanding of how the jury selection process works so if they see a
pool for which proof of prong 2 can be made, they are ready to go with a theory of systematic
exclusion, maybe they need to contact an expert, but they are not at the basic research stage.
If people think there is a glaring underrepresentation with our jury selection system, that is not
a conclusion you come by starting on Monday and have decided on Tuesday." 1 Mr. Sloven may
have been referring to the pretrial approach that NAACP co-counsel recommended in Achieving
Fair Cross-Sections on Iowa Juries at 532-543 (2020), 2 in which we explained why defense
counsel and trial judges cannot delay development of the systemic components of a fair crosssection claim until the day the jurors report for jury service:
The authors note that while there is language in Duren which is consistent with a
standing requirement, Duren did not expressly embrace such a requirement. One
hesitation we have about characterizing this Lilly requirement as standing is that
typically courts determine standing as a prerequisite to determination of the merits of a

"One thing the court can do is the district court can summon additional pools or panels to get a more
representative sample or to get more people who are able to have jury service in standby while that inquiry
proceeds. I agree with the writing that's been done that defense counsel has to have an understanding of how the
jury selection process works so if they see a pool for which proof of prong 2 can be made, that they are ready to go
with a theory of systematic exclusion, maybe they need to contact an expert, but they are not at the basic research
stage. If people think there is a glaring underrepresentation with our jury selection system that is not a conclusion
you come to by starting on" Monday and have decided on Tuesday." Mr. Louis Sloven, Assistant Attorney General
for the State of Iowa. You Tube Video of State v. Plain, 41:35-52:46.
1

2 Mr. Sloven may also have been referring to an article co-authored by Professor Nine Chernoff, Nina Chernoff and
Joseph Kadane, "The 16 Things Every Defense Attorney Should Know About Fair Cross-Section Challenges," The
Champion 14 (Dec. 2013). The very first point Chernoff and Kadane made was "[a] defense attorney does not
need to see the jury before raising a cross-section challenge." Professor Chernoff authored two jury trial articles
relied upon by this Court in its unanimous Plain I decision and co-authored an article on the litigation process
required for fair cross-section claims.
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party's claim, and as a practical matter that cannot be the case with fair cross-section
claims. The litigation reality is that the parties and the judge won't know the racial
composition of defendant's own jury panel until jury service day, and if defense counsel
waits to prepare for this issue until the morning of the day of trial, it will almost always
be too late to do the necessary discovery and be prepared to make an informed
presentation. As a result, defense counsel must prepare the merits of the fair crosssection claim before seeing the jury panel in her client's case.

***
The authors are concerned that the standing component of Lilly can lull unsuspecting
counsel, and the trial judge, into delaying serious consideration of the fair cross-section
issues until jury service day-on the rationale that the claim can be taken up then,
before voir dire begins, if the facts bear out that the defendant's own jury panel lacks
the required diversity. When that happens, defense counsel who has not already done
so will have to sprint to obtain and assess the relevant aggregate jury data, access jury
eligible population Census data, and apply standard deviation analysis to the facts, let
alone retain an expert if one is needed; and the time required, if allowed, may
jeopardize a "speedy trial" or the court's trial calendar or both. Moreover, we can
imagine that the judge would have to hold a hearing and would be doing so under the
very substantial pressure of having 35 to 150 jurors in waiting. There may be little time
as a result to carefully consider the evidence, make an informed decision and record for
appeal, and think of a remedy if one is needed. The authors can't emphasize enough
that the standing or "individual injury" component of underrepresentation cannot be
the basis for defense counsel not to proceed full speed ahead on the second component
of underrepresentation, with prompt and timely research and presentation for a pretrial hearing well in advance of jury service day. We recommend the thoughtful
approach defense counsel took in State v. Cody Stevenson. 3 Recognizing they would not
know the racial or ethnic make-up of the defendant's jury panel until jury service day,
defense counsel completed their discovery and research on the aggregate jury data,
complete with an expert's statistical analysis, in preparation for defendants'
"anticipated" fair cross-section motion and filed their pretrial "Notice of Challenge to
Jury Composition Pursuant to State v. Plain." Their Notice set forth their proof and
argument as to underrepresentation, based on the aggregate jury data, and systematic
exclusion, enabling a pre-trial evidentiary hearing well in advance of the day of trial.
Achieving Fair Cross-Sections in Iowa's Juries, at 534-536 (footnotes omitted).

With the exception of the Chief Justice's question at the Plain II oral argument, this fair
cross-section timeline question has not been addressed by the Court in its published opinions.
The likely reason for that is that all four of the fair cross-section cases decided by the Court this
Term-Plain II, State v. Lilly, 969 N.W.2d 794 (Iowa 2022) (Lilly II}, Veal II, and State v. Williams,
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972 N.W.2d 720 (Iowa 2022) (Williams //)-had been remanded by the Court for rehearing on
the fair cross-section issues, so that the time pressures and logistical concerns raised by the
Chief Justice did not arise during the remand hearings or the Court's review of those cases.
Since these cases were remanded there was no trial date looming; none of these district judges
were under the time pressure to make a ruling while there were 35 or, as in Veal, 150 jurors
waiting for the trial to begin. Likewise, there were no speedy trial concerns as the trials had
already been held. The parties and the district court judges were under no time constraints and
could fully develop both the standing and systemic exclusion issues and locate expert witnesses
out-of-state who had time to research the systematic exclusion issue. But these remanded
cases do not reflect the reality of decision-making when fair cross-section challenges are
brought before trial judges presiding over pending cases ready for trial.
Iowa Rule of Criminal Procedure 2.18(4), "Challenges to the panel or pool," provides:
"Before any juror is sworn for examination, either party may challenge the panel or the pool on
the record distinctly specifying the grounds, which can be founded only on a material departure
from the legal requirements for selecting the jury." This Rule addresses challenges to jury
panels or pools. Its italicized opening phrase does impose a timeline, but it was drafted long
before Plain, Lilly, and Veal were decided; and the Rule is not sufficiently fine-tuned to provide
the needed guidance on fair cross-section challenges.
The NAACP believes it is incumbent upon the Court to provide trial judges and counsel
with a general roadmap to guide judges and counsel by providing a timeline for litigation of a
fair cross-section challenge and should consider doing so through amendment of Rule of
Criminal Procedure 2.18(4). We propose three changes to the existing Rule: first, that the
existing text be renumbered as new subsection (a); second, that a new subsection (b), entitled
"Fair cross-section challenges," be added that makes clear the necessity that the systemic
components of such challenges-whether aggregate jury data reveals statistically significant
underrepresentation of a distinctive group and, if so, whether such underrepresentation is
attributable to systematic exclusion-must be made and discovery conducted pretrial; and
third, that a new subsection (c) be added setting forth the Court's commitment to make its jury
data publicly accessible online. 4 The NAACP understands that such a Rule may need to be
written with a broad brush. Here are our proposed Amendments:
(b)
Fair cross-section challenges. A defendant will not know until his or her jury
panel has been assigned to a courtroom whether he or she has standing to make a fair
cross-section challenge. However, a defendant must proceed to obtain the court
system jury data and gather any other evidence to prove the systemic components of
such a challenge (underrepresentation and systematic exclusion) in a timely fashion so
that evidence concerning the systemic issues can be secured prior to jury service day. If
the evidence provides support for the systemic components of such a challenge, the
defendant should file a notice of anticipated fair cross-section challenge so that a timely
pre-trial hearing can be held.
4

See Part II infra on the importance of publicly accessible online jury data.

5

PC 106

(c}
Publicly Accessible Online Jury Data. A defendant is entitled to access to the
court system's jury data so that he or she can determine whether a fair cross-section
challenge is warranted. In order to facilitate the making and the disposition of such
challenges, the court system will make the jury data for each county accessible online.
The office of state court administration will regularly update its on line jury data on a
quarterly basis and will post it online on the Judicial Branch's webpage.
In addition to the proposed amendments to Rule 2.18(4), the NAACP urges the Court to
provide a more detailed, step-by-step guidance for trial judges and especially for defense
counsel, along the following lines:
(1) the first step in fair cross-section claims is obtaining the jury data for the preceding six
months and ascertaining the racial (or other distinctive characteristic} percentage of the
distinctive group, e.g., African Americans, in the aggregate data for the county in which the case
will be tried;
(2) the second step is comparing the 6-month percentage of the distinctive group with its
percentage in the county's jury-eligible population (as provided on the State Data Center web
page);
(3) the third step is using the OSCA statistical analytical tool (once it becomes available}, so
counsel can obtain a preliminary determination as to whether any underrepresentation in the
aggregate jury data is statistically significant at the 1 standard deviation level;
(4) the fourth step, if there is reason to believe there is underrepresentation statistically
significant at 1 standard deviation or greater, securing an expert witness who can testify as to
the cause of the underrepresentation and how it might be ameliorated or eliminated;
(5) the fifth step is comparing the percentage of the distinctive group on defendant's own jury
panel with the distinctive group's percentage of the jury-eligible population in the county; if the
distinctive group's percentage of the defendant's own jury panel is equal to or greater than the
group's percentage of the relevant jury-eligible population, a fair cross-section challenge will
fail, but if that percentage is less, defendant's standing is confirmed; if defendant's standing is
confirmed,
(6} the sixth step in establishing a prima face case is a determination as to whether defendant
has demonstrated that the cause of the underrepresentation is attributable to systematic
exclusion; and finally,
(7) if a prima facie case has been established, the burden of proof shifts to the state to "justify[]
this infringement by showing attainment of a fair cross-section to be incompatible with a
significant state interest." Duren v. Missouri, 439 U.S. 357, 368 {1979).
If the pretrial inquiry determines that the Judicial District's aggregate 6-months jury data
does not show statistically significant underrepresentation for a distinctive group compared to
such group's jury~eligible population (as shown on the most recent web page of the State Data
Center}, defense counsel will know defendant does not have a viable fair cross-section claim.
On the other hand, if the pretrial inquiry reveals underrepresentation at the 1 standard
deviation level or greater, defense counsel who has successfully invoked the Iowa Constitution
would retain an expert to identify to what aspect or aspects of the process the problem is
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attributable and make suggestions to ameliorate it. This approach would allow the trial judge,
in consultation with the Chief Judge, jury manager, and OSCA, as well as defense counsel and
the prosecution, ample time to take steps to address the problem before the day of trial. If
the defendant is indigent, upon request, the judge should consider and may approve funding
for the expert from the Indigent Defense Fund based on the pretrial findings-without waiting
to see the racial composition of defendant's jury panel-because when the
underrepresentation in the aggregate 6-months jury data is significant at the 1 standard
deviation level of significance, there is an 83% statistical probability or greater that defendant's
own jury panel will also be unrepresentative.
On the day of trial that would leave only an easily answered issue of the defendant's
standing: whether the defendant has "[proven] underrepresentation in the defendant's own
jury pool [or jury panel] by a straight-forward comparison of the actual percentage of the
distinctive group in the jury pool [or jury panel] against the group's percentage in the juryeligible population." Veal II, 972 N.W.2d at 733 (citing Lilly I, 930 N.W.2d at 305). This of course
is an easy comparison that the trial judge can make based on defendant's own jury panel data
and the State Data Center's web page's report of the relevant jury-eligible population in the
county in which the case will be tried.
Moving the focus of the fair cross-section litigation to pre-trial proceedings will enable
the trial judge to give thorough, thoughtful resolution of fair cross-section issues without
delaying the commencement of trial, and to take corrective measures prior to trial that will
provide reasonable assurance that defendant's jury panel will be representative. We note that
in Veal I, the district court was pro-active and took corrective measures in 2017. By
summoning another jury panel, the district court was able to achieve a jury panel for defendant
Veal's case that was representative (as the Court calculated it).
II.

Due to the 25-Year-Long Fair Cross-Section Desert Created by State v. Jones, the Iowa
Supreme Court Should Pro-Actively Implement Jury Management Practices that Will
Ameliorate Jones's Continuing Effect, including a Commitment to Publicly Accessible
Online Data Collection and Statewide Monitoring of Fair Cross-Section Achievement

The NAACP submits there are three additional steps that the Court can and should take
that will significantly improve the presentation and resolution of fair cross-section claims. The
first step relates to the Court making its jury system data publicly accessible on line. The NAACP
thus is proposing an amendment to Rule of Criminal Procedure 2.18(4) expressing its
commitment to doing so and direction to counsel to consult such data. OSCA should provide
instruction on the non-public steps in the jury selection process, the jury data that is available,
and how to access and obtain the jury data. The second step is for the Judicial Branch to
embrace the State Data Center's jury-eligible Census population Web Page and provide
instructions on how to use it. The third step is for OSCA to develop a user-friendly statistical
tool, which can be utilized by OSCA, jury managers, trial judges and court personnel, and
certainly by prosecutors and defense counsel; the NAACP sees no reason that this tool should
not be made publicly available.
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The NAACP has no doubt that the unfortunate vestiges of the Court's decision in State v.
Jones, 490 N.W.2d 787 (Iowa 1992), continue strong today, and redress requires pro-active
steps by the Court. Although this Court in Plain I overruled the requirement in Jones of
employing the Absolute Disparity Test, the Plain decision could not undo a quarter century of
atrophy of the constitutional "impartial jury" fair cross-section right. Plain acknowledged the
reality that it had been impossible to make out a fair cross-section claim in Iowa for the
preceding twenty-five years in which Jones's 10% Absolute Disparity test was the governing
law-as there was not a single county in Iowa in which African Americans, Latinos, Asians, or
any other distinctive group could demonstrate a 10% Absolute Disparity even if every member
of their group had been excluded from jury pools and panels. Plain I, 898 N.W.2d at 825; see
also Williams II, 972 N.W.2d 720, 727 (Iowa 2022) (Appel, J., concurring).
Jones resulted in a 25-year-long desert during which distinctive groups could not

establish underrepresentation and as a result of which fair cross-section claims were fruitless. 5
Following Jones, defense counsel quickly realized the futility of bringing a fair cross-section
claim. During the quarter century that Jones was the governing law, fair cross-section law not
only stagnated, it retrogressed. State v. Jones essentially erased the fair cross-section right
from Iowa courts as a practical matter; and for twenty-five years, this body of law disappeared.
Indeed, a seriously mistaken notion within the Judicial Branch arose that proof of intentional,
purposeful racial discrimination was required to make out a fair cross-section claim, a
fundamentally erroneous perspective that wasn't rejected until the Iowa Supreme Court
decided State v. Plain. Defense counsel in Plain advised us that when she made a fair crosssection claim on behalf of Plain in 2015, the district judge "rolled his eyes" and rejected it
without taking any proof.
Likewise, Jones directly caused a lack of development of Social Science experts in Iowa
who understood the jury selection process, best practices in jury management, and, to use
Paula Hannaford Agor's words quoted in Lilly I, how negligent jury management practices can
cause underrepresentation. 930 N.W.2d at 307. As recently as 2015 the Iowa Court System was
faulted for failing to collect comprehensive data and failing to require the "race" question on
the juror questionnaire to be answered. See Governor Branstad Criminal Justice Working
The NAACP respectfully contends that there are lingering vestiges of the desert created by State v. Jones and that
the Court must pro-actively address them if there is to be an even playing field in the litigation of the fair crosssection constitutional claims. We will set forth suggestions on how the Court can educate attorneys, judges, and
court personnel on the pre-trial litigation approach recommended above and can encourage Social Scientists to
study and research these issues as a public service. For most practitioners the 25-year knowledge gap caused by
the loss of experience has been complicated due to unfamiliarity with Census data and statistical evidenceessential elements of proof of Duren-Lilly prongs 2 and 3, and by a limited understanding of the operation of the
non-public parts of the jury selection process itself (that precede the reporting of persons summoned for jury
duty). Likewise, any Iowa academic researcher who sought to explore the jury system would have been frustrated
if they had to rely upon the very limited jury selection process data available in litigation documents and exhibits.
The Court System has total control over all the jury selection process data, and failure to make the data publicly
accessible is a major roadblock for transparency and public understanding of the jury system.
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Group Report {last visited April 17, 2022). 6
https://governor.iowa.gov/sites/default/files/documents/Governor%27s%20Working%20Grou
p%20Justice%20Policy%20Reform%20Strategies%20Final.pdf. The Jones ruling, coupled with
the shortcomings of OSCA data collection in 2015, also impeded the development of academic
expertise on the Iowa jury selection process. The NAACP is unaware of any person in Iowa
today who has the expertise and experience to offer expert testimony as to systematic
exclusion under Duren-Plain-Lilly prong 3: the cause of underrepresentation and steps that
could be taken to ameliorate or eliminate it.7
The Iowa Court System's jury data is central to resolution of every fair cross-section
claim. It has been collected by OSCA and jury managers for a number of years; and that process
has improved dramatically "in the post-Plain world" with new leadership, technology, and
commitment. Gathering each county's historical data, typically the most recent six months
prior to defendant's trial, is the essential first step to determination of whether there is
statistically significant underrepresentation at the Duren prong 2 stage. Analysis of that jury
data will also be relevant to the determination as to whether there has been systematic
exclusion at the Duren prong 3 stage. Thus, it is in the Court System's interest for the
defendant, prosecutor, and the trial judge to have been provided and be able to evaluate the
aggregate 6-month Court System data well in advance of the trial date to determine whether
there is underrepresentation at the 1 standard deviation level. If there is not, the matter of a
potential fair cross-section challenge is resolved: there is none. If there is statistically significant
underrepresentation, there is a need for an expert-whose compensation likely will come from
the Indigent Defense Fund-to assess the cause of the underrepresentation. When these

6 In addition to its direct effects, State v. Jones had broad indirect effects. It created the erroneous perspective
that there can't be any discrimination because the computer doesn't know the race of prospective jurors.
Inadequate training and education of jury managers regarding best practices in jury system management certainly
contributed. As the Branstad Committee reported in November 2015, there was a lack of attention to good jury
management practices such that amendment of Iowa Code 607A was required "to clarify the responsibilities of the
State Judicial Branch and each Judicial District as to the oversight and accountability for the jury selection process."
The Branstad Committee found that Judicial Branch technology was "out-of-date" and precluded "the use of
additional source lists to create jury pools in order to ensure greater diversity." It found there "currently is not a
reliable mechanism to measure the racial composition of jury pools" and recommended "requiring responses to
racial demographic questions on the juror questionnaire" and updating jury pools lists "at least annually." The
Branstad Committee found a lack of uniformity, inadequate coordination of jury data, and the need for monitoring
and oversight at both state and jury manager levels. The NAACP applauds the Court and OSCA for the progress
that has been made on many of these recommendations, and for its continued pursuit of expanding the jury
source list to include the names and addresses of state tax filers.

We recognize there may be a person with this expertise within OSCA, but of course he or she would not be
available to testify on behalf of a defendant raising a fair cross-section claim. The NAACP and the State Public
Defender will shortly send a letter to college and university provosts across Iowa, alerting them to the Court's
revitalization of its commitment to achieve juries that reflect the community and the need for independent experts
who can develop expertise on jury management practices and pursue research in this area-enabling them serve
as witnesses in future cases. The NAACP believes the Judicial Branch's support of this initiative would be valuable,
and it respectfully encourages the Court to consider doing so.
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inquiries are completed during the pretrial stage, the final resolution of a fair cross-section
challenge can be concluded on the jury service day without keeping prospective jurors "on ice."
The NAACP applauded the Court's holding in State v. Plain that every criminal defendant
is constitutionally entitled to access to the historical jury data to assist him or her in
determining whether the jury pools and jury panels from which juries have been selected in this
community have been representative of the community served by the trial court. And the
NAACP likewise applauds OSCA's commitment, efforts, and progress to date in implementing
Plain through improvement of its jury management practices and procedures and staff training.
However, the Court System's jury data has not been made publicly available online, although it
has been made available to defense counsel upon making a discovery request and to the
NAACP upon request.
The NAACP submits that the Judicial Branch should take the next step: be fully
transparent and make its jury data publicly accessible online. Online posting of jury data would
facilitate courts', jury managers', and lawyers' handling of fair cross-section claims; and it would
demonstrate to all the Judicial Branch's commitment to provide a representative jury system
and to secure the Constitutional right to an "impartial jury," in keeping with its history of
securing these and other civil rights. The NAACP wonders whether the Judicial Branch's
decision not to make the jury data publicly available online has been revisited during the
internet era. The NAACP submits that the absence of jury data publicly accessible on line
precludes public monitoring of the jury selection process and undercuts a very important Court
System goal, the public's perception of the fairness of the system. This unintended lack of
transparency constitutes a serious impediment to the development and presentation of fair
cross-section claims and thwarts the development of expertise among academicians and
researchers.
Under Plain I, defense counsel is entitled to the court system data. Plain recognized
that the Court System has all the necessary data and must make it available to the defendant
without any prior showing. In litigation and through public comments submitted to the Court,
the NAACP has recommended that this data be made available to the public on line, with
quarterly or semi-annual updates. Without a formal discovery motion, this would enable
defense counsel, the prosecution, and jury managers to access and examine the jury data in the
counties in which they practice to determine whether there is any distinctive group that is
underrepresented, and, if so, whether the underrepresentation is significant at the 1 standard
deviation level. That would facilitate monitoring by all interested parties and the public, which
would enable the court system to take steps to head off problems before they arise in litigation,
and, if litigation should ensue, save the trial courts time and avoid inevitable delay in resolving
the motion. 8
It will also mean counsel will be much better prepared to counsel his or her client. If the historical jury data for
the county is available on line, she can monitor it regularly and compare it to the jury-eligible Census data. If the
historical data shows statistically significant underrepresentation, counsel will be prepared to litigate the issue for
a future client if the pattern continues. If the historical data confirms that the community's juries have been
representative, counsel can confidently assure her client that it is likely defendant's jury panel, too, will reflect that

8
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Professor Chernoff supports publicly accessible jury data as a "practical solution" to the
obligation of court systems to provide jury selection records to defense counsel. 9 She suggests
that "[p]osting this simple data set on the court's website would preclude the need to make or
grant any discovery requests unless the data revealed the underrepresentation of a distinctive
group." 1 Chernoff points to the federal court system as "a potential model: the AO-12 form
lists the percentages of racial and ethnic groups in the jury pool, alongside census data
reporting on the percentages of those groups in the community." 11 Chernoff identified the New
York court system as one making similar jury data publicly available and posting it online. 12

°

Although the OSCA "preliminary" jury monitoring plan described in OSCA Director
Nuccio's April 2021 Memorandum does not expressly state that the Court System's jury data
and the proposed "Annual Review by State Court Administration" would be made publicly
available, that certainly is consistent with the spirit of transparency that runs through the
Memorandum; and that has been the NAACP's reading. The NAACP believes this commitment
should be reflected in Criminal Rule of Procedure 2.18(4) and, as stated above, proposes that a
new subsection (c) be added to that effect. The NAACP cannot underscore and emphasize
enough the importance it attaches to OSCA's jury data collection and to its being posted on line
on the Judicial Branch webpage, quarterly or semi-annually.
The NAACP requests the opportunity for its counsel to speak at the August 5 Public
Session of the Criminal Rules Revision Task Force.
Respectfully Submitted,
/s/ Russell E. Lovell II
Russell E. Lovell, II, Co-Chair
Legal Redress Committee
Iowa-Nebraska NAACP
4055 42 nd Street
Des Moines, IA 50310
Phone: (515) 720-3327

/s/David S. Walker
David S. Walker, Co-Chair
Legal Redress Committee
Iowa Nebraska NAACP
1922 80th Street
Windsor Heights, IA 50324
Phone: (515) 556-7944

diversity. The NAACP knows that evidence-based assurance can make all the difference in whether an African
American defendant will opt for a jury. Just this past week the NAACP had a request for assistance in which the
African American defendant asserted that he had pied guilty out of his fear of facing an all-white jury in Ottumwa.
Nina Chernoff, No Records, No Right: Discovery & the Fair Cross-Section Guarantee, Iowa L. Rev. 1719, 1775
(2016) (footnote omitted). The internet has been a profound breakthrough in terms of public entities making data
available online to the public at very low cost. See, e.g, IX. A. Making the Data Open and Available for Download,
Center on Policing Equity, Collecting, Analyzing, and Responding to Stop Data: A Guidebook for Law Enforcement
Agencies, Government, and Communities 37-38 (2020). https://policingequity.org/images/pdfs-doc/COPSGuidebook22.pdf. The CPE Guidebook has Appendices which provide detailed checklists that guide law
enforcement entities as to the relevant traffic stop data to collect and analyze.
10 Id. (footnote omitted).
11 Id. (footnote omitted).
9
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Fax: (515) 271-4100
AT0004851
russell.lovell@drake.edu

Fax: (515) 271-4100
AT0008229
david.walker@drake.edu

COUNSEL FOR THE NAACP

COUNSEL FOR THE NAACP
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[EXTERNAL] Chapter 2 Follow up amendments.
Kristofer Lyons, Jones County Attorney

JUL 22 2022
CLERK SUPREME COURT
07/22/2022 03:12 PM

To: rules.comments@iowacourts.gov

Dear Chief Justice Christensen and Members of the Court:
While I have issues with many of the proposed changes, I will let others more well versed in
those rules address them. I write specifically to lodge my objections to
Proposed Rule 2.15(3)(a) Special Circumstances - Subpoenas and Proposed Rule 2.13(7)
Perpetuating testimony before a case is filed.

As it relates to proposed Rule 2.15{3}(a), this would be an abhorrent rule change that
undermines the right to privacy all victims and witnesses have in this State, potentially giving
criminal defendants access to private information, that, if the State sought out, would require a
warrant to obtain.
I also worry that this would dissuade witnesses from coming forward, even more so then they
already do. We are a small, rural county, and we have people talk to the police that do not
"want to be involved" and ask if they can "keep their name out of it" more times than I can
count. Getting those people to come forward in the current climate is extremely difficult, but
why on earth would someone come forward if not only it exposed their private information
becoming public to a criminal defendant, but also it exposed them to legal fees, as the County
Attorney would not represent them, they would have to hire their own.
We are also not just talking about who these people are friends with, or when their birthday is.
The scope of this subpoena could expose groups they are a part of, beliefs they have, private
correspondence they wish to keep private, and any number of things that, in no way, have an
impact on whether they were victimized or whether they observed a crime.
A final note, in the event that the information sought by the defendant shows the victim or
witness committing a crime, wouldn't that information have to be turned over to the State,
thus potentially resulting in a victim incriminating themselves?
As it relates to Rule 2.13(7), I honestly cannot comprehend a more problematic rule for small,
rural County Attorneys or small law enforcement offices. This rule would create a scenario
where if a person believes they will be charged with a crime, they could engage in
pre-discovery, calling a local investigator and attempting to obtain witnesses and evidence
against them BEFORE charges are filed. Rural offices simply do not have the financial resources
to manage cases before they are file from the collateral attacks of wealthy potential
defendants, and still prepare that case for charge and trial.
Some cases, specifically cases involving minor victims of sexual assault, take time to develop,
and gather facts and evidence. Imagine an individual seeking to do depositions of the minor
child multiple times, prior to charges even being filed. Given that we would be at a state of the
proceedings that there is no criminal case, and thus certain victim protections would not apply,
we would increase the likelihood of young victims not wanting to come forward, and their
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parents or custodians seeking to withdraw from case participation at rates higher than we
currently see.
These proposed rule changes are substantial, and problematic, and not in line with serving the
interests of truth and finding justice that prosecutors must seek.

Sincerely,
Kristofer J Lyons
Jones County Attorney
Sent from my iPhone
This e-mail and any files transmitted with it, are confidential and intended solely for the use of
the individual or entity to whom this is addressing. If you received this e-mail in error, please
notify the sender immediately. If you are not the intended recipient, you are notified that
disclosing, copying, distributing or taking any action in reliance on the contents of this
information is strictly prohibited. Please note that any views or opinions presented in this e-mail
are solely those of the author and do not necessarily represent those of the county. The recipient
should check his e-mail and attachments for the presence of viruses. The county accepts no
liability for any damage caused by any virus transmitted by this e-mail.
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[EXTERNAL] Chapter 2 Follow-up Amendments
Dennis McDaniel to: Rules.comments@iowacourts.gov

JUL 22 2022
CLERK SUPREME COURT
07/22/2022 12:26 PM

Cc: "Meghan Malloy", "Larry Murphy (larry@llmurphy.com)"

1 attachment

IPCA Comments to Proposed Rule 2.15.docx

To whom it may concern:
Please receive the attached comments from the Iowa Police Chiefs Association during the open
comment period regarding changes to Rule 2.15(3)(a).
Acknowledgement of receipt of this submission is appreciated.
Respectfully,
Dennis W. McDaniel
Chief of Police

•

Iowa Police Chiefs Association
President, 2022 - 2024
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President, 2022-2024
Chief Dennis McDaniel
Johnston Police Department

Vice-President, 2022-2024
Chief Jeff Brinkley
Mason City Police Department

Secretary, 2021-2023
Chief Pete Roth
Clear Lake Police Department

Treasurer, 2021-2023
Chief John Wiebold
Boone Police Department

Past President
Chief Rob Burdess
Newton Police Department

Executive Director
Chief Sam Hargadine (Retired)

The Voice of Iowa Police Chiefs
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The Iowa Police Chiefs Association (IPCA) appreciates the opportunity to submit comments on
concerns about proposed Rule 2.15(3)(a), which is supposed to pertain to special circumstances
subpoenas. This proposed rule change appears to apply to any defensive investigatory subpoenas
and, in turn, infringes on the authority of the Iowa Legislature to determine privacy issues.
Rule 2.15(3)(a) assumes victims and witnesses must be represented by the state of Iowa, which is
not always accurate. Since the state is not allowed to advocate for victims' and witness's rights,
and with a 10-day filing requirement for objections, this rule does not take into account that not
all witnesses and victims can be noticed/respond properly within that amount of time to advise
their information is being sought through defense subpoena.
Additionally, potential information that could be sought appears to include private information of
law enforcement officers who are witnesses in a case. For the last several legislative sessions, the
Iowa Legislature has already spoken on privacy rights of law enforcement via several bills,
including Senate File 342 in 2021. This proposed rule directly conflicts with the foundation the
Legislature has created for privacy rights of public safety officials.
Furthermore, this rule change strips private information protections from victims and witnesses
with very little threshold for a defense attorney to overcome; comparatively, if the state/law
enforcement seeks the same information, it can only be acquired with a search warrant. This is
not parity, and is in fact so unbalanced, the result will be a decline in citizen participation in
reporting crimes, because citizens will learn they have no recourse to keep their private
information private. For law enforcement personnel, a rule such as this is also likely to
negatively impact recruitment and retention of sworn personnel. If the courts believe they must
move in this direction, we ask for a subpoena process for the defense where the statutory
threshold for the public safety sector is married to defense requests.

IPCA strongly encourages the Iowa Supreme Court to consider the ramifications ofproposed
Rule 2.15 (3) (a) and decline its approval. The Iowa Police Chiefs Association has worked
extensively with the General Assembly to thoughtfully balance a universal need for procedural
justice with the desires of activism for greater transparency. With this proposed major expansion
of subpoena power for defendants, significant consequences are likely to occur that will
negatively impact victims, witnesses, as well as law enforcement's professional responsibility to
effectively provide impactful policing and crime prevention services in our communities.

Chief Dennis W. McDaniel
President, Iowa Police Chiefs Association
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[EXTERNAL] Chapter 2 Follow-up Amendments
Andrew Mertens to: rules.comments

JUL 22 2022
CLERK SUPREME COURT
07/22/2022 07:39 AM

1 attachment

IAJ Comments - Chapter 2 Follow-up Amendments.docx

Please see public comments on the proposed amendments to the Iowa Rules of Criminal Procedure
from the Iowa Association for Justice attached to this email as a word document, and pasted below my
signature.
The Iowa Association for Justice requests permission to speak at the August 5, 2022 public session. IAJ's
representative, attorney Nick Sarcone, respectfully requests permission and allowance to speak at the
earliest available time slot, as he has a Federal sentencing at the Federal Courthouse in Des Moines at
10:00 a.m. the same morning.
Thank you,

Andrew Mertens
IAJ Deputy Executive Director
515-280-7366 (IAJ Main)
515-809-9684 (Direct)
IAJ I Twitter I Facebook

Comments on the Proposed Amendments to the
Iowa Rules of Criminal Procedure Previously
Submitted to the Legislative Council for Review on January 31, 2022
The following comments are submitted on behalf of the Iowa Association for Justice (IAJ), and
were prepared by the IAJ Criminal Defense Trial Lawyers Core Group members Molly
Spellman, Grant Gangestad, Nina Forcier, and Tom Farnsworth. After a careful review and
consideration of the Proposed Rules which were adopted by the Iowa Supreme Court and a
court-appointed task force and submitted to the Legislative Council for review on January 31,
2022, IAJ supports the majority of the changes submitted to the Legislative Council and in these
comments note areas where the IAJ recommends the Proposed Rules be amended.
IAJ previously submitted to the Iowa Supreme Court its formal comments on the Proposed
Amendments to the Rules which were filed July 13, 2020. IAJ stands by those comments which
were seventeen (17) pages in length (pages 102 - 118 of the "Public Comments Regarding
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Chapter 2 Amendments" which were posted on the Supreme Court's website) and which touched
on multiple areas of concern identified by the IAJ. The purpose of this letter is not to restate
those previously submitted comments, but to indicate IAJ' s position on the proposed rules which
were submitted to the Legislative Council on January 31, 2022.
As a whole, IAJ supports the proposed rules submitted to the legislative council as they are
imperative and touch on the issues identified in IAJ's comments from July 13, 2020.
Specifically, the addition of a conditional guilty plea and the ability for the defense to apply to
the court - with notice to the prosecution - for issuance of pretrial subpoenas and preservation
orders, are both significant, needed, and critical in maintaining and increasing judicial efficiency
and to allow the accused to effectively investigate one's own case. Other proposed rules, such as
allowing written guilty pleas and written sentencing agreements in place of in-person sentencings
for non-forcible class "D" felonies" improve judicial efficiency and have worked well during the
COVID pandemic.
There are areas of the proposed rules which were submitted to the Legislative Council with
which IAJ does not support relating to prosecutor approval for waiving defendant's presence at a
deposition and requiring exhibits and evidence in simple misdemeanor trials to be filed at least
seven (7) days in advance of trial. Those items will be discussed below.
IAJ asserts that the proposed rules which were submitted by the Supreme Court and Task Force
to the Legislative Counsel on January 31, 2022 do, for the most part, address the most pressing
concerns which IAJ identified in its July 13, 2020 Comments in response to the review of the
previously proposed amendments. IAJ was concerned that the earlier version had (1) removed
crucial protections to the accused; (2) interfered with the truth finding process by removing and
precluding the accused's access to investigate tools necessary to present a defense; and (3)
decreased judicial efficiency. The new proposed amendments which were submitted to the
Legislative Council address each of these concerns.

Specific areas which the IAJ would like to address which relate to the Summary of Significant
Changes in Response to 2020 Public Comments are as follows:

Rule 2.2(2) and 2.2(4) - IAJ agrees with the proposed rule permitting waiver of both initial
appearance and preliminary hearing in writing and that counsel may waive these proceedings on
the defendant's behalf.
Rule 2.4(7) - IAJ no longer takes a hard stance on the proposed rule permitting Minutes of
Testimony to be amended without court approval, since amendment without court approval is
what has been happening in practice for years.
Rule 2.8(2) - IAJ takes no longer takes a hard stance on placing the defendant under oath during
a guilty plea colloquy.
Rule 2.8(2) -- IAJ supports the proposed rule requiring that the defendant shall be advised of

PC 119

other adverse consequences when pleading guilty.

Rule 2.8(2) -- IAJ fully supports the addition of a conditional plea. The concerns surrounding
this issue were addressed at length in IAJ's comments from July 13, 2020 on page fourteen (14)
which IAJ incorporates herein as if set forth at length. The addition of permitting a conditional
plea, as is allowed in Federal Court, serves the interests of judicial efficiency.

Rule 2.8(2) -- IAJ takes no hard stance on the proposed rule allowing the Court to question the
defendant during plea colloquy, allowing the defendant's counsel to do so, and allowing the
prosecutor to suggest additional questions be asked of the defendant, as this method is what often
happens in practice.

Rule 2.8(4) - IAJ supports the proposed rule allowing guilty pleas to be in writing for
non-forcible class "D" felonies as well as misdemeanors.
Rule 2.11(7) -- IAJ fully supports restoring the Motion for Bill of Particulars. The concerns
surrounding this issue were addressed at length in IAJ's comments from July 13, 2020, pages
seven (7) through eight (8) which IAJ incorporates herein as if set forth at length.

Rule 2.11(12)-IAJ takes no stance on this proposed rule relating to affirmative defenses and
examination of the defendant for purposes of other defenses.

Rule 2.15(3)-IAJ fully supports the addition of the proposed rule allowing the defendant to
apply to the court - with notice to the prosecution - for issuance of a pretrial subpoena. IAJ
believes this is paramount to the ability to effectively represent our clients. Should this addition
be removed, there is no actual access for the defense to pursue the truth in the fact-finding
process. If the accused's access to necessary investigative tools, such as the pretrial subpoena, is
removed, the defense is precluded from presenting a full and fair defense and is precluded from
being effective in advocating for the accused. IAJ maintains that a criminal defendant has a
constitutional right to conduct a full and fair investigation, to preserve evidence in their own
defense, and to otherwise present a defense that is independent of the investigation (or lack
thereof) performed by law enforcement. The proposed rule allowing the defense - with notice to
the state - to issue pretrial subpoenas is paramount to conducting a full and fair investigation.
The concerns surrounding this issue were addressed at length in IAJ's comments from July 13,
2020, pages one (1) through seven (7) which IAJ incorporates as if set forth herein at length.

Rule 2.15(3) - IAJ fully supports the proposed rule allowing a defendant to seek a preservation
order for evidence with notice to the prosecution. The ability to seek a court order to preserve
evidence is crucial in an age when digital evidence may disappear unless a court order is secured.
It is critical for a defendant to be able to preserve this evidence in order to conduct a full and fair
investigation.

Rule 2.23(2) - IAJ supports allowing parties to submit a written sentencing agreement in place
of in-person sentencing for misdemeanors and class "D" felonies.
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Rule 2.27(1) -- IAJ supports allowing defendants to appear at pretrial proceedings by video,
including sentencing by video with consent of the parties.
Rule 2.27(1)-IAJ does not support the proposed amendment which allows a defendant to waive
their presence at depositions only with the consent of the prosecution. Specifically, IAJ requests
that the approval of the prosecutor be removed from the amendment, and instead, that "with a
written waiver signed by the Defendant" be added. Currently, a defendant may waive his
presence at a deposition. This might be for reasons due to living out of state, or could be strategic
trial-decision reasons such as eye-witness identification issues. In any event, the purpose of the
proposed rule (i.e. preventing post-conviction relief issues relating to a defendant later claiming
he or she was not present for an important court proceeding) would be served by having the
defendant waive his or her right to be present at the deposition, in writing. IAJ does not believe
approval of the prosecutor should be required.
Rule 2.33(1) - IAJ supports restoring the rule allowing dismissal of a criminal prosecution by the
court.
Rule 2.64(3) - IAJ does not support the requirement for evidence to be offered as an exhibit at
trial, by any party, to be provided at least seven (7) days prior to trial in simple misdemeanor
cases. In practice, this likely will not be possible for may pro se defendants. Additionally, in
practice, often neither the defense - nor the prosecution - has evidence or exhibits in simple
misdemeanor trials seven (7) or more days in advance of Trial. IAJ takes the position that this
would be unduly burdensome and not workable in practice.
Furthermore, IAJ wishes to note that the make-up of the task force who were asked to review the
rules and make recommendations to the court for amending and updating the rules was
comprised of a number of prosecutors throughout the state, as well as a number of criminal
defense practitioners, District Court Judges, and law professors. The IAJ recognizes and
appreciates the magnanimous time that the review of the various versions of the rules took, and
understands that the rule amendment process was a laborious process which has spanned several
years. Judges, criminal defense attorneys, and prosecutors had a voice at the table. IAJ believes
the proposed amendments which were submitted to the Legislative Council on January 31, 2022
are, on the whole, improvements for the truth-finding process and judicial efficiency.
IAJ requests permission to speak at the August 5, 2022 public session. IAJ's representative,
attorney Nick Sarcone, respectfully requests permission and allowance to speak at the
earliest available time slot, as he has a Federal sentencing at the Federal Courthouse in Des
Moines at 10:00 a.m. the same morning.
Comments respectfully submitted by the Iowa Association for Justice on July 22, 2022.
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Comments on the Proposed Amendments to the
Iowa Rules of Criminal Procedure Previously
Submitted to the Legislative Council for Review on January 31, 2022

The following comments are submitted on behalf of the Iowa Association for Justice (IAJ), and
were prepared by the IAJ Criminal Defense Trial Lawyers Core Group members Molly Spellman,
Grant Gangestad, Nina Forcier, and Tom Farnsworth. After a careful review and consideration of
the Proposed Rules which were adopted by the Iowa Supreme Court and a court-appointed task
force and submitted to the Legislative Council for review on January 31, 2022, IAJ supports the
majority of the changes submitted to the Legislative Council and in these comments note areas
where the IAJ recommends the Proposed Rules be amended.
IAJ previously submitted to the Iowa Supreme Court its formal comments on the Proposed
Amendments to the Rules which were filed July 13, 2020. IAJ stands by those comments which
were seventeen (17) pages in length (pages 102-118 of the "Public Comments Regarding Chapter
2 Amendments" which were posted on the Supreme Court's website) and which touched on
multiple areas of concern identified by the IAJ. The purpose of this letter is not to restate those
previously submitted comments, but to indicate IAJ' s position on the proposed rules which were
submitted to the Legislative Council on January 31, 2022.
As a whole, IAJ supports the proposed rules submitted to the legislative council as they are
imperative and touch on the issues identified in IAJ's comments from July 13, 2020. Specifically,.
the addition of a conditional guilty plea and the ability for the defense to apply to the court - with
notice to the prosecution - for issuance of pretrial subpoenas and preservation orders, are both
significant, needed, and critical in maintaining and increasing judicial efficiency and to allow the
accused to effectively investigate one's own case. Other proposed rules, such as allowing written
guilty pleas and written sentencing agreements in place of in-person sentencings for non-forcible
class "D" felonies" improve judicial efficiency and have worked well during the COVID
pandemic.
There are areas of the proposed rules which were submitted to the Legislative Council with which
IAJ does not support relating to prosecutor approval for waiving defendant's presence at a
deposition and requiring exhibits and evidence in simple misdemeanor trials to be filed at least
seven (7) days in advance of trial. Those items will be discussed below.
IAJ asserts that the proposed rules which were submitted by the Supreme Court and Task Force to
the Legislative Counsel on January 31, 2022 do, for the most part, address the most pressing
concerns which IAJ identified in its July 13, 2020 Comments in response to the review of the
previously proposed amendments. IAJ was concerned that the earlier version had (1) removed
crucial protections to the accused; (2) interfered with the truth finding process by removing and
precluding the accused's access to investigate tools necessary to present a defense; and (3)
. decreased judicial efficiency. The new proposed amendments which were submitted to the
Legislative Council address each of these concerns.
1

PC 122

Specific areas which the IAJ would like to address which relate to the Summary of Significant
Changes in Response to 2020 Public Comments are as follows:

Rule 2.2(2) and 2.2(4) - IAJ agrees with the proposed rule permitting waiver of both initial
appearance and preliminary hearing in writing and that counsel may waive these proceedings on
the defendant's behalf.
Rule 2.4(7) - IAJ no longer takes a hard stance on the proposed rule permitting Minutes of
Testimony to be amended without court approval, since amendment without court approval is what
has been happening in practice for years.
Rule 2.8(2) - IAJ takes no longer takes a hard stance on placing the defendant under oath during
a guilty plea colloquy.
Rule 2.8(2) -- IAJ supports the proposed rule requiring that the defendant shall be advised of other
adverse consequences when pleading guilty.
Rule 2.8(2) -- IAJ fully supports the addition of a conditional plea. The concerns surrounding this
issue were addressed at length in IAJ's comments from July 13, 2020 on page fourteen (14) which
IAJ incorporates herein as if set forth at length. The addition of permitting a conditional plea, as is
allowed in Federal Court, serves the interests of judicial efficiency.
Rule 2.8(2) -- IAJ takes no hard stance on the proposed rule allowing the Court to question the
defendant during plea colloquy, allowing the defendant's counsel to do so, and allowing the
prosecutor to suggest additional questions be asked of the defendant, as this method is what often
happens in practice.
Rule 2.8(4) - IAJ supports the proposed rule allowing guilty pleas to be in writing for non-forcible
class "D" felonies as well as misdemeanors.
Rule 2.11(7) -- IAJ fully supports restoring the Motion for Bill of Particulars. The concerns

surrounding this issue were addressed at length in IAJ's comments from July 13, 2020, pages seven
(7) through eight (8) which IAJ incorporates herein as if set forth at length.

Rule 2.11(12) - IAJ takes no stance on this proposed rule relating to affirmative defenses and
examination of the defendant for purposes of other defenses.
Rule 2.15(3)- IAJ fully supports the addition of the proposed rule allowing the defendant to apply
to the court - with notice to the prosecution - for issuance of a pretrial subpoena. IAJ believes this
is paramount to the ability to effectively represent our clients. Should this addition be removed,
there is no actual access for the defense to pursue the truth in the fact-finding process. If the
accused's access to necessary investigative tools, such as the pretrial subpoena, is removed, the
defense is precluded from presenting a full and fair defense and is precluded from being effective
in advocating for the accused. IAJ maintains that a criminal defendant has a constitutional right to
conduct a full and fair investigation, to preserve evidence in their own defense, and to otherwise
2
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present a defense that is independent of the investigation (or lack thereof) performed by law
enforcement. The proposed rule allowing the defense - with notice to the state - to issue pretrial
subpoenas is paramount to conducting a full and fair investigation. The concerns surrounding this
issue were addressed at length in IAJ's comments from July 13, 2020, pages one (1) through seven
(7) which IAJ incorporates as if set forth herein at length.

Rule 2.15(3) - IAJ fully supports the proposed rule allowing a defendant to seek a preservation
order for evidence with notice to the prosecution. The ability to seek a court order to preserve
evidence is crucial in an age when digital evidence may disappear unless a court order is secured.
It is critical for a defendant to be able to preserve this evidence in order to conduct a full and fair
investigation.
Rule 2.23(2) - IAJ supports allowing parties to submit a written sentencing agreement in place of
in-person sentencing for misdemeanors and class "D" felonies.
Rule 2.27(1) -- IAJ supports allowing defendants to appear at pretrial proceedings by video,
including sentencing by video with consent of the parties.
Rule 2.27(1) - IAJ does not support the proposed amendment which allows a defendant to waive
their presence at depositions only with the consent of the prosecution. Specifically, IAJ requests
that the approval of the prosecutor be removed from the amendment, and instead, that "with a
written waiver signed by the Defendant" be added. Currently, a defendant may waive his presence
at a deposition. This might be for reasons due to living out of state, or could be strategic trialdecision reasons such as eye-witness identification issues. In any event, the purpose of the
proposed rule (i.e. preventing post-conviction relief issues relating to a defendant later claiming
he or she was not present for an important court proceeding) would be served by having the
defendant waive his or her right to be present at the deposition, in writing. IAJ does not believe
approval of the prosecutor should be required.
Rule 2.33(1) - IAJ supports restoring the rule allowing dismissal of a criminal prosecution by the
court.
Rule 2.64(3) - IAJ does not support the requirement for evidence to be offered as an exhibit at
trial, by any party, to be provided at least seven (7) days prior to trial in simple misdemeanor cases.
In practice, this likely will not be possible for may prose defendants. Additionally, in practice,
often neither the defense - nor the prosecution - has evidence or exhibits in simple misdemeanor
trials seven (7) or more days in advance of Trial. IAJ takes the position that this would be unduly
burdensome and not workable in practice.
Furthermore, IAJ wishes to note that the make-up of the task force who were asked to review the
rules and make recommendations to the court for amending and updating the rules was comprised
of a number of prosecutors throughout the state, as well as a number of criminal defense
practitioners, District Court Judges, and law professors. The IAJ recognizes and appreciates the
magnanimous time that the review of the various versions of the rules took, and understands that
the rule amendment process was a laborious process which has spanned several years. Judges,
criminal defense attorneys, and prosecutors had a voice at the table. IAJ believes the proposed
3
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amendments which were submitted to the Legislative Council on January 31, 2022 are, on the
whole, improvements for the truth-finding process and judicial efficiency.
IAJ requests permission to speak at the August 5, 2022 public session. IAJ's representative,
attorney Nick Sarcone, respectfully requests permission and allowance to speak at the earliest
available time slot, as he has a Federal sentencing at the Federal Courthouse in Des Moines at
10:00 a.m. the same morning.
Comments respectfully submitted by the Iowa Association for Justice on July 22, 2022.

4
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See attached.

arin J. Raymond
tymouth County Attorney

154 AveSE
eMan, Iowa 51031
h: (712)546-5019
ax: (712)546-5031
mail:
draymond@co.plymouth.ia.us
"All the great things are simple, and many can be expressed in a single word:
freedom, justice, honor, duty, mercy, hope. "
- Winston Churchill
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Phone: (712)546-5019
Fax: (712)546-5031

Email: draymond@co.plymouth.ia.us
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July 20, 2022
Iowa Supreme Court
1111 E Court Ave
Des Moines, Iowa 50319
RE: PROPOSED REVISIONS TO IOWA RULES OF CRIMINAL PROCEDURE
Dear Chief Justice Christiansen and Members of the Court:
I am writing to comment on one of the proposed revisions to the rules of criminal procedure,
Rule 2.15(3)(a) Special Circumstance Subpoenas.
By way of background, I have been a prosecutor since 1994 and a county attorney since 1997. I
am a past-president of the Iowa County Attorney's Association and an active board member for
more than 20 years. I have been an appointee to this Court's criminal rules committee for years
prior to the review committee being formed. I served on the Court's EDMS advisory committee
for approximately six years as it dealt carefully with integrating the process with existing rules
and practice. I also served two terms on the Criminal Justice Information System advisory
committee. Much of that work has, at times, caused a close examination of the court's rules.
Also, those experiences have kept me closely connected with many county attorneys, judges,
clerks of court, and other justice partners.
I am opposed to the adoption of the proposed Rule 2.15(3)(a).
It is important to note the committee's work and history behind the current draft of Rule
2.15(3)(a). The rules committee met routinely over several years. The possibility of a request
for a rule providing for defense subpoenas was mentioned early in the process. Eventually, it
was discussed, debated, and considered by the committee and ultimately not included by
consensus of the committee. A final draft of the proposed revisions to all of the rules was then
submitted to this Court without any provision for defense subpoenas. A public comment period
ensued. A few written comments were submitted with some criticizing the process and insisting
on defense subpoenas. Fallowing the Court's receipt of those public comments, the rules
committee was reconvened and the committee was advised that the Court intended to include
provisions for defense discovery subpoenas. It was also noted that the committee, with their
working experience in criminal law, would be in a better position to draft a proposed rule. With
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that directive, a smaller sub-committee undertook drafting a proposed rule with careful
consideration of the dangers and pitfalls the committee had previously discussed. At this point
the committee's work had substantially been completed and the 2021 legislative session was
soon to gavel in. The requested draft for the proposed Rule 2.15(3)(a) was submitted to the
Court and then revised by the Court to its current form which is considerably different than the
committee's draft.
The second thing to note when considering this proposed rule is the difference in the duties or
roles of prosecutors versus pro se defendants or defense attorneys. Prosecutors have the duty and
privilege to seek the truth and do justice. Prosecutors have additional ethical rules than defense
attorneys. A defense attorney is required to zealously advocate for their client. Pro se
defendants are bound by no ethical duties. Prosecutors do not represent victims or law
enforcement and are not charged with zealously advocating for anything other than the truth and
doing justice.
The current court rules for discovery work and have historically worked. Defendants are able to
obtain discovery material from the State. Law enforcement reports, witness statements, video
and audio recordings, expert opinions, can inspect physical evidence that is seized, and other
items associated with the State's investigation and prosecution. Defendants and their attorneys
have and can continue to investigate through their own efforts. -Also, defense attorneys can, and
routinely do, make requests to prosecutors for additional information and prosecutors routinely
seek out that information.
The Iowa Court Rules go further than almost all other states and the federal court system and
allow defense discovery depositions of witnesses. Only two other states have a similar process.
This grants the defendant the right to investigate and take the statement of witnesses under oath.
The current rules providing for depositions make the proposed rule unnecessary. Current Rule
2.13(2)(a) already provides a defendant the opportunity to invoke the court's authority and
request depositions beyond the witnesses listed by the State:
Whenever the interests ofjustice and the special circumstances of a case make
necessary the taking of the testimony of a prospective witness not included in rule
2.13(1) or 2.13(3), for use at trial, -the court may upon motion of a party and
notice to the other parties order that the testimony of the witness be taken by
deposition and that any designated book, paper, document, record, recording, or
other material, not privileged, be produced at the same time and place. For
purposes of this subsection, special circumstances shall be deemed to exist and
the court shall order that depositions be taken only upon a showing of necessity
arising.from either of the following: (1) The information sought by way of
deposition cannot adequately be obtained by a bill ofparticulars or voluntary
statements. (2) Other just cause necessitating the taking of the deposition.

Victims, law enforcement, and other citizens would be subject defense subpoenas for their most
personal and private information. There is no gatekeeper for that information and no regulation
of who that information would be shared with. Pro se defendants are not subject to any ethical
rules. Defense attorneys in preparing their case, reviewing potential evidence, and developing
trial strategies will share the information received with the defendant and the defendant would
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not be subject to any restriction. Under current discovery rules the State prior to responding to
any defense discovery request, has the opportunity to redact social security numbers, bank
account numbers, other personal information that should not be disclosed to third parties. Further
the State has the opportunity to seek protective orders for other private information and to
prevent copying or dissemination by the attorney or defendant or otherwise regulate the
discovery to protect victims and businesses.
There are unintended consequences of the proposed rule. It is not difficult to imagine in the
zealous advocacy for a defendant that either intentionally or coincidentally the subpoena power
is weaponized against victims, law enforcement, known witness, and citizens of Iowa. What will
be the limit of investigating a victim, law enforcement, listed witness, or other citizen in the
name of investigating a defense? Will the medical, mental health, social media, cell phone, and
bank records of every victim, law enforcement official, and witness be protected? Will those
witnesses have notice and right to counsel to object? The justice system during investigation
and discovery frequently tips toward allowing the defendant the benefit of the doubt granting
wide latitude.
There are other unintended consequences. What will be the outcome of a defense investigatory
subpoena where inculpatory evidence is revealed by the defendant or defense attorney's
subpoena? Defendants will make further claims of ineffective assistance of counsel on appeal
and in post-conviction. What will be the outcome of convicted individuals who claim their
attorneys should have issued more subpoenas for the records of the victims, law enforcement,
and witnesses? Defendants will make further claims of ineffective assistance of counsel on
appeal and in post-conviction relief claiming their attorneys were not zealous enough.
Having heard from the Iowa County Attorney's Association, several staff in the Iowa Attorney
General's Office who are involved in prosecution and criminal appeals, as well as many career
prosecutors in Iowa, I will submit to you that prosecutors in Iowa do not support this rule,
victims should not support this rule, and law enforcement should not support this rule.
I respectfully request the Court retract the proposed rule 2.15(3)(a).

Very sincerely,

~Darin J. Raymond
Plymouth County Attorney
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Dear Chief Justice Christensen and other Honorable members of the Court,
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The Iowa State Sheriffs & Deputies Association has recently been made aware of Proposed Rule
changes and I would like to take this opportunity to address some of our concerns as it relates to law
enforcement. We echo the concerns being voiced by the Iowa State County Attorney's Association and
the Iowa Department of Public Safety.

If changes are needed they should go through the established legislative process so all people would
have an opportunity to voice their opinions, both pro and con, for these proposed changes.

As I am sure that you are fully aware, law enforcement and the safety of victims and any potential
witnesses are of prime concern for us.
Proposed Rule 2.15{3){a). Would open the door for harassment of victims and/or witnesses. Fear of
subpoenas for cell phone, social media, bank records & etc will sharply curtail law enforcements ability
to find cooperating victims and witnesses, as well expose them to unwarranted harassment. Justice
cannot be served if victims and witnesses are not willing to step up if they fear this exposure or
harassment.
Although it would apply to all crime victims, it would really hinder a domestic violence victim from being
able to escape from their abuser if that same abuser has the ability to continue to harass and know
about any safety plans the victim may have explored or put in place.
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Financial Administrator - BiU Sage, Retired Sheriff, (ass Co.
P.O. Box 526, Atlantic, Iowa 50022-0526
Email: thegoldstaremail@lgmail.com or emall@issda.org
&lard of Directors
Shawn Ireland, Sergeant, Linn Co........................ First Vice Presklent
Keith Davis, Sheriff, Wayne Co..••..•.• ,., .. , ........ Second I/ice President
Tony Thompson, Sheriff, Blad< Hawk Co, .. , ..,,.,.,,., ....... PastPresklent
Eilzabeth Quinn, Sergeant, Story Co.••.• ,., .. , .... ,, ....... Board Member
Matt Hendricks, Lieutenant, Johnson Co.•.•. ;:,~ ••. , •.. , .... Board Member

J.W. LeMaster, Sergeant Pottawattamie .•• , •, ... Deputy Sheriff At-Large Board Member
Brad Shutts. lieutenant, Jasper Co....•.. , •• , , , .• Deputy Sheriff At-Large Board Member
Dave McDiln!el. Sheriff. Hardin Co , ...•.••... , , .•...• , •.. Sheriff At•Large Board Memb~r
Dean Kruger, Sheriff, Humboldt Co .................••... Sheriff At·Latge Board Member
Constance Toresdahl, Office Manager, Story Co•........ , ... ,., ...Civilian Board Member
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Proposed Rule 2.8(2)(b)(9). Just doesn't make sense that the courts would make a provision that allows
the defendant to plead but then redraw that same plea if they come with a different argument later.
This just seems to delay justice for victims and extends the time period for the victims to see some type
of closure. Not to mention the fact that defendant has the benefit of consulting with their attorney
prior to the plea, but we surely don't want innocent people pleading guilty. Law enforcement and the
courts should be concerned if defendants are pleading to a crime that they are not guilty of.

Captain Randy Rowland
2022 ISSDA President
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