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�
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6WDWHPHQW�RI�WKH�,VVXH�3UHVHQWHG�IRU�5HYLHZ����������������������
�
5RXWLQJ�6WDWHPHQW������������������������������������������������������������
�
6WDWHPHQW�RI�WKH�&DVH��������������������������������������������������
�
$UJXPHQW�
�
�����,RZD�&RGH������������������VHWV�IRUWK�ERWK�SHUPLVVLEOH��
DQG�LPSHUPLVVLEOH�XVHV�RI�D�FHOO�SKRQH�ZKLOH�GULYLQJ����
7KH�PHUH�REVHUYDWLRQ�WKDW�6WUXYH�ZDV�´PDQLSXODWLQJµ��
KLV�FHOO�SKRQH�ZKLOH�GULYLQJ�WKXV�GLG�QRW�JLYH�ULVH�WR�D�
UHDVRQDEOH�VXVSLFLRQ�RI�D�����������YLRODWLRQ���$V�VXFK���
WKH�VWRS�RI�6WUXYH·V�YHKLFOH�ZDV�LOOHJDO��DQG�WKH�GLVWULFW��
FRXUW�HUUHG�LQ�GHFOLQLQJ�WR�VXSSUHVV�WKH�HYLGHQFH�VHL]HG�
WKHUHIURP���������������������������������������������������������������������������
�
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�
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8�6��Y��3DQLDJXD�*DUFLD������)��G�����
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ZKLOH�GULYLQJ��GLG�WKH�RIILFHUV·�PHUH�REVHUYDWLRQ�RI�6WUXYH�
´PDQLSXODWLQJµ�D�FHOO�SKRQH�ZKLOH�GULYLQJ�IDLO�WR�JLYH�ULVH�
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�
� 6WUXYH�DUJXHV�WKDW��EHFDXVH�,RZD�&RGH������������������

VHWV�IRUWK�ERWK�SHUPLVVLEOH�DQG�LPSHUPLVVLEOH�XVHV�RI�FHOO�

SKRQHV�ZKLOH�GULYLQJ��WKH�PHUH�REVHUYDWLRQ�RI�D�GULYHU�

´PDQLSXODWLQJµ�D�FHOO�SKRQH�ZKLOH�GULYLQJ�GRHV�QRW�JLYH�ULVH�WR�

UHDVRQDEOH�VXVSLFLRQ�RI�D�����������YLRODWLRQ�DV�QHFHVVDU\�WR�

DXWKRUL]H�D�WUDIILF�VWRS���1R�,RZD�DSSHOODWH�GHFLVLRQ�DSSHDUV�WR�

KDYH�\HW�DGGUHVVHG�WKLV�TXHVWLRQ��WKRXJK�FDVHODZ�IURP�WKH�

1RUWK�'DNRWD�6XSUHPH�&RXUW�DV�ZHOO�DV�WKH�6HYHQWK�&LUFXLW�LV�

VXSSRUWLYH�RI�6WUXYH·V�SRVLWLRQ���6HH�1RUWK�'DNRWD�Y��0RUVHWWH��

����1�:��G���������������1�'���������8�6��Y��3DQLDJXD�

*DUFLD������)��G��������������WK�&LU����������%HFDXVH�WKH�

LVVXH�SUHVHQWHG�LQYROYHV�D�VXEVWDQWLDO�TXHVWLRQ�RI�ILUVW�

LPSUHVVLRQ�LQ�,RZD��UHWHQWLRQ�LV�DSSURSULDWH���,RZD�5��$SS��3��

���������G��DQG�����������F�����

67$7(0(17�2)�7+(�&$6(�

� 1DWXUH�RI�WKH�&DVH���7KLV�LV�DQ�DSSHDO�E\�'HIHQGDQW�

$SSHOODQW�6WHYH�6WUXYH�IURP�KLV�FRQYLFWLRQV�DQG�VHQWHQFHV�

IROORZLQJ�D�EHQFK�WULDO�RQ�WKH�PLQXWHV�IRU��3RVVHVVLRQ�RI�D�
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&RQWUROOHG�6XEVWDQFH��0HWKDPSKHWDPLQH��ZLWK�,QWHQW�WR�

'HOLYHU��D�&ODVV�&�)HORQ\�LQ�YLRODWLRQ�RI�,RZD�&RGH���

�����������F���������� �

� &RXUVH�RI�3URFHHGLQJV���2Q�2FWREHU�����������WKH�6WDWH�

FKDUJHG�6WUXYH�ZLWK��3RVVHVVLRQ�RI�D�&RQWUROOHG�6XEVWDQFH�

�0HWKDPSKHWDPLQH��ZLWK�,QWHQW�WR�'HOLYHU��D�&ODVV�%�)HORQ\�LQ�

YLRODWLRQ�RI�,RZD�&RGH��������������E������DV�VXEMHFW�WR�D�

PDQGDWRU\�PLQLPXP�VHW�IRUWK�LQ����������� &RXQW�����DQG�

)DLOXUH�WR�$IIL[�,RZD�'UXJ�7D[�6WDPS��D�&ODVV�'�IHORQ\�LQ�

YLRODWLRQ�RI�,RZD�&RGH�������%���DQG����%�����ZLWK�WKH�

KDELWXDO�RIIHQGHU�HQKDQFHPHQW�SURYLGHG�IRU�XQGHU����������

DQG��������&RXQW����������������7,���$SS��SS��������

� 2Q�0D\����������6WUXYH�ILOHG�D�0RWLRQ�WR�6XSSUHVV�DOO�

HYLGHQFH�VHL]HG�KHUHLQ��DUJXLQJ�WKDW�����WKHUH�ZDV�QR�SUREDEOH�

FDXVH�IRU�WKH�WUDIILF�VWRS�RI�6WUXYH·V�YHKLFOH��DQG�����WKDW�WKH�

VXEVHTXHQW�ZDUUDQWOHVV�VHDUFK�RI�WKH�YHKLFOH�ZDV�

XQDXWKRUL]HG�����������0RW�6XSSUHVV���$SS��S�������7KH�6WDWH�

UHVLVWHG��DUJXLQJ�����WKH�WUDIILF�VWRS�ZDV�VXSSRUWHG�E\�SUREDEOH�

FDXVH�DQG�UHDVRQDEOH�VXVSLFLRQ�WKDW�GHIHQGDQW�ZDV�XWLOL]LQJ�
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KLV�FHOO�SKRQH�ZKLOH�GULYLQJ�LQ�YLRODWLRQ�RI�,RZD�&RGH�VHFWLRQ�

���������DQG�����WKDW�WKH�RIILFHUV�WKHUHDIWHU�REVHUYHG�GUXJ�

SDUDSKHUQDOLD�LQ�SODLQ�YLHZ�LQ�WKH�EDFN�VHDW�RI�WKH�YHKLFOH��

WULJJHULQJ�D�SUREDEOH�FDXVH�VHDUFK�RI�WKH�YHKLFOH�XQGHU�WKH�

DXWRPRELOH�H[FHSWLRQ�WR�WKH�ZDUUDQW�UHTXLUHPHQW�����������

5HVLVW��:LWK�$WWDFKPHQW���$SS��SS�����������

� $�-XQH���������KHDULQJ�ZDV�KHOG�RQ�WKH�VXSSUHVVLRQ�

PDWWHU���$W�WKDW�WLPH��WKH�6WDWH�LQWURGXFHG�WHVWLPRQ\�IURP�WKH�

WZR�RIILFHUV�ZKR�LQLWLDWHG�WKH�WUDIILF�VWRS�RI�6WUXYH·V�YHKLFOH�

�2IILFHUV�5RJHU�6FKXPDFKHU�DQG�&XUWLV�%ODNH���DV�ZHOO�DV�HDFK�

RIILFHU·V�ERG\�FDPHUD�YLGHR�DQG�WKH�VTXDG�FDU�YLGHR�FDSWXULQJ�

WKH�VWRS�DQG�VXEVHTXHQW�LQWHUDFWLRQ�ZLWK�6WUXYH��([KLELWV���

������6XSSU�7U������������������������������������������$W�WKH�

FRQFOXVLRQ�RI�WKH�KHDULQJ��WKH�FRXUW�WRRN�WKH�PDWWHU�XQGHU�

DGYLVHPHQW����6XSSU�7U���������� 7KH�FRXUW�VXEVHTXHQWO\�

LVVXHG�D�ZULWWHQ�UXOLQJ�FRQFOXGLQJ�´WKH�VWRS�RI�'HIHQGDQW·V�FDU�

ZDV�ODZIXOµ�EHFDXVH�WKH�RIILFHUV��ZKR�´REVHUYHG�>'HIHQGDQW@�

PDQLSXODWLQJ�WKH�VFUHHQ�ZKLOH�GULYLQJµ��´KDG�D�UHDVRQDEOH�

VXVSLFLRQ�DQG�EHOLHI�WKDW�'HIHQGDQW�ZDV�WH[WLQJ�RU�LPSURSHUO\�
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RSHUDWLQJ�KLV�FHOO�SKRQHµ�ZKLOH�GULYLQJ��LQ�YLRODWLRQ�RI�,RZD�

&RGH�VHFWLRQ������������6XSSU�5XOLQJ�S�����$SS��S��������7KH�

FRXUW�UHFRJQL]HG�VXFK�VWDWXWH�VHWV�IRUWK�ERWK�SHUPLVVLEOH�DQG�

LPSHUPLVVLEOH�XVHV�RI�FHOO�SKRQHV�ZKLOH�GULYLQJ����6XSSU�5XOLQJ�

SS�������$SS��SS��������� RZHYHU��WKH�FRXUW�FRQFOXGHG�WKH�

RIILFHUV�KHUH�KDG�D�UHDVRQDEOH�VXVSLFLRQ�� 'HIHQGDQW·V�DFWLYLW\�

RI�´PRYLQJ�KLV�WKXPE�EDFN�DQG�IRUWK�DFURVV�WKH�OLJKWHG�FHOO�

SKRQH�VFUHHQ�ZDV�RSHUDWLQJ�WKH�FHOO�SKRQH�LQ�DQ�LOOHJDO�

PDQQHUµ��UDWKHU�WKDQ�IRU�D�SHUPLVVLEOH�SXUSRVH��XQGHU�VHFWLRQ�

�����������6XSSU�5XOLQJ�S�����$SS��S��������7KH�FRXUW�DOVR�

DJUHHG�ZLWK�WKH�6WDWH�WKDW�ZKHQ��DIWHU�WKH�VWRS��WKH�RIILFHUV�

VXEVHTXHQWO\�YLHZHG�LOOHJDO�GUXJ�SDUDSKHUQDOLD�LQ�SODLQ�YLHZ�LQ�

WKH�EDFN�VHDW�RI�WKH�DXWRPRELOH��WKH�RIILFHUV�ZHUH�DXWKRUL]HG�LQ�

VHDUFKLQJ�WKH�YHKLFOH�IRU�GUXJ�UHODWHG�FRQWUDEDQG�XQGHU�WKH�

DXWRPRELOH�H[FHSWLRQ�WR�WKH�ZDUUDQW�UHTXLUHPHQW���

�6XSSU�5XOLQJ�S�����$SS��S��������7KH�FRXUW�WKHUHIRUH�GHQLHG�

6WUXYH·V�PRWLRQ�WR�VXSSUHVV�LQ�LWV�HQWLUHW\����6XSSU�5XOLQJ�S����

�$SS��S��������



���
�

� 7KH�SDUWLHV�WKHUHDIWHU�QRWLILHG�WKH�FRXUW�RI�D�SOHD�

DJUHHPHQW�UHDFKHG��ZKLFK�SURYLGHG��6WUXYH�ZRXOG�SOHDG�JXLOW\�

WR�3RVVHVVLRQ�RI�0HWKDPSKHWDPLQH�ZLWK�,QWHQW�WR�'HOLYHU��D�

&ODVV�&�)HORQ\�LQ�YLRODWLRQ�RI�,RZD�&RGH�����������F���D�OHVVHU�

LQFOXGHG�RIIHQVH�RQ�&RXQW�,��WKH�6WDWH�ZRXOG�QRW�SXUVXH�WKH�

RULJLQDOO\�FKDUJHG���������� HQKDQFHPHQW�RQ�WKDW�&RXQW��DQG�

WKH�6WDWH�ZRXOG�GLVPLVV�&RXQW���DW�VHQWHQFLQJ�ZLWK�FRVWV�

DVVHVVHG�WR�6WUXYH���7KH�SOHD�DJUHHPHQW�DOVR�SURYLGHG�WKDW�

6WUXYH�ZRXOG�IXUWKHU�SOHDG�JXLOW\�WR�D�YLRODWLRQ�RI�SUREDWLRQ�LQ�

VHSDUDWHO\�SHQGLQJ�FDVH�QXPEHU�)(&5���������7KH�SOHD�

DJUHHPHQW�VWDWHG�LW�ZDV�RSHQ�DV�WR�WKH�VHQWHQFLQJ�GLVSRVLWLRQ��

ZLWK�WKH�FRXUW�QRW�ERXQG�E\�WKH�6WDWH·V�UHFRPPHQGDWLRQ��

WKRXJK�LW�QRWHG��WKH�6WDWH�ZRXOG�UHFRPPHQG�LQFDUFHUDWLRQ�

ZLWK�FRQVHFXWLYH�VHQWHQFLQJ��LPSRVLWLRQ�RI�WKH�PLQLPXP�ILQH��

VXUFKDUJHV��FRVWV�DQG�DWWRUQH\·V�IHHV��´LI�DSSOLFDEOHµ���

'HIHQGDQW�ZRXOG�VHHN�FRQFXUUHQW�VHQWHQFHV�RU�SUREDWLRQ��DQG�

'HIHQGDQW�ZRXOG�EH�UHVSRQVLEOH�IRU�UHVWLWXWLRQ�UHVXOWLQJ�IURP�

DOO�FRXQWV�DOOHJHG�LQ�WKH�WULDO�LQIRUPDWLRQ�����������&DOHQGDU�

(QWU\�RI�3OHD�$JUHHPHQW���$SS��S���������
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� 2Q�$XJXVW�����������WKH�6WDWH�ILOHG�D�PRWLRQ�WR�DPHQG�

WKH�WULDO�LQIRUPDWLRQ�WR�D�VLQJOH�UHGXFHG�FKDUJH�RI�3RVVHVVLRQ�

ZLWK�,QWHQW�WR�'HOLYHU��D�&ODVV�&�)HORQ\������������0RW��

$PHQG�7,��ZLWK�DWWDFKPHQW���$SS��S��������2Q�WKH�VDPH�GDWH��

WKH�SDUWLHV�LQIRUPHG�WKH�FRXUW�WKH\�ZLVKHG�WR�SURFHHG�LQ�WKH�

PDQQHU�RI�D�EHQFK�WULDO�RQ�WKH�PLQXWHV��UDWKHU�WKDQ�D�JXLOW\�

SOHD��RQ�WKH�UHGXFHG�FKDUJH��VR�DV�WR�SHUPLW�6WUXYH�WR�SUHVHUYH�

KLV�DELOLW\�WR�FKDOOHQJH�WKH�HDUOLHU�VXSSUHVVLRQ�UXOLQJ�RQ�

DSSHDO���,W�ZDV�DJUHHG�WKH�SOHD�DJUHHPHQW�ZRXOG�EH�FRQVLGHUHG�

D�QXOOLW\��WKRXJK�WKH�WULDO�RQ�WKH�PLQXWHV�ZRXOG�VWLOO�EH�RQ�WKH�

UHGXFHG�&RXQW�,�FKDUJH��ZLWK�GLVPLVVDO�RI�WKH�&RXQW�,,�FKDUJH����

�7ULDO7U�������������������� $PHQGHG�7,�DWWDFKHG�WR�0RWLRQ�WR�

$PHQG���$SS��S��������7KH�FRXUW�DFFRUGLQJO\�PHPRULDOL]HG�WKH�

ZLWKGUDZDO�RI�WKH�SOHD�DJUHHPHQW��DQG�DFFHSWHG�WKH�6WDWH·V�

DPHQGPHQW�WR�WKH�WULDO�LQIRUPDWLRQ����7ULDO7U���������

���������2UGHU�$PHQGLQJ�7,��9HUGLFW�S�����$SS��SS����������

� 7KH�FRXUW�WKHQ�DFFHSWHG�6WUXYH·V�ZDLYHU�RI�KLV�MXU\�ULJKW��

DQG�SURFHHGHG�WR�D�EHQFK�WULDO�RQ�WKH�PLQXWHV�RQ�WKH�UHGXFHG�

FKDUJH����7ULDO7U����������������������������������)RU�SXUSRVHV�
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RI�WKH�WULDO�RQ�WKH�PLQXWHV��WKH�6WDWH�DGPLWWHG�EHIRUH�WKH�FRXUW�

WKH�0LQXWHV�DQG�$GGLWLRQDO�0LQXWHV��ZLWK�DOO�DWWDFKPHQWV��

ILOHG�2FWREHU����������DQG�$SULO������������7ULDO7U�������

���������8SRQ�WKH�SDUWLHV·�DJUHHPHQW��WKH�FRXUW�VSHFLILHG�LW�

ZRXOG�ILOH�D�ZULWWHQ�YHUGLFW�ZLWKRXW�RUDO�SURQRXQFHPHQW�RI�WKH�

YHUGLFW�RQ�WKH�WULDO�UHFRUG����7ULDO7U������������ 2Q�WKH�VDPH�

GDWH��WKH�FRXUW�HQWHUHG�D�ZULWWHQ�YHUGLFW�RI�JXLOW������������

9HUGLFW���$SS��SS����������

� 7KHUHDIWHU��WKH�&RXUW�GLVPLVVHG�&RXQW���RI�WKH�WULDO�

LQIRUPDWLRQ�XSRQ�WKH�6WDWH·V�PRWLRQ������������0RW�'LVPLVV��

��������2UGHU�'LVPLVVLQJ�&W�����$SS��SS���������������

� $�VHQWHQFLQJ�KHDULQJ�ZDV�WKHQ�KHOG�RQ�6HSWHPEHU�����

��������6HQW�7U�����������,Q�WKH�SUHVHQW�FDVH��)(&5���������

WKH�HQWHUHG�MXGJPHQW�DJDLQVW�6WUXYH�IRU�3RVVHVVLRQ�RI�

0HWKDPSKHWDPLQH�ZLWK�,QWHQW�WR�'HOLYHU��D�&ODVV�&�)HORQ\�LQ�

YLRODWLRQ�RI�,RZD�&RGH��������������F�������������LPSRVHG�DQ�

LQGHWHUPLQDWH�WHUP�RI�LQFDUFHUDWLRQ�QRW�WR�H[FHHG����\HDUV��

VXVSHQGHG�D��������ILQH��LPSRVHG�D������/(,�VXUFKDUJH��

LPSRVHG�D�����'$5(�VXUFKDUJH��RUGHUHG�VXEPLVVLRQ�RI�D�'1$�
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VDPSOH�IRU�SURILOLQJ��DQG�IRXQG�KLP�UHDVRQDEO\�DEOH�WR�SD\�

��������LQ�FRXUW�FRVWV�EXW�QRW�DEOH�WR�SD\�UHLPEXUVHPHQW�IRU�

OHJDO�DVVLVWDQFH�IHHV����6HQW�7U������������������� 6HQW�2UGHU�

SS�������$SS��SS�����������)XUWKHU��DV�D�UHVXOW�RI�WKH�ILQGLQJ�RI�

JXLOW�LQ�WKH�SUHVHQW�FDVH��WKH�FRXUW�DOVR�IRXQG�6WUXYH�YLRODWHG�

SUREDWLRQ�LQ�VHSDUDWHO\�SHQGLQJ�FDVH�QXPEHU�)(&5�������

�3RVVHVVLRQ�ZLWK�,QWHQW�WR�'HOLYHU�0HWKDPSKHWDPLQH���DQG�

LPSRVHG�WKH����\HDU�VHQWHQFH�ZKLFK�KDG�EHHQ�SUHYLRXVO\�

VXVSHQGHG�LQ�WKDW�FDVH����6HQW�7U������������������ )LQDOO\��WKH�

FRXUW�GLUHFWHG�WKDW�WKH�WHUPV�RI�LQFDUFHUDWLRQ�LQ�WKH�WZR�FDVHV�

EH�VHUYHG�FRQVHFXWLYHO\��IRU�D�WRWDO�LQGHWHUPLQDWH�WHUP�RI�

LQFDUFHUDWLRQ�QRW�WR�H[FHHG����\HDUV����6HQW�7U������������

�6HQW�2UGHU�S�����$SS��S��������

� 6WUXYH�ILOHG�D�QRWLFH�RI�DSSHDO�KHUHLQ�RQ�6HSWHPEHU�����

��������12$���$SS��S��������

 �
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� )DFWV����

� 7ULDO�(YLGHQFH��

� 6WUXYH�VXEPLWWHG�WR�D�WULDO�RQ�D�VWLSXODWHG�UHFRUG�

FRQVLVWLQJ�RI�WKH�PLQXWHV�RI�WHVWLPRQ\�DQG�DWWDFKPHQWV�

WKHUHWR���7KH�PLQXWHV�VHW�IRUWK�WKH�IROORZLQJ�IDFWV��

� &LW\�RI�&OLQWRQ�SROLFH�RIILFHUV�&XUWLV�%ODNH�DQG�5RJHU�

6FKXPDFKHU�FRQGXFWHG�DQ�2FWREHU���������WUDIILF�VWRS�RI�D�

YHKLFOH�GULYHQ�E\�DQG�UHJLVWHUHG�WR�6WUXYH�������������0LQ��

S����DQG�$WWDFKPHQW�S�����&RQI��$SS��S����������7KH�YHKLFOH�DOVR�

FRQWDLQHG�D�IHPDOH�VHDWHG�LQ�WKH�IURQW�SDVVHQJHU�VHDW���

����������0LQ��$WWDFKPHQW�S�����&RQI��$SS��S��������

� 8SRQ�DSSURDFKLQJ�WKH�YHKLFOH��ODZ�HQIRUFHPHQW�REVHUYHG�

LQ�SODLQ�YLHZ�D�´EXEEOHµ�RU�´ERQJµ�GHYLFH�IRU�VPRNLQJ�

PHWKDPSKHWDPLQH�VWLFNLQJ�RXW�RI�D�EOXH�EDJ�LQ�WKH�EDFNVHDW���

����������0LQ��$WWDFKPHQW�SS����������&RQI��$SS��SS��������

������8SRQ�PDNLQJ�WKLV�REVHUYDWLRQ��WKH�RIILFHUV�RUGHUHG�WKH�

RFFXSDQWV�RXW��DQG�VHDUFKHG�WKH�YHKLFOH��VHL]LQJ�WKH�VPRNLQJ�

GHYLFH����������� 0LQ��$WWDFKPHQW�S�����&RQI��$SS��S�������

'XULQJ�WKH�VHDUFK��2IILFHU�6FKXPDFKHU�QRWLFHG�WKH�IDFWRU\�
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VFUHZV�ZHUH�PLVVLQJ�IURP�WKH�LQQHU�WUD\�RI�WKH�FHQWHU�FRQVROH�

ORFDWHG�EHWZHHQ�WKH�GULYHU�DQG�SDVVHQJHU�VHDWV���8SRQ�OLIWLQJ�

XS�WKDW�LQQHU�WUD\��KH�GLVFRYHUHG�WZR�GLJLWDO�VFDOHV�DQG�D�

EDJJLH�RI�D�FU\VWDOOLQH�VXEVWDQFH�ZKLFK�VXEVHTXHQW�ODERUDWRU\�

WHVWLQJ�FRQILUPHG�WR�EH�DSSUR[LPDWHO\��� JUDPV�RI�

PHWKDPSKHWDPLQH�������������0LQ��$WWDFKPHQW�S�����������

0LQ��DWWDFKHG�'&,�'UXJ�&KHPLVWU\�5HSRUW���&RQI��$SS��SS������

������$FFRUGLQJ�WR�2IILFHU�%ODNH�DV�ZHOO�DV�WKH�6WDWH·V�GUXJ�

H[SHUW��WKH�TXDQWLW\�RI�PHWKDPSKHWDPLQH�DV�ZHOO�DV�WKH�

GLVFRYHU\�RI�GLJLWDO�VFDOHV�LQ�FORVH�SUR[LPLW\�WR�WKH�GUXJ��

LQGLFDWHG�WKH�GUXJ�ZDV�KHOG�IRU�GLVWULEXWLRQ�RU�UHVDOH�UDWKHU�

WKDQ�IRU�SHUVRQDO�XVH�������������0LQ��S����1DUUDWLYH�RI�

2IILFHU�0LNH�$GQH\��DQG�$WWDFKPHQW�S����� &RQI��$SS��S�����

������

� ,QVLGH�WKH�EOXH�EDJ�FRQWDLQLQJ�WKH�PHWKDPSKHWDPLQH�

VPRNLQJ�GHYLFH�RIILFHUV�DOVR�IRXQG�DQ�[�ER[�ZLWK�DFFHVVRULHV��

DV�ZHOO�DV�D�QRWHERRN�ZLWK�6WUXYH·V�HPDLO�DGGUHVV�ZULWWHQ�RQ�

WKH�RSHQHG�SDJH���8SRQ�LQTXLU\�E\�2IILFHU�6FKXPDFKHU��6WUXYH�

VWDWHG�KH�DQG�WKH�SDVVHQJHU�EDUHO\�NQHZ�RQH�DQRWKHU��DQG�
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FRQILUPHG�WKDW�KH�KDG�QRW�JLYHQ�KHU�KLV�HPDLO�DGGUHVV���6WUXYH�

KDG�DOVR�HDUOLHU�VWDWHG�KH·G�WKURZQ�KLV�EDJ�LQ�WKH�EDFNVHDW�

�WKRXJK�KH·G�VWDWHG�KLV�EDJ�ZDV�´FDPRXIODJHµ�LQ�FRORU��DQG�

WKDW�KLV�[ER[�ZDV�LQ�WKH�EDFN�DV�ZHOO�������������0LQ��

$WWDFKPHQW�SS����������&RQI��$SS��SS����������� &RQFOXGLQJ�

WKH�PHWKDPSKHWDPLQH��VFDOHV��DQG�VPRNLQJ�GHYLFH�EHORQJHG�

WR�6WUXYH��ODZ�HQIRUFHPHQW�DUUHVWHG�KLP�DQG�DOORZHG�KLV�

SDVVHQJHU�WR�OHDYH�ZLWK�KHU�EHORQJLQJV�������������0LQ��

$WWDFKPHQW�S�����&RQI��$SS��S��������$W�WKH�WLPH�RI�KLV�DUUHVW��

6WUXYH�ZDV�IRXQG�WR�KDYH������LQ�FDVK�DQG�WKUHH�FHOO�SKRQHV���

����������0LQ��$WWDFKPHQW�SS���������� &RQI��$SS��SS��������

�������

� 8SRQ�VXEPLVVLRQ�WR�D�WULDO�RQ�WKH�PLQXWHV��WKH�GLVWULFW�

FRXUW�IRXQG�WKDW�6WUXYH�KDG�NQRZLQJO\�SRVVHVVHG�WKH�

PHWKDPSKHWDPLQH��DQG�WKDW�KH�KDG�SRVVHVVHG�LW�ZLWK�WKH�

LQWHQW�WR�GHOLYHU����%HQFK�9HUGLFW��SS�������$SS��SS�����������

� 6XSSUHVVLRQ�+HDULQJ��

� 'XULQJ�WKH�SUHWULDO�VXSSUHVVLRQ�KHDULQJ��WKH�6WDWH�

LQWURGXFHG�WHVWLPRQ\�IURP�WKH�WZR�RIILFHUV�ZKR�LQLWLDWHG�WKH�
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WUDIILF�VWRS�RI�6WUXYH·V�YHKLFOH��2IILFHUV�5RJHU�6FKXPDFKHU�DQG�

&XUWLV�%ODNH��DQG�DOVR�SODFHG�LQ�HYLGHQFH�HDFK�RIILFHU·V�ERG\�

FDPHUD�YLGHR�DV�ZHOO�DV�WKH�GDVK�FDP�YLGHR�IURP�WKHLU�VTXDG�

FDU����([KLELWV���������6XSSU�7U����������������������

����������� 7KH�HYLGHQFH�SUHVHQWHG�DW�WKH�VXSSUHVVLRQ�

KHDULQJ�VHW�IRUWK�WKH�IROORZLQJ�IDFWV��

� 6KRUWO\�EHIRUH������S�P��RQ�2FWREHU�����������&LW\�RI�

&OLQWRQ�3ROLFH�2IILFHUV�6FKXPDFKHU�DQG�%ODNH�ZHUH�GULYLQJ�LQ�

DQ�XQPDUNHG�VTXDG�YHKLFOH�RQ�DVVLJQPHQW�ZLWK�WKH�

´6�&�$�7�7��WHDP�µ��2IILFHU�6FKXPDFKHU�ZDV�GULYLQJ��DQG�

2IILFHU�%ODNH�ZDV�LQ�WKH�SDVVHQJHU�VHDW����6XSSU�7U������������

�����������������������������������������������������������

:KLOH�WKH�RIILFHUV�ZHUH�GULYLQJ�RQ�D�WKUHH�ODQH�SRUWLRQ�RI�

&DPDQFKH�$YHQXH��WKH\�REVHUYHG�DKHDG�RI�WKHP�D�YHKLFOH�

WUDYHOLQJ�LQ�WKH�VDPH�GLUHFWLRQ�LQ�WKH�ODQH�WR�WKH�ULJKW�RI�WKH�

VTXDG�FDU��ZKLFK�YHKLFOH�FRQWDLQHG�D�GULYHU�DQG�SDVVHQJHU���

�6XSSU�7U���������������

� 2IILFHU�6FKXPDFKHU�WHVWLILHG�WKDW�DV�WKH�VTXDG�FDU�EHJDQ�

WR�SDVV�WKH�RWKHU�YHKLFOH��KH�REVHUYHG�WKH�GULYHU�RI�WKH�YHKLFOH�
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�ODWHU�LGHQWLILHG�DV�6WUXYH��´PDQLSXODWLQJ�KLV�FHOO�SKRQHµ�ZKLFK�

ZDV�´LOOXPLQDWHGµ�DQG�´ZDV�LQ�KLV�KDQGµ�DV�KH�GURYH���

�6XSSU�7U���������� 2IILFHU�6FKXPDFKHU�WHVWLILHG�KH�VDZ�WKH�

SKRQH�ZDV�KHOG�´LQ�IURQW�RIµ�WKH�GULYHU��DQG�WKH�GULYHU�´ZDV�

PDQLSXODWLQJ�LW�ZLWK�KLV�KDQGµ�´>O@LNH�ZLWK�KLV�ILQJHU�DFURVV�WKH�

VFUHHQ�µ���6XSSU�7U����������������������+RZHYHU��2IILFHU�

6FKXPDFKHU�DFNQRZOHGJHG�KH�´FRXOG�QRW�VHH�ZKDW�ZDV�RQ�WKH�

VFUHHQµ��QRU�FRXOG�KH�´WHOO�LI�>WKH�PRYHPHQW�RI�WKH�GULYHU·V�

ILQJHU�RQ�WKH�VFUHHQ@�ZDV�DQ�XS�DQG�GRZQ�PRWLRQ�RU�VLGH�WR�

VLGH�PRWLRQ«�RU«�D�W\SLQJ�PRWLRQ�DV�LI�\RX�ZHUH�WH[WLQJµ�RU�

´ZKHWKHU�DQ\�RI�WKRVH�DFWLRQV�ZHUH�JRLQJ�RQ�µ���6XSSU�7U������

�����

� 2IILFHU�%ODNH�VLPLODUO\�WHVWLILHG�WKDW��DV�WKH�VTXDG�FDU�

EHJDQ�WR�SDVV�WKH�YHKLFOH��KH�QRWLFHG�WKH�YHKLFOH·V�GULYHU�ZDV�

KROGLQJ�D�FHOO�SKRQH�XS�E\�KLV�IDFH�DQG�´ZDV�PDQLSXODWLQJ�WKH�

VFUHHQ�ZLWK�KLV�WKXPE�DV�KH�ZDV�GULYLQJ�µ���6XSSU�7U������

�����������������������������$V�WR�KRZ�WKH�SKRQH�ZDV�EHLQJ�

´PDQLSXODWHGµ��2IILFHU�%ODNH�WHVWLILHG�KH�EHOLHYHG�´LW�ZDV�LQ�KLV�

OHIW�KDQGµ��WKH�VFUHHQ�ZDV�HPLWWLQJ�D�EULJKW�OLJKW�ZKLFK�ZDV�



���
�

QRWLFHDEOH�DV�LW�ZDV�GDUN�RXWVLGH��DQG�WKH�RIILFHU�FRXOG�´VHH�KLV�

WKXPE�PRYLQJ�EDFN�DQG�IRUWK�LQ�IURQW�RIµ�WKH�VFUHHQ���

�6XSSU�7U���������� 2IILFHU�%ODNH�FRXOG�QRW�VD\�LI�WKH�

PRYHPHQW�RI�WKH�GULYHU·V�WKXPE�ZDV�LQ�´DQ�XS�DQG�GRZQ�

PRWLRQ��VLGH�WR�VLGH��RU�ERWKµ��RQO\�WKDW�KH�FRXOG�VHH�KLV�

WKXPE�´PRYLQJ�EDFN�DQG�IRUWK�µ���6XSSU�7U�����������

� 2IILFHU�%ODNH�WHVWLILHG�WKH�IDFW�WKDW�WKH�GULYHU�ZDV�

´PDQLSXODWLQJ�WKH�VFUHHQµ�RI�WKH�FHOO�SKRQH�ZKLOH�GULYLQJ�´ZDV�

WKH�EDVLV�RI�WKH�WUDIILF�VWRS�µ���6XSSU�7U��������������%RWK�

RIILFHUV�DFNQRZOHGJHG�QR�RWKHU�WUDIILF�YLRODWLRQV�RU�LOOHJDO�

DFWLYLW\�ZDV�REVHUYHG���7KH�YHKLFOH�DSSDUHQWO\�KDG�SURSHU�

OLFHQVH�SODWH�DQG�OLJKWLQJ��LW�ZDV�JRLQJ�WKH�DSSURSULDWH�VSHHG��

LW�ZDV�QRW�VZHUYLQJ�HLWKHU�LQ�LWV�ODQH�QRU�DFURVV�WKH�OLQH�RI�

WUDIILF��DQG�6WUXYH·V�LQVXUDQFH�ZDV�FXUUHQW����6XSSU�7U�����

������������������������������������1HLWKHU�RIILFHU�ZDV�IDPLOLDU�

ZLWK�WKH�YHKLFOH�IURP�DQ\�SULRU�LQFLGHQW���2IILFHU�%ODNH�ZDV�

IDPLOLDU�ZLWK�6WUXYH�IURP�SULRU�FRQWDFWV��EXW�KH�ZDV�QRW�DZDUH�

6WUXYH�ZDV�LQ�WKH�YHKLFOH�XQWLO�PDNLQJ�FRQWDFW�ZLWK�KLP�DIWHU�

WKH�VWRS����6XSSU�7U���������������������
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� 7KH�RIILFHUV�LQLWLDWHG�D�WUDIILF�VWRS�EDVHG�RQ�D�YLRODWLRQ�RI�

,RZD·V�´WH[WLQJ�ZKLOH�GULYLQJµ�VWDWXWH��,RZD�&RGH�VHFWLRQ�

���������� 6XSSU�7U�����������������������7KH�YHKLFOH�

LPPHGLDWHO\�HQJDJHG�LWV�EUDNHV�DQG�SXOOHG�RYHU���

�6XSSU�7U�����������([KLELW���DW�������������� 2IILFHU�

6FKXPDFKHU�PDGH�FRQWDFW�ZLWK�WKH�GULYHU��6WUXYH���ZKLOH�

2IILFHU�%ODNH�PDGH�FRQWDFW�ZLWK�WKH�IHPDOH�SDVVHQJHU���

�6XSSU�7U��������������������������������2IILFHU�6FKXPDFKHU�

WHVWLILHG�WKDW�6WUXYH�´ZDV�VWLOO�PDQLSXODWLQJ�WKH�FHOO�SKRQH�LQ�

IURQW�RI�KLV�SHUVRQµ�DW�WKH�WLPH�WKH�RIILFHU�PDGH�FRQWDFW�ZLWK�

KLP����6XSSU�7U������������2IILFHU�6FKXPDFKHU�´H[SODLQHG�WR�

>6WUXYH@�WKDW�ZH�KDG�VWRSSHG�KLP�IRU�WKDW�UHDVRQ�DQG�WKDW�LW�

ZDV�LOOHJDO�WR�EH�WH[WLQJ�ZKLOH�KH�ZDV�GULYLQJ�GRZQ�WKH�URDG�µ��

,Q�UHVSRQVH��´6WUXYH�LQGLFDWHG�KH�GLG�QRW�NQRZ�LW�ZDV�LOOHJDO�LQ�

,RZD�DQG�SURFHHGHG�WR�VD\�WKDW�KH�ZDV�JRLQJ�WKURXJK�KLV�

JDOOHU\�DQG�VKRZLQJ�SKRWRJUDSKV�WR�KLV�SDVVHQJHU�µ��

�6XSSU�7U�������������

� 6WUXYH�GLG�QRW�VHHP�QHUYRXV�IROORZLQJ�WKH�VWRS��KH�ZDV�

FRRSHUDWLYH��DQG�QRWKLQJ�DERXW�KLV�GHPHDQRU�DSSHDUHG�RXW�RI�
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WKH�RUGLQDU\����6XSSU�7U������������:KLOH�6WUXYH�UHWULHYHG�KLV�

LQVXUDQFH�LQIRUPDWLRQ�RQ�KLV�FHOO�SKRQH�WR�VKRZ�2IILFHU�

6FKXPDFKHU��2IILFHU�%ODNH�REVHUYHG�IURP�WKH�SDVVHQJHU�VLGH�

ZKDW�DSSHDUHG�WR�KLP�WR�EH�D�PHWKDPSKHWDPLQH�SLSH�LQ�SODLQ�

YLHZ�LQ�WKH�EDFN�VHDW��DQG�DOHUWHG�2IILFHU�6FKXPDFKHU�WR�WKLV�

REVHUYDWLRQ����6XSSU�7U���������������������������������������

2IILFHU�6FKXPDFKHU�WKHQ�ORRNHG�LQ�WKH�EDFNVHDW�DQG�REVHUYHG�

WKH�REMHFW�ZKLFK��IURP�KLV�YDQWDJH�SRLQW��ORRNHG�OLNH�WKH�WRS�RI�

D�ERQJ����6XSSU�7U�����������6WUXYH�DQG�KLV�SDVVHQJHU�ZHUH�

ERWK�GLUHFWHG�WR�H[LW�WKH�YHKLFOH��DQG�WKH�RIILFHUV�FRQGXFWHG�D�

´SUREDEOH�FDXVH�VHDUFK�RI�WKH�YHKLFOHµ�XQGHU�WKH�DXWRPRELOH�

H[FHSWLRQ�WR�WKH�ZDUUDQW�UHTXLUHPHQW����6XSSU�7U���������

�������������������������������������������������������

� 2IILFHU�6FKXPDFKHU�VHDUFKHG�WKH�IURQW�RI�WKH�YHKLFOH��

ZKLOH�2IILFHU�%ODNH�VHDUFKHG�WKH�EDFN����6XSSU�7U���������

������������������� 2IILFHU�%ODNH�VHL]HG�WKH�HDUOLHU�REVHUYHG�

SLSH�IURP�WKH�EDJ�LQ�WKH�EDFNVHDW��DQG�WKH�GHYLFH�ZDV�

GHWHUPLQHG�WR�EH�D�PHWK�SLSH�DWWDFKHG�WR�D�ERQJ���

�6XSSU�7U����������������������� :KHQ�VHDUFKLQJ�WKH�FHQWHU�



���
�

FRQVROH�DUHD�EHWZHHQ�WKH�GULYHU�DQG�SDVVHQJHU�VHDWV��2IILFHU�

6FKXPDFKHU�QRWLFHG�WKH�IDFWRU\�VFUHZV�ZKLFK�ZRXOG�KROG�WKH�

LQQHU�FRPSDUWPHQW�LQ�SODFH�KDG�DOO�EHHQ�UHPRYHG���+H�OLIWHG�

XS�WKDW�LQQHU�FRPSDUWPHQW�RU�WUD\��DQG�GLVFRYHUHG�

XQGHUQHDWK�WZR�GLJLWDO�VFDOHV�DQG�D�SODVWLF�EDJ�FRQWDLQLQJ�WKH�

PHWKDPSKHWDPLQH�WKDW·V�WKH�EDVLV�RI�WKH�FKDUJH�KHUHLQ���

�6XSSU�7U�����������������������������������

� 2IILFHU�6FKXPDFKHU·V�ERG\�FDP�YLGHR�ZDV�SODFHG�LQWR�

HYLGHQFH�DV�([KLELW����2IILFHU�%ODNH·V�ERG\�FDP�YLGHR�ZDV�

SODFHG�LQWR�HYLGHQFH�DV�([KLELW����DQG�WKH�GDVK�FDP�YLGHR�

IURP�WKH�RIILFHUV·�XQPDUNHG�VTXDG�FDU�ZDV�SODFHG�LQWR�

HYLGHQFH�DV�([KLELW������6XSSU�7U��������������������� 7KH�GDVK�

FDP�YLGHR�LQFOXGHV�WKH����VHFRQGV�SULRU�WR�WKH�RIILFHUV·�

HQJDJLQJ�WKHLU�OLJKWV�WR�HIIHFW�WKH�WUDIILF�VWRS��ZKLFK�2IILFHU�

%ODNH�WHVWLILHG�´ZRXOG�LQFOXGH«�REVHUYDWLRQV�RI�WKH�GHIHQGDQW�

XVLQJ�KLV�FHOO�SKRQH�ZKLOH�GULYLQJ�µ���6XSSU�7U������������

6HH�H�J����([KLELW���DW������������ FDSWXULQJ�WKH����VHFRQGV�

EHIRUH�SROLFH�YHKLFOH�LQLWLDWHG�LWV�OLJKWV����([KLELW���DW�������

��������FDSWXULQJ�GULYHU·V�PDQLSXODWLRQ�RI�FHOO�SKRQH����
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6WUXYH·V�FHOO�SKRQH�ZDV�FROOHFWHG��EXW�WR�WKH�RIILFHUV·�

NQRZOHGJH�WKH�FHOO�SKRQH�ZDV�QHYHU�JRQH�WKURXJK�WR�VHH�

ZKHWKHU�DQ\�WH[WV�ZHUH�VHQW�RU�UHFHLYHG�IURP�LW�MXVW�EHIRUH�WKH�

�����S�P��WUDIILF�VWRS����6XSSU�7U����������������������

� )ROORZLQJ�WKH�VXSSUHVVLRQ�KHDULQJ��WKH�GLVWULFW�FRXUW�

LVVXHG�D�ZULWWHQ�UXOLQJ�FRQFOXGLQJ�´WKH�VWRS�RI�'HIHQGDQW·V�FDU�

ZDV�ODZIXOµ�EHFDXVH�WKH�RIILFHUV��ZKR�´REVHUYHG�>'HIHQGDQW@�

PDQLSXODWLQJ�WKH�VFUHHQ�ZKLOH�GULYLQJµ��´KDG�D�UHDVRQDEOH�

VXVSLFLRQ�DQG�EHOLHI�WKDW�'HIHQGDQW�ZDV�WH[WLQJ�RU�LPSURSHUO\�

RSHUDWLQJ�KLV�FHOO�SKRQHµ�ZKLOH�GULYLQJ��LQ�YLRODWLRQ�RI�,RZD�

&RGH�VHFWLRQ������������6XSSU�5XOLQJ�S�����$SS��S��������

� 2WKHU�SHUWLQHQW�IDFWV�ZLOO�EH�GLVFXVVHG�EHORZ��

 �
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$5*80(17�

� ,RZD�&RGH������������������VHWV�IRUWK�ERWK�
SHUPLVVLEOH�DQG�LPSHUPLVVLEOH�XVHV�RI�D�FHOO�SKRQH�ZKLOH�
GULYLQJ���7KH�PHUH�REVHUYDWLRQ�WKDW�6WUXYH�ZDV�
´PDQLSXODWLQJµ�KLV�FHOO�SKRQH�ZKLOH�GULYLQJ�WKXV�GLG�QRW�
JLYH�ULVH�WR�D�UHDVRQDEOH�VXVSLFLRQ�RI�D�����������
YLRODWLRQ���$V�VXFK��WKH�VWRS�RI�6WUXYH·V�YHKLFOH�ZDV�LOOHJDO��
DQG�WKH�GLVWULFW�FRXUW�HUUHG�LQ�GHFOLQLQJ�WR�VXSSUHVV�WKH�
HYLGHQFH�VHL]HG�WKHUHIURP��
�
� $�� 3UHVHUYDWLRQ�RI�(UURU���(UURU�ZDV�SUHVHUYHG�E\�

6WUXYH·V�SUHWULDO�PRWLRQ�WR�VXSSUHVV��DQG�WKH�FRXUW·V�UXOLQJ�

GHQ\LQJ�WKH�VDPH�����������0RW�6XSSUHVV��6XSSU�5XOLQJ��

�$SS��SS������������

� %�� 6WDQGDUG�RI�5HYLHZ���%HFDXVH�D�FODLP�WKDW�WKH�

GLVWULFW�FRXUW�LPSURSHUO\�GHQLHG�D�PRWLRQ�WR�VXSSUHVV�LQYROYHV�

DQ�DOOHJHG�YLRODWLRQ�RI�FRQVWLWXWLRQDO�ULJKWV��LW�LV�UHYLHZHG�GH�

QRYR���6WDWH�Y��&RXQWU\PDQ������1�:��G�����������,RZD���������

2Q�GH�QRYR�UHYLHZ��WKH�DSSHOODWH�FRXUW�PDNHV�DQ�´LQGHSHQGHQW�

HYDOXDWLRQ�RI�WKH�WRWDOLW\�RI�WKH�FLUFXPVWDQFHV�DV�VKRZQ�E\�WKH�

HQWLUH�UHFRUG�µ��6WDWH�Y��7XUQHU������1�:��G�����������,RZD�

��������7KH�UHYLHZLQJ�FRXUW�PD\�JLYH�GHIHUHQFH�WR�WKH�WULDO�

FRXUW·V�ILQGLQJV�UHJDUGLQJ�WKH�FUHGLELOLW\�RI�WKH�ZLWQHVVHV��EXW�
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LV�QRW�ERXQG�E\�WKH�GLVWULFW�FRXUW·V�ILQGLQJV���,G��6WDWH�Y��

/RXZUHQV������1�:��G�����������,RZD��������

� &� 'LVFXVVLRQ���7KH�)RXUWK�DQG�)RXUWHHQWK�

$PHQGPHQWV�WR�WKH�8QLWHG�6WDWHV�&RQVWLWXWLRQ�DQG�$UWLFOH�,��

6HFWLRQ���RI�WKH�,RZD�&RQVWLWXWLRQ�SURWHFW�LQGLYLGXDOV�IURP�

XQUHDVRQDEOH�VHDUFKHV�DQG�VHL]XUHV���6WDWH�Y��+RVNLQV������

1�:��G������������� ,RZD���������´:KHQ�WKH�SROLFH�VWRS�D�FDU�

DQG�WHPSRUDULO\�GHWDLQ�DQ�LQGLYLGXDO��WKH�WHPSRUDU\�GHWHQWLRQ�

LV�D�¶VHL]XUH·µ�ZKLFK�LV�VXEMHFW�WR�WKH�UHTXLUHPHQW�RI�

FRQVWLWXWLRQDO�UHDVRQDEOHQHVV���6WDWH�Y��3UHGND������1�:��G�

����������,RZD��������FLWLQJ�:KUHQ�Y��8QLWHG�6WDWHV������8�6��

��������������������

� /DZ�HQIRUFHPHQW�PD\�FRQGXFW�D�´7HUU\�VWRSµ�RI�D�YHKLFOH�

IRU�LQYHVWLJDWRU\�SXUSRVHV��LI�WKH\�KDYH�´UHDVRQDEOH�VXVSLFLRQ��

VXSSRUWHG�E\�VSHFLILF�DQG�DUWLFXODEOH�IDFWV��WKDW�D�FULPLQDO�DFW�

KDV�RFFXUUHG�RU�LV�RFFXUULQJ�µ��6WDWH�Y��.LQNKHDG������1�:��G�

���������,RZD��������FLWLQJ�7HUU\�Y��2KLR������8�6�����������

����������:KHWKHU�UHDVRQDEOH�VXVSLFLRQ�VXSSRUWHG�WKH�VWRS�LV�

MXGJHG�LQ�OLJKW�RI�WKH�WRWDOLW\�RI�FLUFXPVWDQFHV�FRQIURQWLQJ�WKH�
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RIILFHU�DW�WKH�WLPH�WKH�GHFLVLRQ�WR�VWRS�ZDV�PDGH���,G�� 7KH�

EXUGHQ�LV�RQ�WKH�6WDWH�WR�VKRZ�E\�D�SUHSRQGHUDQFH�RI�WKH�

HYLGHQFH�WKDW�WKH�VWRSSLQJ�RIILFHU�DW�WKDW�WLPH�´KDG�VSHFLILF�

DQG�DUWLFXODEOH�IDFWV��ZKLFK�WDNHQ�WRJHWKHU�ZLWK�UDWLRQDO�

LQIHUHQFHV�IURP�WKRVH�IDFWV��WR�UHDVRQDEO\�EHOLHYH�FULPLQDO�

DFWLYLW\�PD\�KDYH�RFFXUUHG�µ��6WDWH�Y��7DJXH������1�:��G������

�����,RZD���������0HUH�VXVSLFLRQ��FXULRVLW\��RU�KXQFK�RI�

FULPLQDO�DFWLYLW\�LV�QRW�HQRXJK�� ,G���6WDWH�Y��.UHSV������

1�:��G�����������,RZD��������

� ,Q�WKH�SUHVHQW�FDVH��WKH�6WDWH�DUJXHG�DQG�WKH�GLVWULFW�

FRXUW�FRQFOXGHG�WKDW�WKH�VWRS�RI�6WUXYH·V�YHKLFOH�ZDV�

VXSSRUWHG�E\�UHDVRQDEOH�VXVSLFLRQ�WKDW�6WUXYH�ZDV�RSHUDWLQJ�

D�FHOO�SKRQH�ZKLOH�GULYLQJ��LQ�YLRODWLRQ�RI�,RZD�&RGH�VHFWLRQ�

������������� 7KLV�ZDV�EDVHG�RQ�WKH�RIILFHUV·�REVHUYDWLRQV�

RI�6WUXYH�´PDQLSXODWLQJµ�KLV�FHOO�SKRQH�ZLWK�KLV�WKXPE�PRYLQJ�

EDFN�DQG�IRUWK�DFURVV�LWV�OLW�VFUHHQ��SULRU�WR�WKH�RIILFHUV·�

LQLWLDWLRQ�RI�WKH�WUDIILF�VWRS���������� 5HVLVW����������

6XSSU�5XOLQJ�SS��������� $SS��SS�������������������� 6HH�DOVR�
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�6XSSU�7U�����������������������������������������������������

����������������������� ([KLELW���DW����������� �

� %XW�,RZD�&RGH�VHFWLRQ���������LV�QRW�D�´KDQGV�IUHHµ�ODZ��

DV�KDV�EHHQ�DGRSWHG�LQ�VRPH�VWDWHV���8�6��Y��3DQLDJXD�*DUFLD��

����)��G��������������WK�&LU����������7KDW�LV��WKH�,RZD�VWDWXWH�

GRHV�QRW�SURKLELW�DOO�PDQLSXODWLRQ�RI�D�FHOO�SKRQH�ZKLOH�GULYLQJ�

²�LW�SURKLELWV�RQO\�PDQLSXODWLRQ�RI�WKH�SKRQH�IRU�FHUWDLQ�

SXUSRVHV���6HH�,RZD�&RGH��������������������$V�WKH�RIILFHUV�

KHUHLQ�FRXOG�SRLQW�WR�QR�´VSHFLILF�DQG�DUWLFXODEOH�IDFWVµ�

REVHUYHG�SULRU�WR�WKH�LQLWLDWLRQ�RI�WKH�VWRS�ZKLFK�ZRXOG�

VXSSRUW�D�UHDVRQDEOH�EHOLHI�WKH�SKRQH�ZDV�EHLQJ�XVHG�IRU�D�

SURKLELWHG��UDWKHU�WKDQ�D�QRQ�SURKLELWHG��SXUSRVH�XQGHU�

VHFWLRQ����������WKH\�ODFNHG�UHDVRQDEOH�VXVSLFLRQ�IRU�WKH�

VWRS���6HH�H�J���6WDWH�Y��7DJXH������1�:��G�������������� ,RZD�

�������ILQGLQJ�DEVHQFH�RI�DUWLFXODEOH�IDFWV�VXSSRUWLQJ�

UHDVRQDEOH�VXVSLFLRQ�RI�HLWKHU�WUDIILF�YLRODWLRQ�RU�RI�

LQWR[LFDWHG�IDWLJXHG�GULYHU�����

� 8QGHU�RXU�,RZD�VWDWXWH��´(OHFWURQLF�PHVVDJHµ�LQFOXGHV�

DQ\�´LPDJHV�YLVLEOH�RQ�WKH�VFUHHQµ�RI�D�´PRELOH�WHOHSKRQHµ�RU�
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RWKHU�´KDQG�KHOG�HOHFWURQLF�FRPPXQLFDWLRQ�GHYLFHµ���,RZD�

&RGH���������������D����F�����������7KH�VWDWXWH�JHQHUDOO\�

SURYLGHV�WKDW�´$�SHUVRQ�VKDOO�QRW�XVH�D�KDQG�KHOG�HOHFWURQLF�

FRPPXQLFDWLRQ�GHYLFH�WR�ZULWH��VHQG��RU�YLHZ�DQ�HOHFWURQLF�

PHVVDJH�ZKLOH�GULYLQJ�D�PRWRU�YHKLFOH«�µ��,RZD�&RGH���

��������������������+RZHYHU��WKH�VWDWXWH�DOVR�PDNHV�H[SOLFLW�

WKDW�QRW�DOO�ZULWLQJ��VHQGLQJ��RU�YLHZLQJ�RI�HOHFWURQLF�PHVVDJHV�

ZKLOH�GULYLQJ�LV�SURKLELWHG���)RU�H[DPSOH��LW�LV�SHUPLVVLEOH�

XQGHU�WKH�VWDWXWH�WR�LQSXW�DQ�DGGUHVV�IRU�QDYLJDWLRQ��WR�LQSXW�

D�WHOHSKRQH�QXPEHU�RU�QDPH�IRU�D�SKRQH�FDOO��WR�´DFWLYDWH>@��

GHDFWLYDWH>@��RU�LQLWLDWH>@�D�IXQFWLRQµ�RQ�D�FHOO�SKRQH�IRU�WKH�

SXUSRVH�RI�HQJDJLQJ�LQ�D�FDOO�RU�IRU�SXUSRVHV�RI�XVLQJ�D�YRLFH�

RSHUDWHG�RU�KDQGV�IUHH�IHDWXUH��RU�HYHQ�WR�´UHFHLY>H@�VDIHW\�

UHODWHG�LQIRUPDWLRQ�LQFOXGLQJ�HPHUJHQF\��WUDIILF��RU�ZHDWKHU�

DOHUWVµ�ZKLOH�GULYLQJ�� 6HH�,RZD�&RGH���������������F�������D���

����E������

� ,W�DSSHDUV�QR�,RZD�DSSHOODWH�FDVH�KDV�\HW�VSRNHQ�RQ�WKH�

TXHVWLRQ�RI�ZKHQ�UHDVRQDEOH�VXVSLFLRQ�RI�D�VHFWLRQ���������

YLRODWLRQ�PD\�EH�VDLG�WR�H[LVW��JLYHQ�WKH�IDFW�WKDW�WKH�VWDWXWH�
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SURYLGHV�IRU�ERWK�SHUPLVVLEOH�DQG�SURKLELWHG�XVH�RU�

PDQLSXODWLRQ�RI�FHOO�SKRQHV�ZKLOH�GULYLQJ���+RZHYHU��ERWK�WKH�

1RUWK�'DNRWD�6XSUHPH�&RXUW�DQG�WKH�6HYHQWK�&LUFXLW�KDYH�

DGGUHVVHG�WKH�PDWWHU�LQ�D�PDQQHU�VXSSRUWLYH�RI�6WUXYH·V�

SRVLWLRQ����

� ,Q�1RUWK�'DNRWD�Y��0RUVHWWH������1�:��G�����������1�'��

�������DQ�RIILFHU�KDG�REVHUYHG�D�GULYHU�PDQLSXODWLQJ�KLV�FHOO�

SKRQH�E\�WDSSLQJ�WKH�LOOXPLQDWHG�VFUHHQ�RI�WKH�SKRQH�

DSSUR[LPDWHO\�WHQ�WLPHV���7KH�1RUWK�'DNRWD�6XSUHPH�&RXUW�

IRXQG�VXFK�IDFWV�IDLOHG�WR�JLYH�ULVH�WR�UHDVRQDEOH�VXVSLFLRQ�RI�D�

YLRODWLRQ�RI�WKDW�VWDWH·V�VWDWXWH�SURKLELWLQJ�WH[WLQJ�ZKLOH�

GULYLQJ��DV�QHFHVVDU\�WR�LQLWLDWH�D�WUDIILF�VWRS�RQ�WKH�YHKLFOH��

,G��DW����²���� /LNH�,RZD·V�VWDWXWH��1RUWK�'DNRWD·V�´VWDWXWH�

SURYLGHV�VHYHUDO�SURVFULEHG�SKRQH�UHODWHG�DFWLYLWLHV�DV�ZHOO�DV�

VHYHUDO�SHUPLWWHG�SKRQH�UHODWHG�DFWLYLWLHVµ�DQG�´>E@RWK�WKH�

SURVFULEHG�DQG�SHUPLWWHG�DFWLYLWLHV�DSSHDU�WR�HQFRPSDVV�

DFWLRQV�WKDW�PD\�UHTXLUH�ILQJHU�WR�SKRQH�WDSSLQJ«�µ��,G��DW�

�������´«>)@RU�H[DPSOH��WKH�SURVFULEHG�DFWLYLW\�RI�FRPSRVLQJ�

DQ�HOHFWURQLF�PHVVDJH�FRXOG�LQYROYH�ILQJHU�WR�SKRQH�WDSSLQJµ�
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EXW�VR�WRR�´WKH�SHUPLWWHG�DFWLYLW\�RI�HQWHULQJ�D�WHOHSKRQH�

QXPEHU�FRXOG�LQYROYH�ILQJHU�WR�SKRQH�WDSSLQJ�µ��,G���7KH�1RUWK�

'DNRWD�6XSUHPH�&RXUW�FRQFOXGHG�WKDW�´>D@OWKRXJK�>WKH�RIILFHU@�

WHVWLILHG�WR�REVHUYLQJ�WKH�VFUHHQ·V�LOOXPLQDWLRQ�DQG�ILQJHU�WR�

SKRQH�WDSSLQJ��WKHUH�LV�DEVHQW�D�OLQN�EHWZHHQ�WKRVH�

REVHUYDWLRQV�DQG�DQ�REMHFWLYHO\�UHDVRQDEOH�EDVLV�WR�VXVSHFW�D�

YLRODWLRQµ�DQG�KH�ZDV�WKHUHIRUH�´XQDEOH�WR�DUWLFXODWH�ZK\�KLV�

VXVSLFLRQ�ZDV�UHDVRQDEOH�µ��,G��DW������

� $�VLPLODU�UHVXOW�ZDV�DUULYHG�DW�E\�WKH�6HYHQWK�&LUFXLW�LQ�

8�6��Y��3DQLDJXD�*DUFLD������)��G��������WK�&LU���������DOVR�

UHOLHG�XSRQ�E\�WKH�1RUWK�'DNRWD�6XSUHPH�&RXUW�LQ�0RUVHWWH����

7KH�RIILFHU�LQ�WKDW�FDVH��ZKLOH�SDVVLQJ�D�FDU��´VDZ�WKDW�WKH�

GULYHU�ZDV�KROGLQJ�D�FHOOSKRQH�LQ�KLV�ULJKW�KDQG��WKDW�KLV�KHDG�

ZDV�EHQW�WRZDUG�WKH�SKRQH��DQG�WKDW�KH�¶DSSHDUHG�WR�EH�

WH[WLQJ�·µ��3DQLDJXD�*DUFLD������)��G�DW��������7KH�6HYHQWK�

&LUFXLW�IRXQG�WKH�FLUFXPVWDQFHV�REVHUYHG�E\�WKH�RIILFHU�GLG�

QRW�JLYH�ULVH�WR�D�UHDVRQDEOH�VXVSLFLRQ�RI�D�YLRODWLRQ�RI�WKH�

,QGLDQD�WH[WLQJ�ZKLOH�GULYLQJ�VWDWXWH�ZKHUH�WKH�RIILFHU�QHYHU�

´H[SODLQHG�ZKDW�FUHDWHG�WKH�DSSHDUDQFH�RI�WH[WLQJ�DV�GLVWLQFW�
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IURP�DQ\�RQH�RI�WKH�PXOWLSOH�RWKHU�²�ODZIXO�²�XVHV�RI�D�

FHOOSKRQH�E\�D�GULYHU�µ��,G���7KH�6HYHQWK�&LUFXLW�QRWHG��

$OPRVW�DOO�WKH�ODZIXO�XVHV�ZH·YH�OLVWHG�ZRXOG�FUHDWH�
WKH�VDPH�DSSHDUDQFH�³�FHOOSKRQH�KHOG�LQ�KDQG��
KHDG�RI�GULYHU�EHQGLQJ�WRZDUG�LW�EHFDXVH�WKH�WH[W�RQ�
D�FHOOSKRQH·V�VFUHHQ�LV�YHU\�VPDOO�DQG�WKHUHIRUH�
GLIILFXOW�WR�UHDG�IURP�D�GLVWDQFH��D�ILQJHU�RU�ILQJHUV�
WRXFKLQJ�DQ�DSS�RQ�WKH�FHOOSKRQH·V�VFUHHQ���1R�IDFW�
SHUFHSWLEOH�WR�D�SROLFH�RIILFHU�JODQFLQJ�LQWR�D�PRYLQJ�
FDU�DQG�REVHUYLQJ�WKH�GULYHU�XVLQJ�D�FHOOSKRQH�
ZRXOG�HQDEOH�WKH�RIILFHU�WR�GHWHUPLQH�ZKHWKHU�LW�ZDV�
D�SHUPLWWHG�RU�D�IRUELGGHQ�XVH��

�
,G���HPSKDVLV�LQ�RULJLQDO��FLWDWLRQ�RPLWWHG���
�
� $�VLPLODU�UHVXOW�PXVW�EH�UHDFKHG�LQ�WKH�SUHVHQW�FDVH���

,RZD·V�WH[WLQJ�ZKLOH�GULYLQJ�VWDWXWH�SURYLGHV�IRU�ERWK�

SHUPLVVLEOH�DQG�SURKLELWHG�XVH�RU�PDQLSXODWLRQ�RI�FHOO�SKRQHV�

ZKLOH�GULYLQJ���,RZD�&RGH��������������������7KH�RIILFHUV�KHUHLQ�

DGPLWWHG�WKH\�FRXOG�QRW�VHH�ZKDW�ZDV�RQ�6WUXYH·V�SKRQH�

VFUHHQ��FRXOG�QRW�VD\�WKH�PRYHPHQW�RI�6WUXYH·V�ILQJHU�RQ�WKH�

VFUHHQ�ZDV�LQGLFDWLYH�RI�WH[WLQJ��UDWKHU�WKDQ�VRPH�RWKHU�

DFWLYLW\���DQG�FRXOG�QRW�WHOO�ZKDW�6WUXYH�ZDV�DFFHVVLQJ�RQ�WKH�

SKRQH�SULRU�WR�LQLWLDWLQJ�WKH�WUDIILF�VWRS����6XSSU�7U����������

������������7KH�RIILFHUV�PHUHO\�REVHUYHG�6WUXYH�´PDQLSXODWLQJµ�
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KLV�FHOO�SKRQH�ZKLOH�GULYLQJ���EXW�FRXOG�SRLQW�WR�QR�DUWLFXODEOH�

IDFW�WR�VXSSRUW�DQ�REMHFWLYHO\�UHDVRQDEOH�EHOLHI�6WUXYH�ZDV�

XVLQJ�PDQLSXODWLQJ�WKH�SKRQH�IRU�D�SURKLELWHG�SXUSRVH�UDWKHU�

WKDQ�IRU�D�SXUSRVH�ODZIXO�XQGHU�WKH�VWDWXWH�� 6HH�0RUVHWWH��

����1�:��G�DW����������3DQLDJXD�*DUFLD������)��G�DW��������

6HH�DOVR�7DJXH������1�:��G�DW����������ILQGLQJ�DEVHQFH�RI�

DUWLFXODEOH�IDFWV�VXSSRUWLQJ�UHDVRQDEOH�VXVSLFLRQ�RI�HLWKHU�

WUDIILF�YLRODWLRQ�RU�RI�LQWR[LFDWHG�IDWLJXHG�GULYHU����%HFDXVH�WKH�

RIILFHUV�ODFNHG�UHDVRQDEOH�VXVSLFLRQ�WR�VWRS�6WUXYH·V�YHKLFOH��

DOO�HYLGHQFH�VHL]HG�GXULQJ�WKH�VWRS��LQFOXGLQJ�WKH�YDULRXV�

FRQWUDEDQG��VKRXOG�KDYH�EHHQ�VXSSUHVVHG���7DJXH������

1�:��G�DW�������7KH�GLVWULFW�FRXUW�WKXV�HUUHG�LQ�GHQ\LQJ�

6WUXYH·V�PRWLRQ�WR�VXSSUHVV��

� '�� &RQFOXVLRQ���'HIHQGDQW�$SSHOODQW�6WUXYH�

UHVSHFWIXOO\�UHTXHVWV�WKLV�&RXUW�WR�UHYHUVH�KLV�FRQYLFWLRQ��DQG�

UHPDQG�IRU�VXSSUHVVLRQ�RI�DOO�HYLGHQFH�IORZLQJ�IURP�WKH�VWRS��
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