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STATEMENT SUPPORTING FURTHER REVIEW
This case warrants further review because the Iowa Court of Appeals
decided a case that presents an issue of broad public importance that the
Supreme Court should ultimately determine. Iowa R. App. P. 6.1103(b)(4).
Additionally, the Iowa Court of Appeals entered a decision in conflict with
decisions of the Iowa Supreme Court. Iowa R. App. P. 6.1103(b)(1). The
Iowa Court of Appeals determined that a party may preserve error in a writ
of certiorari case by making a “general argument” and make “any argument
below in support of the general proposition” and preserve error for “all
conceivable arguments in support of the proposition, regardless of whether it
made the argument below.” (Court of Appeals Decision dated October 10,
2018 at 10-11).
BRIEF
The Iowa Supreme Court explained, “[i]t is a fundamental doctrine of
appellate review that an issue must ordinarily be both raised and decided by
the district court before we will decide them on appeal.” Meier v. Senecaut,
641 N.W.2d 532, 537 (Iowa 2002). The purpose behind this rule “relates to
the essential symmetry required of our legal system.” Id. It is not a sensible
exercise of appellate review to consider issues “without the benefit of a full
4

record or lower court determination.” Id. (quoting Yee v. City of Escondido,
503 U.S. 519, 538, 112 S. Ct. 1522, 1534, 118 L. Ed. 2d 153, 172 (1992)).
The preservation of error rules require a party seeking to appeal an issue
presented to, but not considered by, the district court to call the attention of
the district court its failure to decide the issue. Meier at 540. The claim or
issue raised does not need to be used as the basis of the decision for
preservation to apply. Id. However, the “record must at least reveal the
court was aware of the claim or issue and litigated it.” Id. Additionally, an
appellate court should not consider “alternative arguments and matters” that
“were not specifically addressed by the trial court’s ruling.” Sandbulte v.
Farm Bureau Mut. Ins. Co., 343 N.W.2d 457, 466 (Iowa 1984). (overruled
on other grounds).
The Iowa Supreme Court set out a special standard for preservation of
error doctrine for writ of certiorari cases in Bontrager Auto Serv. v. Iowa
City Bd. of Adjustment, 748 N.W.2d 483, 487 (Iowa 2008). The Iowa
Supreme Court explained:
"In most jurisdictions a reviewing court will not decide an issue
which was not raised in the forum from which the appeal was
taken. . . . A reviewing court will not entertain a new theory or a
different claim not asserted on the board level." 4 Kenneth H.
Young, Anderson's American Law of Zoning § 27:37, at 633-34
(4th ed. 1996); accord 83 Am. Jur. 2d Zoning & Planning §
957, at 791 (2006) ("It has been held that a reviewing court will
not decide an issue that was not raised in the zoning board from
5

which an appeal has been taken."). Our court has similarly held
that "issues must first be presented to the agency in order to be
preserved for appellate review." State ex rel. Miller v.
DeCoster, 608 N.W.2d 785, 789 (Iowa 2000); accord Licari v.
Bd. of Educ., 280 A.D.2d 673, 721 N.Y.S.2d 372, 373 (App.
Div. 2001); Iwan v. Zoning Bd. of Appeals, 252 A.D.2d 913,
677 N.Y.S.2d 190, 191 (App. Div. 1998); Leoni v. Whitpain
Twp. Zoning Hearing Bd., 709 A.2d 999, 1002 (Pa. Commw.
Ct. 1998). Based upon this principle and the record before us,
we conclude the issue concerning the alleged inadequacy of the
proposed parking spaces, which was not raised at the hearing
before the board of adjustment, has not been preserved for this
court's review.
Bontrager Auto. Serv. v. Iowa City Bd. of Adjustment, 748
N.W.2d 483, 487 (Iowa 2008).
The Iowa Supreme Court then found a lack of preservation of error
concerning an argument about the interpretation of a parking ordinance. Id.
(refusing to consider the argument “that the board failed to property interpret
the parking-spaces requirement of the applicable city ordinance”).
The Court of Appeals acknowledged that the Appellant made two
different statutory construction arguments. First, Ames 2304 argued that
“the ‘increase in intensity’ prohibition set forth in paragraph (i) does not
apply to proposed remodels that do not increase the size of the structure.”
(Court of Appeals Decision p. 8). Second, Ames 2304 argued, for the first
time in front of the Court of Appeals, that “the ‘increase in intensity’
prohibition does not apply to any property used for residential purposes
under the definition of ‘intensity’ set forth in the ordinance…” (Court of
6

Appeals Decision p. 8). Ames 2304 never made this second argument to the
Zoning Board of Adjustment, but, instead, merely presented the same
arguments as are contained in its brief in support of petition for writ of
certiorari. (App. 17).
There are strong policy reasons for preventing an individual from
raising an alleged infirmity only after filing a writ of certiorari.

The

Vermont Supreme Court explained that “we have recognized the specialized
expertise of the Board in determining whether it has jurisdiction over a
particular development proposal.” In re Denio, 158 Vt. 230, 235, 608 A.2d
1166 (1992).

The Vermont Supreme Court explained “[i]f we adopt

appellants’ position, applicants will be able to avoid raising jurisdictional
challenges before the Board, and seek a ruling for the first time in this Court
if they are dissatisfied with the Board’s action on the merits.” Id. The
Vermont Court found that this would result in “the most important decision
on the scope of Act 250 will be made without involvement of the Board or
its expertise.” Id. The Court stated the purpose in having a more stringent
preservation of error doctrine was “significant because for an administrative
board of limited jurisdiction virtually any disagreement with its actions can
be phrased in jurisdictional terms.” Id.
The Court of Appeals incorrectly determined that Ames 2304’s
7

original argument and new argument are simply “additional ammunition for
the same argument…” (Court of Appeals Decision p. 11). The Plaintiff
originally argued that the provisions of

Ames Municipal Code

29.307(2)(a)(i) did not apply at all to its application.

(App. 17).

The

Plaintiff argued in substance:
The permit for the proposed remodeling must be granted for
two reasons. First, the proposed interior remodeling is subject
to Section 29.307(2)(a)(ii) (Exterior and Interior Remodeling or
Improvements to Structure). Ames, IA., Code §29.307(2)(a)(ii)
(2016). This Section requires that any proposed interior
remodeling “shall be permitted,” as long as such remodeling
does not “enlarge, expand, or extend’ the structure of the
building. Id. (emphasis added). Section 29.307(2)(a)(ii) does
not contain any language regarding “intensity” of the
nonconforming use. Id. Instead, 29.307(2)(a)(ii) requires the
City to issue this permit because the Petitioner’s proposed
interior remodeling does not enlarge, expand, or extend the
structure of the building. Id.
Second, even if the proposed interior remodeling were subject
to an “increase in intensity” test, as the City asserts, the
Petitioner’s proposed interior remodeling does not cause any
nonconforming use to be “increased in intensity,” and therefore
the remodeling must be permitted.
(App. 19).
Neither of these arguments was a contention that the “increase in intensity”
test in 29.307(2)(a)(i) “does not apply to a residential building.” The only
argument that the “increase in intensity” test does not apply was that this
project falls under paragraph (ii) and not paragraph (i). The alternative
8

argument is that the “increase in intensity” test does apply, but the facts
support the conclusion that this project passes that test. The addition of a
third argument, that paragraph (i) does not apply to residential properties, is
a wholly new argument. It is not simply “more ammunition.” It is not
simply “additional authority.”
The Defendant is not advocating for a preservation of error standard
that requires “a party to provide the district court with the same authorities
raised on appeal…” (Court of Appeals Decision p. 10). The Defendant is
arguing that arguments must be raised before the administrative agency or
board of adjustment.
Many people may scoff at the notion that a local board of adjustment
has “specialized knowledge” concerning local ordinances. However, this
record reveals that the Zoning Board of Adjustment could consult with
government officials that helped write and interpret those ordinances on a
daily basis. The Plaintiff deprived the local board of adjustment of the
opportunity to ask questions and receive answers from the zoning authority
concerning the meaning, interpretation and application of these ordinances.
The Plaintiff accomplished this deprivation by waiting until approximately
fifteen months after the Zoning Board of Adjustment’s decision to raise for
the first time its third argument.
9

The procedural rules for a writ of certiorari provide the last and most
important policy justification for a more stringent preservation of error
standard. The Iowa Rules of Civil Procedure require that a petition for
certiorari “must be filed within 30 days from the time the tribunal, board or
officer exceeded its jurisdiction or otherwise acted illegally.”

I.R.C.P.

1.1402(3). Iowa Code Section 414.15 requires that a person seeking a writ
of certiorari from a city zoning decision must file a petition “duly verified,
setting forth that such decision is illegal, in whole or in part, specifying the
grounds of the illegality.” I.C.A. § 414.15. The specificity of the “grounds
of illegality” is important because it informs both the decision to grant the
writ and the contents of the order granting the writ.

I.R.C.P. 1.1406.

(requiring a writ return including “a transcript of so much of the defendant’s
records and proceedings as are pertinent to the petition…”). Neither the
district court nor the board of adjustment can adequately process the writ of
certiorari when a petitioner fails to raise specific issues in the petition for
writ of certiorari. The district court cannot tailor the writ to illegalities that
are not raised. The board of adjustment cannot submit documents for a
record return related to undisclosed illegalities.
The Iowa Supreme Court in Bontrager announced the principle that
an issue “which was not raised at the hearing before the board of adjustment,
10

has not been preserved for this court's review.” Bontrager at 488. The
requirement for a more stringent preservation of error is entirely appropriate
in the context of a writ of certiorari challenging a zoning board of
adjustment decision. The unique nature of the processing of a writ of
certiorari requires sufficient notice for the zoning board to address potential
issues before the board so that the board can include in the transcript
analysis, discussion and evidence relevant to the potential issue. A board of
adjustment cannot consider evidence and legal issues after rendering its
decision. As a result the board of adjustment’s record return on issues not
raised before it will always be insufficient and incomplete.
Respectfully submitted,
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DOYLE, Judge.
The Ames Zoning Board of Adjustment (Board) denied an application by
Ames 2304, LLC for a permit to remodel the interior of its apartment building that
would increase the number of bedrooms in the building but not the number of
dwelling units.

The Board denied the application, determining the proposed

remodel was prohibited under the zoning ordinance because the project would
increase the intensity of a nonconforming use. It reasoned that the addition of
bedrooms and concomitant addition of required off-street parking would intensify
the nonconforming use. Ames 2304 petitioned the district court for a writ of
certiorari. The district court annulled the writ, and Ames 2304 appeals.
On appeal, Ames 2304 alleges the Board acted illegally in denying its
application for a permit. In the context of the facts presented, we interpret the
ordinance to tie “increase in intensity” to an increase in number of dwelling units,
and not to an increase in number of bedrooms, occupants, or required off-street
parking. We conclude that because the proposed remodeling project does not
increase the number of dwelling units, it does not violate the ordinance’s prohibition
against increases in intensity of a nonconforming use. The Board’s interpretation
of the ordinance on this issue is erroneous and denial of the permit on that basis
illegal. We therefore reverse the judgment of the district court. We remand to the
district court for an order sustaining the writ of certiorari.
I. Background Facts and Proceedings.
Ames 2304 owns the property at 2304 Knapp Street in Ames. The property
is currently zoned as “Low Density Residential,” which only permits one singlefamily residential dwelling per lot. The structure standing on the lot was built in
2 of 17
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1910 as a single-family structure. It was converted into an apartment building
consisting of four one-bedroom apartments in 1928. Because the property was
converted before the current zoning ordinance went into effect, it is allowed to
continue as a legal nonconforming use.
In 2016, Ames 2304 applied for a permit to remodel the property’s interior.
The remodel would change the four one-bedroom units into two studio units, one
two-bedroom unit, and one three-bedroom unit. A zoning enforcement officer
denied the permit after determining that the increase in the number of bedrooms
to the building and increase in required off-street parking would increase the
intensity of the nonconforming use, which the officer concluded was not permitted
under the zoning ordinance. Ames 2304 appealed the decision to the Board. After
a hearing, the Board affirmed the decision of the zoning enforcement officer.
Ames 2304 filed an action for writ of certiorari in district court. The district
court determined the Board correctly interpreted the zoning ordinance section
pertaining to nonconforming uses, correctly determined that the increase in
number of bedrooms constituted an increase in the intensity of the
nonconformance, and correctly interpreted the provisions of the parking space
ordinance as evidencing an increase in intensity of the nonconforming use. The
court annulled the writ, and Ames 2304 appeals.
II. Scope of Review.
We review the district court’s judgment in a certiorari action for correction of
errors at law. See State v. Iowa Dist. Ct. ex rel. Story Cty., 843 N.W.2d 76, 79-80
(Iowa 2014). We are bound by the findings of the trial court if supported by
substantial evidence in the record. See Iowa R. App. P. 6.907; Nash Finch Co. v.
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City Council of City of Cedar Rapids, 672 N.W.2d 822, 825 (Iowa 2003). However,
we are not bound by erroneous legal rulings that materially affect the court’s
decision. See Chrischilles v. Arnolds Park Zoning Bd. of Adjustment, 505 N.W.2d
491, 493 (Iowa 1993).
III. Discussion.
A certiorari action is a procedure to test whether an inferior board, tribunal,
or court exceeded proper jurisdiction or otherwise acted illegally. See Iowa R. Civ.
P. 1.1401. An illegality exists when an inferior tribunal has failed to apply the law
properly or when its factual findings are not supported by substantial evidence.
See Denison Mun. Utils. v. Iowa Workers’ Comp. Comm’r, 857 N.W.2d 230, 234
(Iowa 2014). Ames 2304 bears the burden of proving the illegality. See City of
Grimes v. Polk Cty. Bd. of Supervisors, 495 N.W.2d 751, 752 (Iowa 1993).
The question before the Board and the district court involved an
interpretation of the zoning ordinance. “Although we give deference to the board
of adjustment’s interpretation of its city’s zoning ordinances, final construction and
interpretation of zoning ordinances is a question of law for us to decide.” Lauridsen
v. City of Okoboji Bd. of Adjustment, 554 N.W.2d 541, 543 (Iowa 1996).
Ames 2304 contends the Board acted illegally in denying it a permit for its
proposed remodeling plan by incorrectly applying the zoning ordinance’s
prohibition against intensification of nonconforming uses.

It also contends

substantial evidence does not support the Board’s finding that the plan would
increase the intensity of the nonconforming use.
A. Ordinance.
The property in question is a nonconforming use.
4 of 17
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A nonconforming use is one “that lawfully existed prior to the time a
zoning ordinance was enacted or changed, and continues after the
enactment of the ordinance even though the use fails to comply with
the restrictions of the ordinance.” City of Okoboji v. Okoboji Barz,
Inc., 746 N.W.2d 56, 60 (Iowa 2008). This lawfully existing prior use
of the property creates a vested right in the continuation of the
nonconforming use once the ordinance takes effect unless the
nonconforming use is legally abandoned, enlarged, or extended. Id.
City of Des Moines v. Ogden, 909 N.W.2d 417, 423-24 (Iowa 2018). At issue is
Ames Municipal Ordinance section 29.307(2), the ordinance addressing
nonconforming uses. It states in part:
(2) Nonconforming Uses.
Any use of any structure or lot that was conforming or validly
nonconforming and otherwise lawful at the enactment date of this
ordinance and is nonconforming under the provisions of this
Ordinance or that shall be made nonconforming by a subsequent
amendment, may be continued so long as it remains otherwise
lawful, subject to the standards and limitations of this Section.
(a) Movement, Alteration and Enlargement.
(i) Enlargement.
a. A nonconforming use may not be increased in
intensity and may not be enlarged, expanded or
extended to occupy parts of another structure or
portions of a lot that it did not occupy on the
effective date of this Ordinance, unless the
enlargement, expansion or extension complies
with all requirements for the zone, does not
create an additional nonconformity, and is
approved for a Special Use Permit, . . . except
as described in subsection b. following.
b. Any building or structure containing a
nonconforming use may be enlarged up to
125% of the floor area existing on the effective
date of this ordinance, provided that the
expanded building structure complies with all
density, coverage and spatial requirements of
the zone in which it is located.
c. The enlargement of a nonconforming use that
has the effect of making a structure
nonconforming, other than as described in
subsection b. above, shall not be specially
permitted . . . , but rather shall be construed as
a request for a variance . . . .
5 of 17
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(ii) Exterior or Interior Remodeling or Improvements to
Structure.
Exterior or interior remodeling or improvements
to a structure containing a nonconforming use shall be
permitted, provided that any proposed enlargement,
expansion or extension shall be subject to the
provisions set forth in the above paragraph.
Ames, Iowa Mun. Code § 29.307.
The Board determined that the paragraph (ii) incorporates paragraph (i) by
reference:
the reference in Section 29.307(2)(a)(ii) to the preceding paragraph,
29.307(2)(a)(i), was intended to incorporate subsection (i)’s
prohibition on increases in intensity in structures that are a nonconforming use regarding remodeling of the structure. Therefore,
the ordinance does not allow increases in intensity for nonconforming structures undergoing internal remodeling. This is in line
with the general purpose of the “Nonconformities” section of the
ordinance, expressed in Section 29.307(1).
In applying to the district court for a writ of certiorari, Ames 2304 argued that the
“increase in intensity” term in paragraph (i) only applies to remodels that enlarge,
expand, or extend a nonconforming structure, and that the language of paragraph
(ii) requires the Board to approve any interior remodel that does not enlarge,
expand, or extend a structure. The district court found that the Board correctly
interpreted the ordinance as prohibiting an increase in the intensity of a
nonconforming use through an interior remodeling project, noting, “[a]n
interpretation of the term ‘increase in intensity’ in the Ames ordinance cannot
ignore the practical effect of increasing the number of occupants.” The court also
found that the Board correctly determined that an increase from four to seven
bedrooms constitutes an increase in intensity of the nonconformance. Finally, the
court further found that the Board correctly concluded the additional parking
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required because of the increase in bedrooms evidenced an increase in intensity
of the nonconforming use.
B. Principles of statutory construction.
In interpreting an ordinance, we do not search for meaning beyond its
express terms if the ordinance is plain and its meaning is clear. See Baker v. Bd.
of Adjustment, 671 N.W.2d 405, 416 (Iowa 2003). Because reasonable persons
can disagree as to whether the requirements of section 29.307(2)(i) apply to
interior remodels of nonconforming structures, the ordinance is ambiguous.1 See
City of Okoboji v. Okoboji Barz, Inc., 717 N.W.2d 310, 314 (Iowa 2006) (stating
ambiguity exists if reasonable persons can disagree on the meaning of a provision
and may arise from either the meaning of particular words or the general scope
and meaning of the ordinance in its totality). Therefore, we must apply the general
rules of statutory construction. See id.
“The goal of statutory construction is to determine legislative intent.” Id. In
doing so, we look at the words used in the ordinance rather than what the
ordinance should or might have said. See id. Unless the ordinance defines a term
or it has an established meaning in the law, we give the words in the ordinance
their ordinary and common meaning by considering the context within which they
are used. See id. We consider the ordinance in its entirety in order to discern its
natural and intended meaning. See id. We avoid construing statutory provisions
in a manner that will lead to absurd results. See Brewer-Strong v. HNI Corp., 913
N.W.2d 235, 251 (Iowa 2018). Furthermore, zoning restrictions are construed

1

In the understatement of the day, the City acknowledged at oral argument the ordinance
was ambiguous.
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strictly to favor the free use of property and will not be extended by implication or
interpretation. Ernst v. Johnson Cty., 522 N.W.2d 599, 602 (Iowa 1994).
C. Error preservation.
On appeal, Ames 2304 makes two arguments in support of its claim that the
Board misapplied the law in denying its permit for an interior remodel. First, it
reiterates the argument it made before the district court—that the provisions of
paragraph (i) only apply to interior remodels that enlarge, expand or extend the
size of the nonconforming structure and, because its remodel plan does not
change the structure’s size, it was error to apply the “increase in intensity”
prohibition found in paragraph (i). Second, Ames 2304 cites the municipal code
definition of “intensity” to argue the “increase in intensity” prohibition does not apply
to its proposed remodel of a residential building.2
The City of Ames concedes that Ames 2304 preserved error on the specific
argument it made below—that the “increase in intensity” prohibition set forth in
paragraph (i) does not apply to proposed remodels that do not increase the size of
the structure.

However, it argues Ames 2304 failed to preserve error on its

argument that the “increase in intensity” prohibition does not apply to any property
used for residential purposes under the definition of “intensity” set forth in the
ordinance because Ames 2304 never presented the argument to the district court.

The municipal code defines “intensity” as “the degree or level of concentration to which
land is used for commercial, industrial or any other nonresidential purpose.” Ames, Iowa
Mun. Code § 29.201(109). Even if found to be applicable to residential uses, this definition
provides no guidance as to how it is to be applied here. Is “degree or level of
concentration” tied to number of dwelling units, bedrooms, occupants, required parking
spaces, or some other factor? Who knows?
2
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“It is a fundamental doctrine of appellate review that issues must ordinarily
be both raised and decided by the district court before we will decide them on
appeal.” Meier v. Senecaut, 641 N.W.2d 532, 537 (Iowa 2002); accord Vincent v.
Four M Paper Corp., 589 N.W.2d 55, 64 (Iowa 1999) (“We will not address an
argument which the district court did not have an opportunity to consider.”). The
purpose of our error-preservation rule is to give “opposing counsel notice and an
opportunity to be heard on the issue and a chance to take proper corrective
measures or pursue alternatives in the event of an adverse ruling.” Lee v. State,
815 N.W.2d 731, 739 (Iowa 2012) (citation omitted).
Based upon considerations of fairness, this court is not ordinarily a
clearinghouse for claims which were not raised in the district court.
It is fundamentally unfair to fault the trial court for failing to rule
correctly on an issue it was never given the opportunity to consider.
Furthermore, it is unfair to allow a party to choose to remain silent in
the trial court in the face of error, taking a chance on a favorable
outcome, and subsequently assert error on appeal if the outcome in
the trial court is unfavorable.
Bill Grunder’s Sons Constr., Inc. v. Ganzer, 686 N.W.2d 193, 197 (Iowa 2004)
(cleaned up).3
Ames 2304 claims it preserved error because its general argument—that
the Board incorrectly interpreted the provisions of paragraph (i) as applying to the
remodel because it increased the intensity of the nonconforming use—was raised
and decided below and is being reasserted on appeal.

In its view, the two

arguments it presents on appeal in support of the issue—that the “increase in

Cleaned up” is a relatively new parenthetical used to indicate that internal quotation
marks, alterations, and citations have been omitted from quotations for readability
purposes. See United States v. Steward, 880 F.3d 983, 986 n.3 (8th Cir. 2018); Jack
Metzler, Cleaning Up Quotations, 18 J. App. Prac. & Process 143 (Fall 2017).
3
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intensity” test is inapplicable because (1) its remodel does not propose to enlarge,
expand, or extend the nonconforming structure and (2) the definition of “intensity”
cannot be applied to apartment buildings—are merely different theories in support
of its claim. It argues our error-preservation rules do not preclude a party from
presenting a new theory in support of its claim on appeal. In other words, Ames
2304 contends that making any argument below in support of the general position
that the Board incorrectly applied the “increase in intensity” prohibition preserved
for appeal all conceivable arguments in support of the proposition, regardless of
whether it made the argument below.
There is support for this proposition. For instance, a party need not cite a
specific statute or rule in support of an issue in order to cite that statute or rule on
appeal. State v. Christensen, 792 N.W.2d 685 (Iowa 2010); accord Schneider v.
State, 789 N.W.2d 138, 147 (Iowa 2010) (holding the plaintiffs’ failure “to cite the
specific statute or rule in support of an issue at the district court level is not
dispositive of whether the issue has been preserved for appeal”; although the
plaintiffs failed to cite the applicable state law cited on appeal, it cited the corollary
federal regulation and district court’s ruling implicitly rejected the claim, thus
preserving error on its claim regarding the state statute). Rather, the preservation
question turns on whether “the nature of the error has been timely brought to the
attention of the district court.” Summy v. City of Des Moines, 708 N.W.2d 333, 338
(Iowa 2006), overruled on other grounds by Alcala v. Marriott Int’l, Inc., 880 N.W.2d
699, 708 n.3 (Iowa 2016) (acknowledging that, although it would be helpful for a
party to provide the district court with the same authorities raised on appeal, “[e]rror
preservation does not turn . . . on the thoroughness of counsel’s research and
10 of 17
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briefing”); see also Bartlett Grain Co., LP v. Sheeder, 829 N.W.2d 18, 24 n.4 (Iowa
2013) (finding error preserved, even though parties did not cite to specific UCC
provision because appellant alerted the court of its “essential claim”); Collister v.
City of Council Bluffs, 534 N.W.2d 453, 454–55 (Iowa 1995) (holding that the city
preserved error on a statutory immunity argument by claiming at trial, without citing
the statute, that there was no duty to warn the plaintiffs).
In JBS Swift & Co. v. Ochoa, 888 N.W.2d 887, 893 (Iowa 2016), the
appellant failed to argue before the agency that Iowa Code section 85.34(3)(b)
prohibits simultaneous receipt of permanent partial and permanent total disability
payments.

However, “the issue of whether section 84.34 taken as a whole

authorizes concurrent awards of permanent partial disability and permanent total
disability benefits was certainly briefed by both sides and raised before the
agency.” JBS Swift & Co., 888 N.W.2d at 893. The supreme court characterized
the appellant’s cite to section 85.34(3)(b) for the first time on appeal as “additional
ammunition for the same argument . . . made below—not a new argument
advanced on appeal.” Id.4
We choose to address both of Ames 2304’s increase-in-intensity
arguments.

4

A number of states provide an exception to the error-preservation rule when a party
raises a new theory of statutory interpretation on appeal. See, e.g., Bleecker St. Mgmt.
Co. v. New York State Div. of Hous. & Cmty. Renewal, 727 N.Y.S.2d 76, 77 (N.Y. App.
Div. 2001) (considering claim involving “solely a question of statutory interpretation” raised
for the first time on appeal); Bennett v. Hardy, 784 P.2d 1258, 1260 (Wash. 1990) (“[A]
statute not addressed below but pertinent to the substantive issues which were raised
below may be considered for the first time on appeal.”).
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D. Analysis.
We address Ames 2304’s argument made to the district court—that the
provisions of section 29.307(2)(a)(i) only apply to interior remodels that enlarge,
expand or extend the size of the nonconforming structure, and, because its
remodel plan does not change the structure’s size, it was error to apply the
“increase in intensity” prohibition found in paragraph (i).

The “Enlargement”

paragraph states in relevant part: “A nonconforming use may not be increased in
intensity and may not be enlarged, expanded, or extended to occupy parts of
another structure or portions of a lot that it did not occupy.” Ames, Iowa Mun. Code
§ 29.307(2)(a)(i)(a).

It is not disputed that the proposed remodel is not an

enlargement, expansion, or extension. It follows, as Ames 2304 argues, that it is
entitled to a permit for the interior remodel because the ordinance provides:
“Exterior or interior remodeling or improvements to a structure containing a
nonconforming use shall be permitted, provided that any proposed enlargement,
expansion or extension shall be subject to the provisions set forth in the above
paragraph.” Id. § 29.307(2)(a)(ii) (emphasis added). The argument is attractive at
first blush, particularly in view of the ordinance’s ambiguity. But, we must consider
the ordinance in its entirety, not just isolated words or phrases, in order to discern
its natural and intended meaning. See Brewer-Strong v. HNI Corp., 913 N.W.2d
235, 251 (Iowa 2018); City of Okoboji, 717 N.W.2d at, 314.
In addressing the argument made by Ames 2304, the district court
determined that the “increase in intensity” term set forth in section 29.307(2)(a)(i)
applies equally to interior remodels that do not enlarge the nonconforming
structure and those that do enlarge the nonconforming use, reasoning:
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It would be incongruent to assert that paragraph (ii) denied the City
discretion to prohibit the remodeling in light of the overarching
responsibilities set out in (1)(a). [Ames 2304]’s argument would
allow remodeling that would increase the intensity of the
nonconformance without any oversight by the City of Ames. [Ames
2304]’s initial position is that it could remodel the existing structure
to add 50 occupants and the [Board] could not prevent such a
remodeling as long as the building’s interior dimensions did not
change.
The ordinance concerning nonconforming uses states the following as its purpose:
It is the general policy of the City to allow uses, structures and
lots that came into existence legally, in conformance with thenapplicable requirements, to continue to exist and be put to productive
use, but to mitigate adverse impact on conforming uses in the
vicinity. This Section establishes regulations governing uses,
structures and lots that were lawfully established but that do not
conform to one or more existing requirements of this Ordinance. The
regulations of this Section are intended to:
(i) Recognize the interests of property owners in continuing to
use their property;
(ii) Promote reuse and rehabilitation of existing buildings; and
(iii) Place reasonable limits on the expansion of
nonconformities that have the potential to adversely affect
surrounding properties and the community as a whole.
Id. § 29.307(1)(a). The purpose set forth in section 29.307(1)(a)(iii)—limiting the
expansion of nonconforming uses, structures, and lots that have the potential to
adversely affect the area and community—aligns with a prohibition of increases in
intensity in the context of nonconforming residential uses. Therefore, we agree
with the district court that remodeling of a nonconforming use, residential or not, is
subject to the application of the section 29.307(2)(a) prohibition against increasing
the intensity of the nonconforming use.
We move on to the argument Ames 2304 did not make to the district court:
that the “increase in intensity” prohibition does not apply to its remodel based on
the definition of “intensity” set forth in the ordinance.

Article 2 of the Ames
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Municipal Code pertains to rules of construction and definitions. See Ames, Iowa
Mun. Code §§ 29.200-29.201.

Specifically, it supplies definitions for various

ordinance terms. See id. § 29.201. It defines intensity to mean “the degree or
level of concentration to which land is used for commercial, industrial or any other
nonresidential purpose.” See id. § 29.201(109). Apartment buildings are classified
as residential use.5 See id. § 29.501(4), tbl. 29.501(4)-1. Because the “intensity”
definition concerns only nonresidential purposes, Ames 2304 argues the Board
acted illegally in denying its request for a permit for interior remodel of its apartment
building—a residential use. The argument is not without merit. The ordinance’s
“intensity” definition specifically applies to “commercial, industrial, and other
nonresidential purpose[s].” See id. § 29.201(109) (emphasis added). Residential
uses are not mentioned. “[L]egislative intent is expressed by omission as well as
by inclusion, and the express mention of one thing implies the exclusion of others
not so mentioned.” Homan v. Branstad, 887 N.W.2d 153, 166 (Iowa 2016) (quoting
Marcus v. Young, 538 N.W.2d 285, 289 (Iowa 1995). It would thus appear that the
section 29.201(109) definition of “intensity,” is not applicable to nonconforming use
residential remodels. But that does not end the matter.
Having decided the ordinance’s prohibition against increases in intensity of
nonconforming uses is applicable to the proposed remodel, and that the section
29.201(109) “intensity” definition is not applicable to residential uses, we must look
for a definition elsewhere. The logical place is to first look at other provisions of

5

Apartment dwellings containing twelve or less units belong in Residential Medium
Density (RM) zones. See Ames, Iowa Mun. Code § 29.702, tbl. 29.702(2). “Apartment
dwelling means a dwelling containing three or more residential units.” Id. § 29.201(14).
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ordinance. We found only one instance where “intensity” is tied to residential uses.
Section 29.307(3)(c), concerning restoration of damaged nonconforming
structures, provides that any nonconforming structure damaged by natural disaster
to the extent of 70% of its assessed value may be rebuilt “provided such rebuilding
does not increase the intensity of use, as determined by the number of dwelling
units (for residences).” Although “intensity,” as applied to residential uses in the
context of the general purposes of the nonconformities section of the ordinance,
could well be tied to the number of bedrooms, number of occupants, number of
required off-street parking spaces, or other factors, the ordinance does not do so.
Instead, at least in the one instance we could find, the ordinance ties “intensity” to
just the number of dwelling units. We therefore conclude the section 29.307(2)(a)
prohibition of increases in intensity, as applied to residential uses, is tied only to
an increase in the number of dwelling units. If it was intended that increase in
intensity be tied to other factors, such as increase in number of bedrooms, increase
in number of occupants, or increase in number of required off-street parking
spaces, the ordinance could well have been so drafted.
The proposed remodel does not increase the number of dwelling units.
Under our interpretation of the ordinance, the proposed remodel does not violate
the ordinance’s prohibition against an increase in intensity of the nonconforming
use. The Board erroneously concluded otherwise.

It follows that substantial

evidence does not support the Board’s findings and the Board acted illegally in
denying the permit on the basis the proposed remodel would increase the intensity
of the nonconforming use.
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IV. Conclusion.
The Board correctly determined the ordinance concerning nonconforming
uses prohibits it from approving a permit for an interior remodel that increases the
intensity of the nonconforming use. But, in relying on its erroneous interpretation
of section 29.307(2)(a), the Board acted illegally in denying Ames 2304 a permit
for its proposed interior remodel. We therefore reverse the judgment of the district
court. We remand to the district court for entry of an order sustaining the writ of
certiorari.
REVERSED AND REMANDED.
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