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QUESTIONS PRESENTED FOR REVIEW
I. DID THE DISTRICT COURT ERR IN ASSESSING
FINANCIAL
OBLIGATIONS
TO
CURRY
WITHOUT
FIRST MAKING A CONSTITUTIONALLY MANDATED
DETERMINATION OF HIS REASONABLE ABILITY TO PAY?
II. DID THE COURT ABUSE ITS DISCRETION WHEN IT
SENTENCED CURRY TO THE MAXIMUM MANDATORY
SENTENCE?
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STATEMENT IN SUPPORT OF FURTHER REVIEW

COMES NOW Appellant-Defendant Stephon Curry and
pursuant to Iowa R. App. 6.1103 requests further review of the
November 21, 2018, decision in State of Iowa v. Stephon
Travell Curry, Supreme Court No. 17-1351.

1.

The Iowa Court of Appeals erred 1n finding that

Curry was not deprived of his constitutional rights when the
District Court failed to preemptively determine his reasonable
ability to pay before assessing restitution. (Opinion).
2.

The Iowa Court of Appeals erred in finding the

District Court did not abuse its discretion when it sentenced
Curry. (Opinion).
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STATEMENT OF THE CASE

Stephan Curry seeks further review of the Court of
Appeals decision affirming the District Court's order that he
pay restitution following his conviction for Robbery in the
Second Degree, a Class C forcible felony, in violation of Iowa
Code sections 711.1(1)(b) and 711.3, and his sentence of ten
years confinement.
ARGUMENT
THE DISTRICT COURT ERRED IN ASSESSING
FINANCIAL OBLIGATIONS TO CURRY WITHOUT FIRST
MAKING
A
CONSTITUTIONALLY
MANDATED
DETERMINATION OF HIS REASONABLE ABILITY TO PAY.
I.

The Court of Appeals found that District Court was
correct

in

not

determination

making

because

a

reasonable

the

amount

ability

to

pay

of restitution

was

undetermined at the time of sentencing. The Court of Appeals
cited to State v. Jackson, 601 N.W.2d 354, 357 (Iowa 1999) in
support of its position. (Opinion p. 4). In issuing its opinion,
the

Court of Appeals

failed

to

address

the

statutory

requirement established in Iowa Code Section 910.3 that

9

requires the District Court establish at least a tern porary
restitution plan at the time of sentencing, as well as the
established

Supreme

Court

precedent

that

contradicts

Jackson, requiring a finding of the defendant's reasonable
ability to pay prior to establishing a restitution plan. See Iowa
Code § 910.3 (2017); see also State v. Harrison, 351 N.W.2d
526, 529 (Iowa 1984) (Section 910.2 requires "the sentencing
court to order restitution in the plan of restitution 'for court
costs, court-appointed attorney fees or the expense of a public
defender when applicable' only 'to the extent that the offender
is reasonable able to [make such restitution]."'); and State v.
Haines, 360 N. W.2d 797 (Iowa 1985) (The statute requires the
district

court

to

"determine whether

the

defendant 1s

reasonably able to pay and to sentence accordingly.").
Curry contends that the District Court has an affirmative
obligation to 1) preemptively make a determination regarding
his reasonable ability to pay restitution (court costs, attorney
fees, jail room and board, etc.) before issuing a plan of
restitution; 2) establish, at the very least, a temporary
10

restitution plan at the time of sentencing; or, in the
alternative, 3) by ordering Curry to pay restitution in the form
of court costs, the Clerk of Court was statutorily required to
assess said fees and costs to Curry once they were filed with
the Clerk-absent any further requirement for a court ordereffectively establishing a restitution plan.

See Goodrich v.

State, 608 N.W.2d 774, 776 (Iowa 2000); State v. Coleman,
907 N.W.2d 124, 149 (Iowa 2018); see also Iowa Code § 910.3
(20 1 7) ("If the full amount of restitution cannot be determined
at the time of sentencing, the court shall issue a temporary
order determining

a

reasonable

amount for

restitution

identified up to that time.") (emphasis added); see also Iowa
Code § 602.8102(141) (2017)("Carry out duties relating to the
entry of judgment as provided in rule of criminal procedure
2.23,

Iowa

court

rules."); .Iowa

Code

§§

625.8

and

602.8102(99) (2017) (The clerk of court must collect the court
reporter fees); Iowa Code § 602.8102(135) (2017) ("Carry out
duties

relating

to

deferred judgments,

probations,

and

restitution as provided in sections 907.4 and 907.8, and
11

chapter 910."); Iowa Code§ 602.8106(1) (2017) (The clerk of
court is to collect filing fees in criminal cases where judgment
is rendered).

a.
The District Court must preemptively make a
determination as to reasonable ability to pay restitution.
The cases all concur that the sentencing court is
constitutionally required to make a determination as to the
defendant's reasonable ability to pay. The question is when
this determination needs to be made. Harrison, Haines, Van
Hoff, Goodrich, Dudley, and Coleman all agree that the
determination must be made before the order or plan of
restitution is put into place. See Harrison, 351 N.W.2d at 529;
Haines, 360 N.W.2d at 797; State v. Van Hoff, 415 N.W.2d
647, 648 (Iowa 1987); Goodrich, 608 N.W.2d at 776; State v.
Dudley, 766 N.W.2d 606, 615 (Iowa 2009); State v. Coleman,
907 N.W. 124, 149 (Iowa 2018). But the issue the sentencing
court is faced with, when making the determination before the
total amount of restitution is known, is how to make a
determination when the entire set of circumstances 1s

12

unknown.

See Haines, 360 N.W.2d at 796; Van Hoff, 415

N.W.2d at 648-9. In an attempt to address this concern, the
Court in Jackson stated that until the complete plan of
restitution was completed by the court, "the court is not
required to give consideration to the defendant's ability to
pay." Jackson, 601 N.W.2d at 357.

The problem with this

interpretation is that it is in direct conflict with section 910.2.
Additionally, the Court did not clarify what it considers a
"complete plan of restitution." This is particularly concerning
when considered in light of the extended amount of time it
may take the court to complete the plan of restitution. While
910.3 requires the State to submit restitution applications
within 30-days of sentencing, the Court of Appeals has
interpreted that timeline to be a guideline.

See State v.

Bradley, 637 N.W.2d 206, 212-213 (Iowa Ct. App. 2001)
(Failure by the State to meet the thirty-day requirement for
restitution applications in 910.3 "is merely directory and not
mandatory." Furthermore, "the State's failure to comply with
the thirty-day requirement will not affect the validity of
13

subsequent proceedings unless prejudice is shown.") (citations
omitted).
The Jackson Court went further, requiring the defendant
to request modification of the plan of payment under 910.7
prior to being able to appeal restitution. Jackson, 601 N.W.2d
at 357.

The Court in Jose tried to further distinguish the

issue, stating that the "reasonability to pay" is not a directly
appealable issue because it is addressing the plan of payment
not the plan of restitution. State v. Jose, 636 N.W.2d 38, 45
(Iowa 2001).
In addition to that confusion, the Court of Appeals has
applied their own interpretation to this issue in some of its
recent opinions, further mudding the waters.l In Kurtz, the
Court of Appeals interpreted Harrison to require two parts to a
"restitution order'':

the plan of restitution and the plan of

payment. State v. Kurtz, 878 N.W.2d 469, 471 (Iowa Ct. App.
2016); See also State v. Johnson, 887 N.W.2d 178, 183 (Iowa

Defendant does note that the Court of Appeals cases are not
controlling law on this issue, and once again urges this Court
to address this matter and clarify the law.
14
1

Ct. App. 2016). It is unclear how the Court of Appeals reached
this determination since the only place in Harrison where the
phrase "restitution order" appears is in relation to the Court's
decision of the case ("we vacate the restitution order ... " and
"We vacate and remand the restitution order ... " Harrison, 351
N.W.2d at 327, 329), and neither section 910.2, 910.3, 910.4,
or 910.5 mentions the creation of a "restitution order" by the
sentencing court. 2

See Iowa Code §§ 910.2, 910.3, 910.4,

910.5 (2017). The analysis portion of Harrison specifically
refers to the two-part process of restitution:

the plan of

restitution ordered by the court, and the plan of payment
established by the department of corrections or similar agency,
but says nothing regarding a complete "restitution order".
A review of the Supreme Court cases discussed above
reveals the term "restitution order'' used for the first time in
J anz. It appears the Court uses the term "restitution order"
interchangeably with the phrase "plan of restitution." State v.
Janz, 358 N.W.2d 547, 548 (Iowa 1984) ("The State's fallback
position is that a plan of restitution or restitution order is
never appealable because there is no specific authority for
such an appeal in Iowa Code section 814.6 (1983).")(emphasis
added). The use of the phrase "restitution order" in both Van
Hoff and Kaelin also seem to use the term interchangeably
with "plan of restitution." State v. Kaelin, 362 N.W.2d 526,
527-528 (Iowa 1985); Van Hoff, 415 N.W.2d at 648-649.
15
2

Harrison, 351 N.W.2d at 528-529. The Kurtz court found that
until a defendant had both portions, the plan of restitution
and the plan of payment, or the "restitution order", prior to the

notice of appeal being filed, a direct appeal on restitution could
not occur. 3 Kurtz, 878 N.W.2d at 472. The Court of Appeals
in Alexander provided a succinct statement of this position:
Our rule regarding the ability to appeal a restitution
order can be summarized as follows: A restitution
order is not appealable until it is complete; the
restitution order is complete when it incorporates
both the total amounts of the plan of restitution and
the plan of payment.
A defendant must also
petition the court for a modification before they
challenge the amount of restitution. If the above
requirements are met, our Constitution requires the
court to make a finding of the defendant's
reasonable ability to pay.
State v. Alexander, No. 16-0669, 2017 WL 510950, at *3 (Iowa
Ct. App. Feb. 8, 20 17).

The issue with this position is the unlikelihood that a
defendant will have both the plan of restitution and plan of
payment prior to the notice of appeal being filed. While a
defendant has 30-days from the date of sentencing to file his
notice of appeal, most file their notice of appeal immediately or
shortly thereafter sentencing. Furthermore, the State has a
minimum of 30-days in which to file for pecuniary restitution.
See Bradley, 637 N.W.2d at 212-213 (emphasis added).
16
3

The current state of the law is inapposite of the Iowa
Code and the constitutionally mandated requirement that the
Court determine the defendant's reasonable ability to pay prior
to creating the plan of restitution. To require a defendant to
obtain a

"complete plan of restitution" or a "complete

restitution order" and to first request modification under
910.7, before being able to directly appeal the plan of
restitution

1s

a

shirking

of

the

sentencing

court's

responsibilities established by the Iowa Legislature.

A

sentence is inherently illegal, and thus directly appealable, if
the sentencing court ordered restitution without making a
determination as to the defendant's reasonable ability to pay.

b.
The District Court had an affirmative obligation
to issue, at the very least, a temporary plan of restitution
at the time of sentencing.
The District Court erred in failing to provide a temporary
plan of restitution at the time of sentencing, in violation of
Iowa Code section 910.3. Iowa Code section 901.3 states that

at the time of sentencing the district court:
shall set out the amount of restitution .. .If the full
amount of restitution cannot be determined at the
17

time of sentencing, the court shall issue a
temporary order determining a reasonable
amount of restitution identified up to that time.
At a later date as determined by the court, the court
shall issue a permanent, supplemental order,
setting the full amount of restitution. The court
shall order further supplemental orders, if
necessary. These court orders shall be known as
the plan of restitution.
Iowa Code § 910.3 (2017)(emphasis added).

It is not one

specific order from the district court that is considered the
plan of restitution, but each one individually and all of the
orders together.

A district court must establish a plan of

restitution at the time of sentencing, whether final or
temporary.
While section 910.3 requires the State to file all pecuniary
restitution claims within 30-days of sentencing, the Court of
Appeals has found that the 30-day period is not a mandatory
period but "merely directory," and a delay by the State in filing
for restitution will not "affect the validity of subsequent
proceedings unless prejudice is shown."

See Bradley, 637

N.W.2d at 212-213. To hold that a defendant cannot appeal
his sentence, specifically the restitution portion, until all
18

restitution amounts have been filed with the Court, and that
there is no definite timeframe in which the State must comply
with the statute, effectively precludes a defendant from ever
appealing a valid portion of his sentence.
By failing to establish even a

temporary plan of

restitution at sentencing, the District Court erred and this
Court should reverse and remand Curry's case for a new
sentencing hearing.

c.
By ordering Curry to pay restitution in the form
of court costs, the District Court effectively established a
temporary restitution plan.
By ordering Curry to pay court costs and attorney fees,
the District Court created a restitution plan within the
meaning of section 910.3, albeit a temporary one because the
amounts were unknown. By issuing the Order of Disposition
sentencing Curry to pay court costs, even with unknown
amounts, the matter of assessment and enforcement of those
amounts became a matter for the clerk of court.

See Iowa

Code §§ 602.8102(141), 625.8, 602.8102(99), 602.8102(135),
and 602.8106(1) (2017).
19

The clerk is required to send the restitution plan to the
Department of Correctional Services if the defendant is placed
on probation.

Iowa Code §§ 907.8 and 910.4 (2017).

The

court is required to send the restitution plan to the
Department of Correction if the defendant is incarcerated.
Iowa Code § 910.5(1)(a) (2017). The clerk of court carries out
this duty for the court.

Iowa Code § 602.8102(135), (141)

(20 17). The restitution plan is complete after sentencing when
the clerk assesses the fines, fees, surcharges and other
restitution as order by the judgment order.

In general,

nothing more will filed unless the defendant is sentenced to
custody of the Department of Corrections. The Department of
Corrections is required to "prepare a restitution plan of
payment or modify any existing plan of payment." Iowa Code §
910.5(1)(d) (2017).
The restitution plan of payment is final at the time of
sentencing.

Generally, the court requires payment of fines,

surcharges, attorney fees and other restitution be paid the day
of sentencing.

Iowa Ct. R. 26.2(1)("A person shall be
20

instructed to pay the court debt with the office of the clerk of
court on the date of imposition of the court debt."); Iowa Code
§ 602.807(1)(a) (2017)('"'Court debt" means all fines, penalties,

court costs, fees, forfeited bail, surcharges under chapter 911,
victim restitution, court-appointed attorney fees or expenses of
a public defender ordered pursuant to section 815.9, or fees
charged pursuant to section 356.7 or 904.108."). However, at
sentencing, the court may establish a payment plan. Iowa Ct.
R. 26.2(2)(1)-(5).

The· sentencing order did establish a

payment plan in the Order of Disposition: "All sums are due
and payable by August 30, 2018." (Order of Disposition)(App.
pp. 14-16).
A review of Iowa Courts Online shows that Curry has
been assessed with $260.00 in court costs. See Iowa Courts
Online

Financials

for

case

https: //www.iowacourts.state.ia.us.

number

FECR115064,

These amounts have

been assessed without any subsequent order from the Court
directing the amount of restitution.

21

Between

the

Order

of

Disposition

establishing

a

temporary restitution plan and the payment plan established
within the Order of Disposition, this Court should grant
further review to clarify the status of the law regarding
restitution.
II.

THE COURT ABUSED ITS DISCRETION WHEN IT
SENTENCED CURRY TO THE ~MUM MANDATORY
SENTENCE.

The district court abused its discretion in imposing
judgment. In exercising its discretion, "the district court is to
weigh all pertinent matters in determining a proper sentence
including

the

circumstances,

nature
the

of

the

defendant's

offense,
age,

the

attending

character,

and

propensities or chances of reform." State v. Loyd, 530 N.W.2d
708, 713 (Iowa 1995)(quoting State v. Johnson, 513 N.W.2d
717, 719 (Iowa 1994)).
Sentencing decisions of the district court are cloaked
with a strong presumption in their favor.

Where, as here, a

defendant does not assert that the imposed sentence is
outside the statutory limits, the sentence will be set aside only
22

for an abuse of discretion.

An abuse of discretion is found

only when the sentencing court exercises its discretion on
grounds or for reasons clearly untenable or to an extent
clearly unreasonable. State v. Thomas, 547 N.W.2d 223, 225
(Iowa 1996)(citations omitted).
"When a sentence is not mandatory, the district court
must exercise its discretion in determining what sentence to
impose."

Thomas, 547 N.W.2d at 225.

In considering

sentencing options the court is to determine, in its discretion,
which of the authorized sentences will provide both the
maximum opportunity for the rehabilitation of the defendant
and for the protection of the community from further offenses
by the defendant and others.

Iowa Code § 90 1.5; State v.

Hildebrand, 280 N.W.2d 393, 395 (Iowa 1979).

The courts

owe a duty to the public as much as to defendant in
determining a proper sentence. State v. August, 589 N.W.2d
740, 744 (Iowa 1999).

The punishment should fit both the

crime and the individual. Id.

23

"The nature of the offense alone cannot be determinative
of a discretionary sentence." State v. Dvorsky, 322 N.W.2d 62,
67 (Iowa 1982). However, the district court enjoys the latitude
to place greater importance on one sentencing consideration
over others.
1983).

State v. Wright, 340 N.W.2d 590, 593 (Iowa

"The application of these goals and factors to an

individual case, of course, will not always lead to the same
sentence." State v. Valin, 724 N.W.2d 440, 445 (Iowa 2006).
In determining whether the district court considered pertinent
matters in imposing a particular sentence, we look to all parts
of the record to find supporting reasons. State v. Jason, 779
N.W.2d 66, 76 (Iowa Ct. App. 2009).
A person convicted of robbery in the second degree must
serve between one-half and seven-tenths of the maximum
term of the person's prison sentence. Iowa Code § 902.12(3)
(2017).

In considering the mandatory sentence, the court

must consider "all pertinent information including the
person's criminal record, a validated risk assessment, and the

24

negative impact the offense has had on the victim or other
persons." Iowa Code § 90 1.11 (3) (20 17).
In this case the Court stated the following reasons for
imposing the minimum sentence in this case:
Additionally, pursuant to Iowa Code Sections
901.11(3), 902.12, and -excuse me, 902.12(3), I
have considered the presentence report, the
validated risk assessment prepared by the Sixth
Judicial District Department of Corrections which
concludes that Mr. Curry scores high for violence
and moderate high for victimization, considered the
nature of this offense and including the fact that it
was a violent crime, and I conclude that Defendant
shall serve a minimum sentence of at least seventenths of the maximum term of his prison sentence,
his ten-year sentence, before being eligible for
parole or work release. The reasons cited are the
same reasons for the imposition of the ten-year
prison term, along with the fact it is mandatory
under our forcible felony categories.
(Sent. Tr. p. 8 Ll7 -p. 9 L6). The Court abused its discretion
when it failed to consider the mitigating factors present. Curry
not only finished high school while incarcerated pending trial,
he also became a father. (Sent. Tr. p. 6 Ll4-21; Sent. Tr. p. 7
L23-p. 8 LS; PSI) (Conf. App. pp. 8-17).

Curry expressed a

desire to change and told the Court that he was hopeful that

25

therapy within prison would be beneficial to him. (Sent. Tr. p.
6 L22-p. 7 L8). The Court did not give adequate consideration
to these factors when it sentenced Curry to the maximum
percentage of time to be served before he would be eligible for
parole or work release.
It is within this Court's power to determine that the

District Court abused its discretion and to vacate an unfair
and excessive sentence. Wright, 340 N.W.2d at 592. In this
case, Curry should have received one-half of his mandatory
prison sentence set as the minimum instead of seven-tenths.
Curry's sentence should be vacated and the case remanded for
re-sentencing.
CONCLUSION

For

the

reasons

argued

above,

Stephon

Curry

respectfully requests this Court grant his application for
further review and reverse and remand his case to the District
Court for a new sentencing hearing.
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IN THE COURT OF APPEALS OF IOWA
No. 17-1351
Filed November 21, 2018

STATE OF IOWA,
Plaintiff-Appellee,

vs.
STEPHON TRAVELL CURRY,
Defendant-Appellant.

Appeal from the Iowa District Court for Johnson County, Paul D. Miller,
Judge.

00

The defendant challenges the sentence imposed upon his conviction for

0

N

robbery in the second degree. AFFIRMED.

Mark C. Smith, State Appellate Defender, and Brenda J. Gohr, Assistant
Appellate Defender, for appellant.
Thomas J. Miller, Attorney General, Kevin R. Cmelik, Israel J. Kodiaga, and
Kelli A. Huser (until withdrawal), Assistant Attorneys General, for appellee.

Considered by Potterfield, P.J., and Bower and McDonald, JJ.

1 of 5

2
McDONALD, Judge.

Stephan Curry pleaded guilty to robbery in the second degree, in violation
of Iowa Code sections 711.1 (1 )(b) and 711.3 (2017). The district court sentenced
Curry to an indeterminate term of incarceration not to exceed ten years with a
mandatory minimum term of seven-tenths of the maximum sentence. The district
court also ordered Curry to pay victim restitution, court costs, and attorney's fees.
With respect to court costs, the amount was not yet determined, and the district
court did not determine whether the defendant had the reasonable ability to pay
the court costs. With respect to the reimbursement of attorney's fees, the district
court found Curry had the reasonable ability to pay $0; in other words, the district
court found Curry did not have the reasonable ability to pay attorney fees in any
amount.

In this direct appeal, Curry challenges the district court's exercise of

discretion in imposing sentence and the district court's failure to determine whether
Curry was reasonably able to pay court costs.
We first address Curry's challenge to the district court's exercise of
discretion in imposing sentence. We review a sentence within the statutory limits
for an abuse of discretion. See State v. Seats, 865 N.W.2d 545, 552 (Iowa 2015).
We will find an abuse of discretion only when the grounds for a decision were
clearly unreasonable or clearly untenable. See State v. Formaro, 638 N.W.2d 720,
724 (Iowa 2002).
The district court did not abuse its discretion in imposing Curry's sentence.
In imposing sentence, the district court should consider all information pertinent to
the sentencing decision, including, but not limited to, "the nature of the offense, the
attending circumstances, defendant's age, character and propensities and
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chances of his [or her] reform." State v. August, 589 N.W.2d 740, 744 (Iowa 1999)
(quoting State v. Hildebrand, 280 N.W.2d 393, 396 (Iowa 1979)). The record
shows the district court considered pertinent information and no improper
information in imposing sentence on the defendant. Curry does not dispute this,
but he claims the court did not give "adequate consideration" to mitigating factors.
For example, Curry claims the district court should have placed greater weight on
the fact Curry had finished high school while incarcerated, had recently become a
father, and hoped to change. These facts were before the district court, but the
district court is allowed to operate "according to the dictates of [its] own
conscience." Formaro, 638 N.W.2d at 725. The district court is not required to
acknowledge each claim of mitigation urged by the defendant. Ultimately, "[w]hile
the defendant may wish the district court would have reached a different result in
considering the relevant sentencing factors, mere disagreement with the court's
sentencing decision is not a ground for relief." State v. Worby, No. 17-1832, 2018
Wl 4360995, at *1 (Iowa Ct. App. Sept. 12, 2018). Curry has failed to establish
the district court abused its discretion in imposing sentence.
Curry next challenges the district court's failure to determine whether he
had the reasonable ability to pay court costs. In his brief, Curry argues the district
court "had an affirmative obligation to preemptively make a determination
regarding his reasonable ability to pay" court costs even though the amount of
courts costs was not yet determined.

Review of restitution orders are for the

correction of errors of law. See State v. Jose, 636 N.W.2d 38, 43 (Iowa 2001).
The district court did not commit legal error. A reasonable-ability-to-pay
determination "is a constitutional prerequisite for a criminal restitution order such
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as that provided by Iowa Code chapter 910." State v. Van Hoff, 415 N.W.2d 647,
648 (Iowa 1987). Until the amount of restitution is set, however, "the [district] court
is not required to give consideration to the defendant's ability to pay." State v.
Jackson, 601 N.W.2d 354, 357 (Iowa 1999). State v. Brown, No. 16-1118, 2017

WL 2181568, at *4 (Iowa Ct. App. May 17, 2017) (holding appeal premature where
restitution order did not include a specific amount of pecuniary damages); State v.
Kemmerling, No. 16-0221,2016 WL 5933408, at *1 (Iowa Ct. App. Oct. 12, 2016)

("Because the total amount of restitution had not yet been determined by the time
the notice of appeal was filed any challenge to the restitution order in this case is
premature."). Indeed, we have held it is an abuse of discretion to determine the
defendant's reasonable ability to pay where there is insufficient record to determine
the amount of restitution owed. See State v. Campbell, No. 15-1181, 2016 WL
4543763, at *4 (Iowa Ct. App. Aug. 31, 2016) ("We believe a sentencing court
cannot determine a defendant's ability to pay restitution without, at a minimum, an
estimate of the total amount of restitution, and we find the sentencing court's
determination of Campbell's ability to pay was premature and lacked evidentiary
support."). The district court was correct in not determining Curry's reasonable
ability to pay court costs when the costs were undetermined at the time of
sentencing.
For the above stated reasons, we affirm the defendant's sentence.
AFFIRMED.
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