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RESPONSE TO QUESTIONS PRESENTED FOR REVIEW

1. The Court of Appeals ruled that the Defendant, Bodensteiner,
could not prove as a matter of law that its agents had not made an expressed
warranty to Plaintiff, Jason Cannon. Consequently Bodensteiner is seeking
review.

2. The first issue is not as framed by Bodensteiner whether there is a
genuine issue of material fact concerning oral statements. This factual
dispute is obvious. The conclusary second issue that the oral statements were
not a basis of the bargain is also factually disputed. Cannon asserts that the
oral statements were the bargain as the deal was made orally when he agreed
trade for the tractor and pay an extra $1,000 for transport the Monticello to
the Clermont dealership prior to signing the paper presented by
Bodensteiner's salesman Monroe.

3. Since the Supreme Court has the ability to review any issues raised
on appeal, if it grants further review, Jason Cannon is asking that the Court
review whether the Court of Appeals erred in upholding summary judgment
on the causes of action for fraudulent misrepresentation, breach of implied
warranties, breach of an implied covenant of good faith and fair dealing and

rescission.
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STATEMENT SUPPORTING RESISTANCE TO
APPLICATION FOR FURTHER REVIEW

COMES NOW Cannon, and for his resistance to the application of
Bodensteiner for further review, states as follows:

1. Further review was requested by Bodensteiner because the issue is
purportedly one that presents a question which is fundamental, urgent and of
broad public importance requiring prompt or ultimate determination by the
Supreme Court per Rule 6.1101(2)(d).

2. The basis of the claim outlined in 1 is that the Court of Appeals
ruling violated Article I, §21 of the Iowa Constitution, which is raised for the
first time in this application. The Article states: "No bill of attainder, ex post
facto law or law impairing the obligation of contracts shall ever be passed".

3. The question addressed by the Court of Appeals was whether the

oral statements ascribed to salesman, Monroe, an agent of Bodensteiner, by



Cannon could be characterized as a matter of law as not creating an express
warranty. Cannon contended that salesman, Monroe advised him that a Case
305 tractor, held a Bodensteiner's Monticello dealership was in good
condition and fit for immediate use by him in the manure hauling business.
Bodensteiner argued that, as a matter of law, an express warranty could not
be created because of the terms of a pre-printed form utilized by
Bodensteiner Implement Company, which applies only to John Deere
equipment, not Case equipment, indicating: "The John Deere warranty
applicable to new John Deere product(s) is printed on the back side of this
document. There is no warranty on used products." A copy of this document
is attached to this resistance and marked as Exhibit A.

4. This form was signed after the sale was agreed to and not
specifically made a part of that bargain according to Cannon.

5. As noted by the Court of Appeals, UCC §554.2316(1) provides
that: "Words or conduct relevant to the creation of an express warranty and
words or conduct tending to negate or limit warranty shall be construed
where ever reasonable as consistent with each other; but . . . negation or
limitation is inoperative to the extent that such construction is

unreasonable."



6. Bodensteiner's also argued that salesman, Monroe's statements

were "merely puffing" or opinion.

7. The Court of Appeals aptly observed that this conclusion could not

be determined as a matter of law and required determination by a factfinder.

Accordingly it found that there is a genuine issue of material fact.

8. Contrary to the representations made by Bodensteiner in his

application for further review, the Court did not find that, as a matter of law,

in all instances oral statements control over written disclaimers.

are.

9. The chronology asserted by Cannon and supported by his materials

1) He asked his long-time Bodensteiner salesman, Roger
Monroe, if there were any Case tractors available because he
had been advised by the dealership's mechanic that he would
need warranty repairs on his John Deere 8430 that would put
his tractor out of service for the next three weeks(App540,636);
2) Bodensteiner implement, did an inspection of Cannon's
tractor to be sure that it was fully cognizant of any defects that
it might have(App588-9);

3) Salesman, Monroe, consulted the computer regarding

tractors available at other Bodensteiner dealerships and



identified a Case 305 in Monticello. Cannon had requested a
285(App585);

4) Salesman Monroe, represented that the tractor had been
inspected in the shop by the Monticello dealership and it was
ready (App385-8). Monroe advised Cannon that he could have
the tractor if he agreed to purchase it sight unseen, but not
otherwise, as he did not want to incur the cost of $1,000
transportation to Clermont(App485, 586);

5) On salesman Monroe's representation, Cannon agreed to the
transaction which required a trade-in of his John Deere tractor
for the Case plus payment of $1,000(App586,613);

6) The tractor arrived at Clermont as Cannon was picking it up,
salesman Monroe, presented him with a two-page printed form,
which on its face applied only to John Deere products but in
handwriting it indicated a Case tractor, Model 305 and the
purchase price(App498-9);

7) Both parties signed the pre-printed form which Monroe
characterized as a "purchase order" and Cannon left with the
tractor driving a few miles home. He then hooked onto an

empty manure tank to travel to the job site. He immediately



noticed that the tractor did not have enough pulling power. He
examined the tractor and was able to observe that 12 turbo bolts
had broken off then rusted at some time in the distant past.
Cannon observed that if the tractor had been examined it would
have been obvious (App567-569,586-588,609);
8) Still on 10/6, while driving the Case 305, 19th gear went out
of the tractor and then the hydraulic pump exploded(App567-
9);
9) Later that day or early the next morning, Cannon contacted
Monroe asked him to provide a loaner for the tractor, Monroe
refused returning Cannon to the Case warranty(App567-9);
10) Shortly after the explosion of the hydraulic pump, the
transmission overheated and the brakes failed. A later review of
the warranty repair record revealed that the previous owner
Gansen Pumping, had some of these same problems and that a
Case dealership in the Monticello area, Schermann's
Implement, had concluded that the tractor had inherent
mechanical problems(App572-3).

10. Cannon pled additional theories against Bodensteiner: 1) breach

of implied warranties; 2) fraudulent misrepresentation; 3) breach of the



covenant of good faith and fair dealing; and 4) rescission(App83-91). In the
event the Supreme Court grants further review, Cannon is requesting that
these issues be reviewed for the following reasons:

1) A disclaimer of implied warranties delivered after a sale deal is

made is ineffective, Limited Flying Club Inc v Wood, 632 F2d, 51(8th

Cir (Iowa) 1980);

2) If the facts are interpreted in the light most favorable to Cannon,
Bodensteiner salesman, Monroe clearly made a fraudulent
misrepresentation when he indicated that the Case 305 tractor was
inspected in Monticello and found to be fit and ready to go(App607).
Bodensteiner is liable for the misinformation provided by Monticello
re: the inspection, as Cannon would not have agreed to buy the tractor
unseen if he had not had Monroe's assurances.

3) The claim of breach of implied covenant of good faith and fair
dealing, as noted by the Court of Appeals generally operates upon any
express condition of a contract, the occurrence of which is largely or
exclusively within the control of one of the parties. The Court of
Appeals erroneously concluded that such a duty did not arise because
it did not analyze the question from the stand point that the contract

was oral and completed before the preprinted form was signed. Since



there is evidence to support that sequence, the cause of action should
have been remanded for trial.

4) Finally, the requested rescission remedy was discarded by the

Court of Appeals as not having been argued on equitable and statutory

grounds. However in his resistance to the MSJ(App502, §6), Canon

argues both grounds. These are both discussed in the memorandum in

support of the resistance under Issue IV(App523-4). The Court's

ruling on the motions addresses rescission in one line stating that there

is an adequate remedy at law without reference. If fraudulent

representation is reinstated the trier or fact will have to determine if

Cannon can prove it. If so he would be entitled to the remedy of

rescission.

WHEREFORE, Cannon prays that the Court deny the application for
further review and if it accepts the application that it accept review of all
theories pled against Bodensteiner in this case.
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STATEMENT OF THE CASE

Cannon agrees with Bodensteiner's statement of the case.

STATEMENT OF FACTS

Throughout the case, Bodensteiner has treated facts about which there
is a dispute as undisputed facts from its own viewpoint, overlooking that the
facts must be viewed in the light most favorable to Cannon. In its initial
MSJ, Bodensteiner presents the following "undisputed facts: 1)It does not do
Case warranty work; 2)It received the 305 Case tractor on trade from its
original owner covered by an extended Case warranty(App457); 3)The
tractor was purchased pursuant to a written contract, citing the preprinted
form at App498-499 but acknowledging it was signed after Cannon agreed

to purchase the tractor(App437-40); 4)That the Mitchell brothers also
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manure haulers, convinced Cannon to purchase the Case 305 tractor, not
salesman, Monroe(App450). [The Mitchells were deposed and both of them
have said that they have never driver a Case 305 tractor.] Salesman Monroe
convinced Cannon to purchase the 305 instead of the 285 driven by the
Mitchells which he requested(App562,585-6,616,622,625,630); 5)That
Cannon was comfortable purchasing the tractor because of the Case
warranty on it(App437-40). However, in a further submission, Bodensteiner
cited to Cannon's deposition(App648), where he stated that he never
discussed the Case warranty until after he made his purchase picking up the
tractor(App563,588).

In an affidavit filed with his resistance to the summary judgment,
Cannon again stated that he first talked to anyone about the Case warranty
only after he had picked up the tractor and that he was relying on salesman,
Monroe to find him a tractor that he could use immediately for manure
hauling. He relied on his assurances that this particular tractor was fit for
manure hauling, been checked over and was in good condition and ready to
go(App631,637). He knew Monroe was not aware of the past problems with
the tractor at that time but he thought the Monticello employees would have
known then because they spoke to the Gansens on trade-in and had inspected

it. An inspection would have revealed the broken turbo bolts and the short
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drive of the tractor should have revealed that 19th gear was not working
properly(App637).

In its original motion, Bodensteiner attempts to avoid liability from
misrepresentation because he did not inspect the tractor. However as the
entity sued its employees in Monticello are chargeable with
misrepresentation that the tractor was fit and ready to go for manure hauling.
Bodensteiner acknowledged that the tractor was plagued with mechanical
problems and not fixable(App437-40).

In a reply to Cannon's resistance, Bodensteiner's added additional
"undisputed facts": 1)Bodensteiner does John Deere warranty work but not
Case warranty work; 2)Bodensteiner made no express warranty; 3)The
preprinted form disclaimed any implied warranties; 4)The Case warranty
was transferred with the tractor; 5)Bodensteiner did not commit fraud-
misrepresentation or fail to exercise good faith and fair dealing; 6)The
tractor was purchased pursuant to a written contract. These are conclusions
disputed by Cannon.

Bodensteiner's statement of facts in its application contains a number
of inaccuracies. It states that Cannon has farmed his whole life which is not
in its citation(V2:902). It indicates that Cannon had extensive knowledge

about tractors and owned five tractors in his lifetime. The citation indicates
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that Cannon owned a skidloader, inherited a small White tractor and
purchased two John Deere tractors with Monroe's assistance prior to
obtaining the Case(AppV-2:906;App637-8,912&13). On page 10 if falsely
claims the Mitchell brothers were familiar with the Case 305 tractor. On
page 11 Bodensteiner indicates that Phil Kluesner, the Monticello dealership
salesman told Monroe the tractor was traded in, the former owner was a
manure pumping entity, it had a warranty, it was a good tractor, he had
driven it briefly and did not observe any problems. However the referenced
deposition testimony indicated Kluener described the tractor, stated he had
inspected it and it "went through the test okay", and it was a good tractor.
Monroe only assumed that he had driven it but it was not indicated. On page
12, Bodensteiner further indicates that Monroe provided Cannon with the
information about the Case warranty extended protection plan prior to his
purchase of the Case tractor which denied by Cannon(App648). At page 13,
Bodensteiner repeats that a selling point for the tractor was the existence of
the warranty, citing App926 where Cannon indicates that he has never seen
the warranty terms and had found out about the warranty specifics through
talking to Scott Busta at Windridge Implement, a Case dealer after he left

Bodensteiner. A further assertion is that Cannon understood he could go to

13



Monticello to inspect the tractor before purchasing it. It ineffectively cites
the trial court's ruling and App588:
Q: Had you wanted to test drive this tractor before you decided
fo purchase you knew you could have?
A: When I was talking to Roger [Monroe] on the phone when
this whole trucking fee came up he wasn't going to pay to have
the truck, go down and get it unless I wanted the tractor . . . so
I said I want the tractor if it is a good running tractor, if it is
going to work for me I want the tractor. He said it is fit, it is
ready, it is ready, it is field read.
Bodensteiner then states that the post-sale document signed is a purchase
contract setting forth excerpts in print considerably larger than the original
exhibit. The document does not state it is a purchased contract.
Bodensteinter states Cannon had the opportunity to read it prior to signing it,
citing App575:
Q: Did you read it before you signed it?
A: Yes. Not the fine print. But over, yes.
Cannon, in his affidavit indicates: "I signed where I was told to sign, I did

not believe the information about the warranties on the front of the form
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applied to my purchase because it seems to apply only to John Deere
products."(App278).

Bodensteiner states Cannon did not notice anything wrong until he put
it under a "significant" load. The record indicates a problem occurred as
soon as he hooked up an empty manure tank(App566). He called salesman
Monroe right away and spoke to him and Monroe indicated that the fuel
filters were possibly clogged(App568). Monroe then advised Cannon that he
would have to contact a Case dealership for service under the warranty and
that Bodensteiner would not give Cannon a loaner tractor(App568).

The facts taken in the light most favorable to Cannon are:

Cannon was an independent contractor for D & J Pumping tasked
with hauling manure in tanks and spreading spreading it in fields(Vol I-
App567,619). Before 2008, when Cannon obtained his John Deere 8430
from Bodensteiner Implement, he had heard of a Case tractor model,
Magnum 305 from another dealer, Mark Baumler, but elected to go with the
John Deere 8430 sold to him by Bodensteiner salesman, Monroe(Vol 1-
App571). Bodensteiner has dealerships in several locations including
Clermont (Monroe's location) and Monticello. Cannon had no specific
information from his co-manure haulers, the Mitchells about the Case

Magnum 305(Vol I-App622,630-631,637).
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Cannon had a long-standing relationship with Monroe. All three of the
large tractors that he purchased were purchased with Monroe's advice. He
consulted Monroe: 1)when he made a private purchase of a John Deere
tractor; 2)when he purchased the John Deere 8430 from Bodensteiners; and
3)in connection with the purchase of a Case from Bodensteiners(Vol I-
App583-585,537). When Cannon called and spoke to Monroe about a Case
tractor, he asked for a Case 285(Vol I-App585,621, 628,636). Monroe called
Cannon back the next day and indicated he had a Case Magnum 305
available instead at Bodensteiner's dealership in Monticello(Vol I-
App585,636); he stated the Case 305 was in the shop, had been gone through
and was ready to go(Vol I-App586,637). Monroe advised Cannon that the
previous owner had used it for manure hauling and he had no issues with the
tractor(Vol I-App587).

Bodensteiner's mechanic at the Clermont dealership, Neil, said that
the tractor was a good tractor and that Cannon would be happy with what he
was getting including the horsepower(Vol 1-556); Monroe advised Cannon
that he knew of the Case Magnum 305 and it was a good tractor(Vol I-
App546).

Monroe stated that he would not have the tractor trucked to

Monticello from Clermont for Cannon unless he agreed to purchase it in
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advance. The purchase price was to be $139,000, $1,000 cash and the
balance in trade-in of his 8430 John Deere tractor, which needed a head
gasket, and would be down for three weeks with the repair, under his J.D.
warranty(Vol I-App545,586,588,613,615,637-638). The day of delivery of
the tractor, 10/6/2010, Monroe told Cannon that the Case 305 Magnum
tractor had been in the shop and everything tested out(Vol I-App586).
Monroe also told Cannon that the tractor was ready to go for manure
hauling. Cannon found out later that these statements were untrue(Vol I-
545,558). Monroe claims he drove the Case 305 when it arrived at the
dealership 10/6/10 before calling Cannon(Vol I-App592).

As a salesman, Monroe indicated that he had experience with tractors
and their use for manure hauling and had sold tractors to other manure
haulers(Vol I-App597-601,604-605). His responsibility, as a salesman,
included an inspection of the tractor with the aid of a mechanic before taking
it in on trade. He also routinely runs the tractor and asks the owner questions
about how it has worked(Vol I-App600-601). Before reselling a tractor, the
tractor is inspected by the dealership mechanic and serviced(Vol I-App601-
604).

Monroe acknowledged that he has known Cannon for a long time

through previous transactions and that Cannon asked him whether the Case
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305 tractor was appropriate for manure hauling(Vol I-App605-606). Monroe
spoke to the Monticello dealership salesman, Phil Kluesner, who took the
Case 305 tractor in on trade from Gansen Pumping. Kluesner told him that it
was a good tractor, it had been used satisfactorily for manure pumping, it
passed inspection at the Monticello dealership, and had been driven
satisfactorily(Vol I-App606-612). This information was passed onto Cannon
by Monroe who acknowledged that he told Cannon the tractor was in good
condition(Vol I-App592). Based on the information provided to Cannon and
the fact that they did a thorough inspection of Cannon's John Deere tractor
before they accepted it on trade, Cannon believed that the Case 305 would
have been carefully inspected so he agreed to purchase it sight unseen(Vol I-
App585).

Cannon's test drive of the tractor occurred after he picked it up from
the Clermont dealership and had traded in his tractor and paid $1,000. He
drove it ten miles to his home(Vol I-App544,608-609). When Cannon
picked up the tractor Monroe had him sign a form which referenced
purchase of John Deere equipment only. The purchase form(App498-9),
states that the purchaser had already accepted the tractor. It did not provide
an option to refuse it. Cannon believed that he had to accept the tractor

before it was trucked up to the Clermont dealership(Vol I-App586-588,609).
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The information on the front of the purchase form appeared to be a
disclaimer of warranties as it related to John Deere products but did not
speak directly to the issue of the Case 305 tractor (App495-499). Cannon
relied on Monroe's superior knowledge of tractors and their use in the
manure hauling business to help him locate a tractor that would be
satisfactory. This was known to Monroe who false made representations
about the specific tractor, its appropriateness and adequacy(Vol I-
App536,545,558, 637). The purchase form specifically references "Case
Warranty", in handwriting and was signed by Monroe and Cannon on
10/6/10; it was not actually signed and accepted by the dealership until
10/11/2010(Vol I-App609-610).

On 10/6/2010, after Cannon drove the tractor home and hooked it up
to an empty tank, and he noticed it did not have enough pulling power. He
identified that the problem was with the turbo and immediately spoke to
Monroe, who told him perhaps the filters were clogged and should be
checked. Cannon then observed that 12 turbo bolts were broken and rusted, a
condition that had existed for some time and should have been known to
Bodensteiner if it had conducted an inspection(Vol I-App547,552, 568-

569,578).
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After hooking up when starting his work still on 10/6/2010, 19th gear
went out of the tractor(Vol I-App552) followed by the hydraulic pump
exploding(Vol I-App546,632,637). Cannon asked Monroe, within a day or
two of taking delivery of the tractor, for a loaner while the Case 305 was
being repaired under the Case warranty by Windridge. Monroe said that this
was not possible(Vol I-App637-638). Shortly after 10/6/2010, the
transmission overheated and the brakes failed. This had been a recurrent
problem for the previous owner, Gansen Pumping(Vol I-App553, 578).

At first, Cannon believed that the tractor was fixable(Vol I-App543).
After a series of repairs and re-occurrences, it was clear that the problem
was not fixable(Vol I-App637-638). Monroe agreed that incidence of
repairs of the brakes was excessive(Vol I-App611).

Cannon states either that no inspections was done by Bodensteiner or
if done any obvious problems where covered up(Vol I-App574). After the
repeated problems with the transmission overheating and the brakes failing,
Cannon talked to Schermann's Implement, a case dealership's service
manager about service provided to Gansen Pumping. He told Cannon that
the first time the brakes failed he thought it was possible operator misuse,
but when they went out again, he decided it was an inherent mechanical

problem with the manufacture of the tractor(Vol I-App576-577,633).
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