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ROUTING STATEMENT

This case should be retained by the Iowa Supreme Court.
The issue presented is whether pretextual stops are valid under
the Iowa Constitution, a substantial question of enunciating or
changing legal principles.

Iowa R. App. P. 6. 903(2)(d) and

6.1101(2)(f) (2017).
STATEMENT OF THE CASE

Nature of the Case: This is an appeal by
Defendant-Appellant Scottize Brown from her conviction,
judgment and sentence for Operating While IntoxicatedSecond Offense, an aggravated misdemeanor in violation of
Iowa Code section 321J.2 (2015), entered following a bench trial
on the minutes of testimony in Black Hawk County District
Court.

The Honorable Nathan A. Callahan presided over all

relevant proceedings.

Course of Proceedings: On November 23, 2015, the
State filed a trial information in Black Hawk County District
Court charging Brown with Operating While Intoxicated Second Offense, an aggravated misdemeanor in violation of
20

Iowa Code section 321J.2 (2015).

(lnformation)(App. pp. 4-5).

Brown pleaded not guilty and waived her right to a speedy trial.
(12/7 I 15 Arraignment and Order Setting Trial; Waiver of Right
to Speedy Trial)(App. pp. 6-8, 10).
On January 15, 2016, Brown filed a motion to suppress
claiming she was subjected to an pretextual stop prohibited by
the Iowa Constitution.

(Motion to Suppress)(App. p. 9).

The

District Court held a hearing on the motion on February 3,
2016.

(Supp. Tr. p. 1 L.1-25).

On February 16, 2016, the

District Court issued an order denying the motion to suppress.
(Order on Motion to Suppress)(App. pp. 11-13).
On May 27, 2016, Brown waived her right to a jury trial
and agreed to proceed to a trial on the minutes of testimony.
(Waiver of Jury Trial; Tr. p. 1 L.1-p. 4 L. 12)(App. p. 14).

On

June 21, 2016, the District Court issued its ruling finding
Brown guilty as charged.

(6/21/16 Order)(App. pp. 15-17).

The District Court sentenced Brown to 365 days in jail
with all but 14 days suspended, with credit for any time
previously served.

(Judgment and Sentence pp. 1-2)(App. pp.
21

18-19).

The court placed Brown on supervised probation for

one to two years, and ordered her to pay a $1,875 fine with
surcharge, a $10 DARE surcharge, court costs, and attorney
fees.

(Judgment and Sentence pp. 2-3)(App. pp. 19-20).
Brown filed a timely notice of appeal on March 7, 20 17.

(Notion [sic] of Appeal)(App. p. 22).

Facts: The District Court found that on October 17,
2015, Waterloo Police Officer Justin Brandt observed a vehicle
cross the center line while driving through an intersection on a
yellow light.

(61211 16 Order p. 1)(App. p. 15).

Brandt

followed the vehicle and noticed one of the license plate lamps
was not working properly.

(61211 16 Order p. 1)(App. p. 15).

Brandt activated his overhead lights, but the vehicle did not
stop.

(61211 16 Order p. 1)(App. p. 15).

Brandt then activated

his siren and was joined by another squad car.

(6 I 21 I 16

Order p. 1)(App. p. 15). The vehicle eventually came to a stop.
(61211 16 Order p. 1)(App. p. 15).
Brandt identified the driver as Defendant-Appellant
Scottize Brown.

(61211 16 Order p. 1)(App. p. 15).
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Brandt

could smell alcohol and saw an open can of beer in the front cup
holder.

(6/21/ 16 Order p. 1)(App. p. 15).

Brown admitted

drinking earlier, but said the open can was not hers.
Order p. 1)(App. p. 15).

(6/21/ 16

Brandt discovered Brown was driving

with a suspended license, so she was transported to the police
station.

(6/21/ 16 Order p. 1)(App. p. 15).

Brandt conducted several field sobriety tests on Brown,
and she had signs on impairment on each one.
Order p. 1)(App. p. 15).
test.

(6/21/ 16

Brown refused to submit to a breath

(6/21/ 16 Order p. 1)(App. p. 15).

Brown had a 2006

conviction for Operating While Intoxicated.

(6/21/ 16 Order p.

1)(App. p. 15).
Additional facts will be discussed below as necessary.
ARGUMENT
BROWN WAS SUBJECTED TO AN IMPERMISSIBLE
PRETEXTUAL SEIZURE IN VIOLATION OF ARTICLE I
SECTION 8 OF THE IOWA CONSTITUTION.
I.

Preservation of Error:

Error was preserved by the

District Court's adverse ruling on Brown's motion to suppress.
(Motion to Suppress; Supp. Tr. p. 29 L.5-p. 31 L.20; Order on
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Motion to Suppress)(App. pp. 9, 11-13).

Alternatively,

appellate review is not precluded if failure to preserve error
results from a denial of effective assistance of counsel.

State v.

Tobin, 333 N.W.2d 842, 844 (Iowa 1983).

Scope of Review:

The Court reviews claims of

unconstitutional searches and seizures de novo.
Gaskins, 866 N.W.2d 1, 5 (Iowa 2015).

State v.

"We independently

evaluate the totality of the circumstances found in the record,
including the evidence introduced at both the suppression
hearing and at trial."
(Iowa 2010).

State v. Vance, 790 N.W.2d 775, 780

Claims of ineffective assistance of counsel are

also reviewed de novo.

Taylor v. State, 352 N.W.2d 683, 684

(Iowa 1984).

Merits:

Brown contends she was seized during an

impermissible pretextual stop of her vehicle.

A pretextual stop

occurs when law enforcement makes a stop for a
constitutionally valid reason (e.g., to enforce the traffic code),
but the officer has a different purpose for the stop (e.g., to
apprehend drunk drivers).

State v. Rainey, 28 P.3d 10, 14
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(Wash. Ct. App. 2001).

While the United States Supreme

Court has condoned pretextual stops so long as there is also
objective probable cause for the stop, Brown urges this Court to
recognize a different standard under Article I Section 8 of the
Iowa Constitution.

Because the stop of her vehicle was

pretextual, all evidence obtained from the stop should be
excluded under the Iowa Constitution.

A.

U.S. Supreme Court precedent on traffic stops.

The Fourth Amendment to the United States Constitution
provides:
The right of the people to be secure in their persons,
houses, papers, and effects, against unreasonable
seizures and searches, shall not be violated, and no
Warrants shall issue, but upon probable cause,
supported by Oath or affirmation, and particularly
describing the place to be searched, and the persons
or things to be seized.
U.S. Canst. amend. IV.

"This inestimable right of personal

security belongs as much to the citizen on the streets of our
cities as to the homeowner closeted in his study to dispose of his
secret affairs." Terry v. Ohio, 392 U.S. 1, 8-9, 88 S.Ct. 1868,
1873 (1968).
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The Fourth Amendment requires reasonableness in
balancing the intrusion of the officer's action on an individual's
privacy and security interests against legitimate government
interests.

Delaware v. Prouse, 440 U.S. 648, 654, 99 S.Ct.

1391, 1396 (1979); United States v. Brignoni-Ponce, 422 U.S.
873, 878, 95 S.Ct. 2574, 2578-79 (1975).

Objective standards

are used so that a person's reasonable expectation of privacy is
not '"subject to the discretion of the official in the field."'
Delaware v. Prouse, 440 U.S. at 655, 99 S.Ct. at 1397.
"The Fourth Amendment applies to all seizures of the
person, including seizures that involve only a brief detention
short of traditional arrest."

United States v. Brignoni-Ponce,

422 U.S. at 878, 95 S.Ct. at 2578.

When an officer stops an

automobile and detains its occupants, the actions of the officer
constitute a seizure.
S.Ct. at 1396.

Delaware v. Prouse, 440 U.S. at 653, 99

Officers may stop vehicles only if they are aware

of "specific articulable facts, together with rational inferences
from those facts, that reasonably warrant suspicion" that the
vehicle's occupants are in violation of the law.
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United States v.

Brignoni-Ponce, 422 U.S. at 884, 95 S.Ct. at 2582.

An

observed violation of the traffic laws may render a seizure of the
vehicle reasonable under the Fourth Amendment.

Delaware v.

Prouse, 440 U.S. at 663, 99 S.Ct. at 1401.
The United States Supreme Court has condoned
pretextual stops under the Fourth Amendment.

Whren v.

United States 517 U.S. 806, 116 S.Ct. 1769 (1996).

In Whren

v. United States, plainclothes policemen patrolling a high drug
area in an unmarked vehicle observed a truck waiting at a stop
sign at an intersection for an unusually long time.

Id. at 808.

The officers stopped the vehicle to warn the driver about traffic
violations, and they observed plastic bags of crack cocaine in
the defendant's hands when they approached the truck.

Id.

Prior to trial on federal drug charges, the defendant moved to
suppress the evidence arguing that the stop had not been
justified by either a reasonable suspicion or probable cause to
believe the defendant was engaged in illegal drug-dealing
activity, and that the officers' traffic-violation ground for
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approaching the truck was pretextual.

Id.

The motion to

suppress was denied and the defendant was convicted.

Id.

In upholding the conviction, the Supreme Court held that
because an automobile stop is a seizure, it must be reasonable
and the decision to stop an automobile is reasonable where the
police have probable cause to believe that a traffic violation has
occurred.

Id. at 808-10.

The constitutional reasonableness

of a traffic stop does not depend on the actual motivations of the
individual officers involved.

Id. at 806.

The Court rejected the

defendant's proposed test of subjective good faith and
reasonableness, reasoning that the Court cannot take into
account actual and admitted pretext.

Id. at 814.

Additionally, the Court rejected the defendant's argument that
it should balance government and individual interests
implicated in a traffic stop.

B.

Id.

Standards of Constitutional Interpretation

Prior to incorporation of federal constitutional law to the
States, the Iowa Supreme Court freely interpreted the
provisions of the Iowa Constitution independently from the
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United States Supreme Court's interpretation of similar federal
provisions.

State v. Storm, No. 16-0362, 2017 WL 2822483 at

*17 (Iowa June 30, 2017)(Hecht, J., dissenting)(citing State v.
Tonn, 195 Iowa 94, 191 N.W. 530, 533-37 (1923)(abrogated on
other grounds by Mapp. v. Ohio, 367 U.S. 643, 654-55, 81 S.Ct.
1684, 1691 (1961); State ex rel. Kuble v. Bisignano, 238 Iowa
1060, 1066, 28 N.W.2d 504, 507-08 (1947)(same)).

The Court

took a divergent view of human rights, racial equality and due
process under the Iowa Constitution.

See State v. Baldon, 829

N.W.2d 785, 810-11 (Appel, J., concurring specially)(discussing
Clark v. Board of Directors, 24 Iowa 266 (1868), Coger v.
Northwest Union Packet Co., 37 Iowa 145 (1873), and State v.
Height, 117 Iowa 650, 91 N.W. 935 (1902)).
With incorporation, however, came a less robust period for
independent state constitutional analysis as states simply
followed federal analysis.

Id. at 814.

This was the case even

though nothing in the incorporation doctrine necessarily
precluded state courts from providing more protection under
their state constitutions.

Id. at 812-13.
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The incorporation

doctrine simply made federal constitutional protections the
floor for civil liberties across the land.

Id. at 812.

In Iowa, independent state constitutional analysis
reappeared at a time when "the United States Supreme Court
began to scale back on substantive holdings under the Bill of
Rights."

Id. at 820.

The Iowa Supreme Court expanded

protections for Iowans in the areas of equal protection, cruel
and unusual punishment, due process and search and seizure.
See,~'

State v. Cline, 617 N.W.2d 277, 283-93 (Iowa 2000),

abrogated on other grounds by State v. Turner, 630 N.W.2d
601, 606 n.2 (Iowa 2001)(scope of review); Varnum v. Brien, 763
N.W.2d 862 (Iowa 2009); State v. Bruegger, 773 N.W.2d 862
(Iowa 2009); State v. Cox, 781 N.W.2d 757 (Iowa 2010); State v.
Ochoa, 792 N.W.2d 260, 287-91 (Iowa 2010); State v. Pals, 805
N.W.2d 767 (Iowa 2011); State v. Short, 851 N.W.2d 474,
496-506 (Iowa2014); Statev. Gaskins, 866 N.W.2d 1, 7-14
(Iowa 20 15).
"[T]here is no principle of law that requires this court to
interpret the Iowa Constitution in line with the United States
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Constitution, as long as our interpretation does not violate any
provision of the federal constitution."
N.W.2d 277, 284-85 (Iowa 2000).

State v. Cline, 617

Because the Iowa

Constitution is the supreme law of this state, it is the duty of the
Iowa Supreme Court to say what the Iowa Constitution means.
Id. at 285.
Although United States Supreme Court cases are entitled
to respectful consideration, the Iowa Supreme Court engages in
independent analysis of the content of our state's search and
seizure provisions when interpreting the Iowa Constitution.
State v. Ochoa, 792 N.W.2d 260, 267 (Iowa 2010).

A Fourth

Amendment opinion of the United States Supreme Court is no
more binding upon this Court's interpretation of Article I
Section 8 of the Iowa Constitution than is a case decided by
another state supreme court under a search and seizure
provision of that state's constitution.

Id.

Accordingly, Whren

is only persuasive authority for the purposes of interpreting the
Iowa Constitution.
When independently evaluating the Iowa Constitution's
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guarantee against unreasonable searches and seizures, this
Court looks to several factors, including: (1) the scope and
meaning of Iowa's search and seizure clause; (2) the rationale of
the federal decisions; (3) related decisions from other states;
and (4) whether the federal interpretation is consistent with
Iowa law.

State v. Cline, 617 N.W.2d 277, 285 (Iowa 2001);

State v. Ochoa, 792 N.W.2d 260, 268-291 (Iowa 2010).
C. Pretextual stops violate Article I Section 8 of the
Iowa Constitution.
1. Comparing the language of Article I Section 8 of
the Iowa Constitution and the Fourth Amendment of the
United States Constitution.
Article I, Section 8, of the Iowa Constitution states:
The right of the people to be secure in their persons,
houses, papers and effects, against unreasonable
seizures and searches shall not be violated; and no
warrant shall issue but on probable cause,
supported by oath or affirmation, particularly
describing the place to be searched, and the persons
and things to be seized.
Iowa Canst. Art. I§ 8.

This provision is nearly identical to the

language of the Fourth Amendment.

U.S. Canst. amend. IV.

The only difference between the two provisions is that
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Article I Section 8 utilizes a semicolon to separate the
Reasonableness Clause from the Warrant Clause, while the
Fourth Amendment uses a comma.

See State v. Ochoa, 792

N.W.2d 260, 268-69 (citing William Strunk, Jr. & E.B. White,

The Elements of Style 6 (4th ed.2000) (stating that the semicolon
suggests a "close relationship between the two statements" and
that the relationship is "commonly one of cause and
consequence").

"It is clear, however, that the Reasonableness

Clause cannot be used to override the Warrant Clause.
Otherwise, the Warrant Clause would be mere surplusage." Id.
at 269.
Regardless of the significance of the grammatical
differences between the two provisions, <<Even <in ... cases in
which no substantive distinction [appears] between state and
federal constitutional provisions, we reserve the right to apply
the principles differently under the state constitution compared
to its federal counterpart."'

State v. Gaskins, 866 N.W.2d 1, 6

(Iowa 2015)(quoting King v. State, 797 N.W.2d 565, 571 (Iowa
20 11).
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2. The Rationale of Whren has Suffered Widespread
Criticism of its Legal Reasoning, Policy Choices, and
Consequences.
When deciding whether to stray from federal decisions,
Iowa courts evaluate the rationale of relevant federal court
decisions.

State v. Cline, 617 N.W.2d 277, 285 (Iowa 2001);

State v. Ochoa, 792 N.W.2d 260, 268-291 (Iowa 2010).
Whren opinion has been widely criticized.

See,~'

The

Phyllis W.

Beck & Patricia A. Daly, State Constitutional Analysis of Pretext
Stops: Racial Profiling and Public Policy Concerns, 72 Temp.
L.Rev. 597, 597 (1999) ("Scholars, journalists, and lawyers
promptly and vociferously assailed the Whren decision as
legally incorrect, technically flawed, and fundamentally
unfair.")); David 0. Markus, Whren v. United States: A Pretext
to Subvert the Fourth Amendment, 14 Harv. BlackLetter L.J.
91, 96-109 (1998) (Whren disregarded the Fourth Amendment's
"reasonableness" requirement, dismissed the Supreme Court's
own condemnation of pretext, overstated the problems with
discerning subjective intent, and disempowered the courts from
weighing the evidence); Patricia Leary & Stephanie Rae
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Williams, Toward a State Constitutional Check on Police
Discretion to Patrol the Fourth Amendment's Outer Frontier:
A Subjective Test for Pretextual Seizures, 69 Temp. L. Rev.
1007, 1025 (1996) (describing Whren as "a rickety piece of
judicial scholarship").
In State v. Heath, the Delaware Superior Court
acknowledged the defendant's argument that the traffic code is
sufficiently extensive in its regulation that virtually the entire
driving population is in violation of some regulation as soon as
they get into their cars.

State v. Heath, 929 A.2d 390, 398, 402

(Del. Super. Ct. 2006).

Indeed, the court cited a study

conducted on a roadway between Baltimore and Delaware that
demonstrated that 93°/o of all drivers were observed committing
some type of traffic violation.

Id.

The Heath Court reasoned

that this sort of unbridled discretion gives rise to the danger of
arbitrary police action.

Id.

Some authors have equated the Whren decision with the
death of Terry v. Ohio when it comes to traffic stops.
Koven Levit, Pretextual Traffic Stops:
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Janet

United States v. Whren

and the Death of Terry v. Ohio, 28 Loy. U. Chi. L.J. 145 (Fall
1996). According to Janet Levit, "Whren opened the door to
arbitrary and whimsical use of police power without reasonable
suspicion as a protective, initial threshold."

Id. at 174.

Accord David 0. Markus, Whren v. United States:

A Pretext to

Subvert the Fourth Amendment, 14 Harv. BlackLetter L.J. 91,
96-97 (Spring 1998).
This is particularly troubling when one considers that
Terry adopted an objective "reasonable suspicion" standard to
prevent police from detaining citizens based upon an "inchoate
and unparticularized suspicion or 'hunch."' Terry v. Ohio, 392
U.S. 1, 27, 88 S.Ct. 1868, 1883 (1968).

In pretext cases, the

objective standard of probable cause or reasonable suspicion
for traffic stops operates as cover for the detention of citizens
based on an officer's hunch regarding unrelated conduct.
A related concern that must be addressed when
discussing pretextual stops is the practice of racial profiling.
One author has characterized Whren and the earlier
immigration enforcement case of United States v.
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Brignoni-Ponce as essentially constitutionalizing racial
profiling.

Kevin R. Johnson, How Racial Profiling Became the

Law of the Land:

United States v. Brignoni-Ponce and Whren

v. United States and the Need for Truly Rebellious Lawyering,
98 Geo. L.J. 1005, 1006-07 (April2010) [hereinafter Johnson,
Racial Profiling].

In Brignoni-Ponce, even though the United

States Supreme Court found that "Mexican appearance"
standing alone did not provide reasonable suspicion to support
an immigration stop, the Court nonetheless held that it could
still be a relevant factor for a stop.

United States v.

Brignoni-Ponce, 422 U.S. 873, 885-87, 95 S.Ct. 2574, 2582-83
(1975).

The aftermath ofBrignoni-Ponce has been to authorize

stops "based in large part on 'Mexican appearance' with the
officers concocting a legally defensible rationale for the stop
after the fact based on that 'suspicious' appearance combined
with a multitude of facts."

Johnson, Racial Profiling, at 1030.

The Whren Court acknowledged the Constitution
"prohibits selective enforcement of the laws based on
considerations such as race," but held "the constitutional basis
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for objecting to intentionally discriminatory application of laws
is the Equal Protection Clause, not the Fourth Amendment."
Whren v. United States, 517 U.S. 806, 813, 116 S.Ct. 1769,
1774 (1996).

This has been described as a "right without a

remedy," given the practical difficulties of establishing an equal
protection claim. 1 Johnson, Racial Profiling, at 1063-64.
Furthermore, the unavailability of any exclusionary rule as a

1.

The Court must have been aware of the
evidentiary burden in proving discriminatory intent,
given that one month before deciding Whren, it
decided United States v. Armstrong, which barred
the discovery of evidence that African-American
defendants claimed was necessary to prove the
racially discriminatory enforcement of crack cocaine
laws. Applying '"ordinary equal protection
standards,"' the Court required a showing that the
prosecution of the individual defendant was
motivated by racial animus. Such a state of mind, of
course, is difficult, if not impossible, to establish
without information about other criminal
prosecutions--the same information defendants in
Armstrong were denied when pursuing their selective
prosecution claim.
Johnson, Racial Profiling, at 1063-64. See also Wayne R.
LaFave, The "Routine Traffic Stop" from Start to Finish: Too
Much "Routine," Not Enough Fourth Amendment, 102 Mich. L.
Rev. 1843, 1860-61 (Aug. 2004)(discussing difficulties in
making an equal protection challenge).
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remedy for an equal protection violation "make[sJ any such
claim of limited utility to criminal defendants" who may end up
serving prison time for unrelated offenses discovered during the
pretextual traffic stop.

Id. at 1064.

See also Wayne R.

LaFave, The "Routine Traffic Stop" from Start to Finish:

Too

Much "Routine," Not Enough Fourth Amendment, 102 Mich. L.
Rev. 1843, 1860-61 (Aug. 2004)(even if successful, only remedy
may be dismissal of the traffic charge); cf. State v. Cline, 617
N.W.2d 277, 291 (Iowa 2000)(discussing how "good faith"
exception to exclusionary rule leaves defendant without a
remedy for an unconstitutional search).
The problem of racial profiling is not a legal hypothetical:
Typically, studies of racial profiling illustrate
that blacks and other racial minorities are more
likely than whites to be stopped; that they are
especially more likely to be stopped for minor traffic
violations as well as for non-driving traffic violations
such as vehicle defects, license/ registration checks,
and other traffic offenses; that they are more likely to
be searched after being stopped; and in some cases
they are more likely to be ticketed and/ or arrested.
(Barlow and Barlow, 2002; Batton and Kadleck,
2004; Bostaph, 2007; Buerger and Farrell, 2002;
Engel and Calnan, 2004; Gross and Barnes, 2002;
Harris, 1999; Lamberth, 1997; Langan et al., 2001;
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Lundman, 2004; Meehan and Ponder, 2002; Peruche
and Plant, 2006; Petrocelli, Piquero, and Smith,
2003; Romero, 2006; Schafer et al., 2006;
Tomaskovic-Devey et al., 2006; Warren et al., 2006).
***
Among the most well known studies to find
evidence of racial profiling include studies of the New
Jersey Turnpike in 1996 by Lamberth Consulting
and a follow-up study in 2000. The 1996 study found
that blacks accounted for 73°/o of stops in spite of
making up less than 14o/o of road users. The 2000
study showed that although blacks and Hispanics
made up 78o/o of those searched by officers,
contraband was found on whites more than blacks
and Hispanics (25°/o, 13°/o, and 5°/o, respectively)
(ACLU, 2007). However, a study of New Jersey by
Lange Johnson, and Voas (2005) found that one
significant reason blacks were more likely to be
stopped in the state was because they were
overrepresented among speeders. The authors noted,
however, that the study did not disprove the racial
profiling hypothesis.
A study by the New York State Attorney General
in 1999 of the New York City Police Department's
"stop and frisk" practices of pedestrians found
further evidence suggestive of racial profiling. It
found that, although blacks make up just 26°/o of the
population, they accounted for 51 o/o of all the stops
during the period of the study. Hispanics, who made
up 24o/o of the population, accounted for 33°/o of all
the stops. Whites, who made up 43o/o of the
population, accounted for only 13o/o of all stops.
Blacks also were overrepresented among stops
by the city's aggressive Street Crime Unit (SCU), as
they accounted for 63°/o of all stops by the SCU. Most
telling, even in precincts where blacks and Hispanics
made up less than 1 Oo/o of the population, they
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accounted for more than half of the total stops in
these areas (Office of the New York State Attorney
General, 1999).
A study in the state of Massachusetts by the
Institute on Race and Justice at Northeastern
University also found evidence of possible racial
profiling. It determined that across 366 agencies,
racial disparities were above average in 141
communities (38°/o of Massachusetts jurisdictions)
(Farrell et al., 2004: 25). After attempting to control
for percentages of drivers of each race on the roads,
the authors found racial disparities that were above
average in 201 communities (56°/o of jurisdictions)
(Farrell et al., 2004: 25-26).
With regard to police searches, the study found
that across Massachusetts, white drivers were less
likely to be searched than non-white drivers (1.3o/o
versus 1.8°/o, respectively), and "racial disparity in
searches was observed in 208 jurisdictions
throughout the state" (Farrell et al., 2004: 26). With
regard to citations and warnings the authors found
that white drivers were less likely than non-white
drivers to receive a citation (66°/o versus 72°/o,
respectively). According to the authors, "in some
communities in Massachusetts officers may be more
likely to use their discretion to give written warnings
to white drivers rather than to non-white drivers. In
fact out of ... 142 communities ... non-white drivers
were significantly more likely to receive a citation in
58°/o or 83 of the communities. While all drivers may
be more likely to be cited for egregious violations of
the law, differential behavior patterns do not appear
to explain away racial differences in citation and
warning rates" (Farrell et al., 2004: 28).
The Illinois Traffic Stop Study, which used a
unique methodology, found evidence consistent with
racial profiling as well (Weiss and Grumet-Morris,
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2006). The authors of the study constructed a ratio
based on estimates of the minority driving population
compared with the percentage of stops of minorities
by agencies. According to the authors, the overall
ratio in the state of Illinois was 1. 12, meaning
minorities were being disproportionately stopped
(Weiss and Grumet-Morris, 2006: 3).
The authors found that whites were more likely
than minorities to be stopped for moving violations
(73o/o versus 68°/o, respectively) and that minorities
were more likely than whites to be stopped for
non-moving violations (32°/o versus 27°/o, respectively
). According to the authors:
"This difference manifests itself more clearly
when we observe the distribution of stops for
license/registration violations, a non-moving
violation. This class of offenses is instructive because
law enforcement officers can generally exercise
significant discretion in deciding whether to initiate
these contacts" (Weiss and Grumet-Morris, 2006: 5).
Clear differences were also found for consent
searches. Minorities were nearly 3 times more likely
than whites to be subject to a consent search. In
2005, blacks were 3.3 times more likely to be
subjected to consent searches than whites and
Hispanics were 2. 7 times more likely (Weiss and
Grumet-Morris, 2006: 6). Finally, minorities were
more likely than whites to be cited (68o/o versus 60°/o,
respectively) (Weiss and Grumet-Morris, 2006: 6).
The Rhode Island Traffic Stop Report found
further evidence consistent with racial profiling
(Farrell and McDevitt, 2006). Among its key findings
were that, after being stopped, non-white drivers
were more likely than white drivers to be subjected to
a discretionary search (5. 9°/o versus 2. 9o/o,
respectively). Further, in "22 of the 39 agencies
studied, non-whites [were] significantly more likely
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than whites to be subjected to a discretionary search.
Statewide, the odds of a non-white motorists being
searched [were] roughly twice that of a white driver
being searched" (Weiss and Grumet-Morris, 2006: 2).
Importantly, in this study, people of color were less
likely to be found with contraband than whites.

***
Perhaps the strongest evidence of racial
profiling in policing comes from a 2005 Bureau of
Justice (BJS) study. The BJS study showed clear
evidence of racial profiling nationally, based on the
finding that blacks and Hispanics were more likely to
be searched following a stop yet no more likely to be
found in possession of contraband. While whites only
had their cars searched 3.5°/o of the time, blacks and
Hispanics had their cars searched 10.2% and 11.4%
of the time, respectively (Bureau of Justice Statistics,
2005).
Sunghoon Roh & Matthew B. Robinson, A Geographic Approach
to Racial Profiling:

The Microanalysis and Macroanalysis of

Racial Disparity in Traffic Stops, 12:2 Police Quarterly 137, pdf
pp.3-7 (June 2009),
https:/ /libres.uncg.edujirjasu/f/Robinson_Mathew_Roh_200
9_A_Geographical_Approach.pdf.
Pretext Searches and Seizures:

See also Jeff D. May, et. al.,

In Search of Solid Ground, 30

Alaska L. Rev. 151, 181-83 (Dec. 2013)(discussing statistics on
both racial disparities in traffic stops and the public's
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perceptions regarding racial profiling);

Sharon LaFraniere &

Andrew W. Lehren, The Disproportionate Risks of Driving While
Black, New York Times, Oct. 24, 2015,
https:/ fwww.nytimes.com/2015/ 10/25/usfracial-disparity-tr
affic-stops-driving-black.html (data show officers are more
likely to pull over black drivers than white ones, and are more
likely to search the vehicles of black drivers even though officers
more often find contraband in the vehicles of white drivers).
Supreme Court Justice Sotomayor recently addressed the
shame and indignity of racial profiling:
Writing only for myself, and drawing on my
professional experiences, I would add that unlawful
"stops" have severe consequences much greater than
the inconvenience suggested by the name. This Court
has given officers an array of instruments to probe
and examine you. When we condone officers' use of
these devices without adequate cause, we give them
reason to target pedestrians in an arbitrary manner.
We also risk treating members of our communities as
second-class citizens.
Although many Americans have been stopped
for speeding or jaywalking, few may realize how
degrading a stop can be when the officer is looking for
more. This Court has allowed an officer to stop you
for whatever reason he wants-so long as he can
point to a pretextual justification after the fact.
Whren v. United States, 517 U.S. 806,813, 116 S.Ct.
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1769, 135 L.Ed.2d 89 (1996). That justification must
provide specific reasons why the officer suspected
you were breaking the law, Terry, 392 U.S., at 21, 88
S.Ct. 1868 but it may factor in your ethnicity, United
States v. Brignoni-Ponce, 422 U.S. 873, 886-887, 95
S.Ct. 2574, 45 L.Ed.2d 607 (1975), where you live,
Adams v. Williams, 407 U.S. 143, 147,92 S.Ct. 1921,
32 L.Ed.2d 612 (1972), what you were wearing,
United States v. Sokolow, 490 U.S. 1, 4-5, 109 S.Ct.
1581, 104 L.Ed.2d 1 (1989), and how you behaved,
Illinois v. Wardlow, 528 U.S. 119, 124-125, 120 S.Ct.
673, 145 L.Ed.2d 570 (2000). The officer does not
even need to know which law you might have broken
so long as he can later point to any possible
infraction-even one that is minor, unrelated, or
ambiguous. Devenpeck v. Alford, 543 U.S. 146, 154155, 125 S.Ct. 588, 160 L.Ed.2d 537 (2004); Heien v.
North Carolina, 574 U.S.--, 135 S.Ct. 530, 190
L.Ed.2d 475 (2014).
The indignity of the stop is not limited to an
officer telling you that you look like a criminal. See
Epp, Pulled Over, at 5. The officer may next ask for
your "consent" to inspect your bag or purse without
telling you that you can decline. See Florida v.
Bostick, 501 U.S. 429, 438, 111 S.Ct. 2382, 115
L.Ed.2d 389 (1991). Regardless ofyour answer, he
may order you to stand "helpless, perhaps facing a
wall with [your] hands raised." Terry, 392 U.S., at 17,
88 S.Ct. 1868. If the officer thinks you might be
dangerous, he may then "frisk" you for weapons. This
involves more than just a pat down. As onlookers
pass by, the officer may" 'feel with sensitive fingers
every portion of [your] body. A thorough search [may]
be made of [your] arms and armpits, waistline and
back, the groin and area about the testicles, and
entire surface of the legs down to the feet.'" Id., at 17,
n. 13, 88 S.Ct. 1868.
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The officer's control over you does not end with
the stop. If the officer chooses, he may handcuff you
and take you to jail for doing nothing more than
speeding, jaywalking, or "driving [your] pickup truck
... with [your] 3-year-old son and 5-year-old
daughter ... without [your] seatbelt fastened."
Atwater v. Lago Vista, 532 U.S. 318, 323-324, 121
S.Ct. 1536, 149 L.Ed.2d 549 (2001). At the jail, he
can fingerprint you, swab DNA from the inside of
your mouth, and force you to "shower with a
delousing agent" while you "lift [your] tongue, hold
out [your] arms, turn around, and lift [your]
genitals." Florence v. Board of Chosen Freeholders of
County of Burlington, 566 U.S.--,-----, 132
S.Ct. 1510, 1514, 182 L.Ed.2d 566 (2012); Maryland
v. King, 569 U . S . - , - , 133 S.Ct. 1958, 1980,
186 L.Ed.2d 1 (2013). Even if you are innocent, you
will now join the 65 million Americans with an arrest
record and experience the "civil death" of
discrimination by employers, landlords, and whoever
else conducts a background check. Chin, The New
Civil Death, 160 U. Pa. L. Rev. 1789, 1805 (2012); see
J. Jacobs, The Eternal Criminal Record 33-51
(2015); Young & Petersilia, Keeping Track, 129 Harv.
L. Rev. 1318, 1341-1357 (2016). And, of course, if
you fail to pay bail or appear for court, a judge will
issue a warrant to render you "arrestable on sight" in
the future. A. Goffman, On the Run 196 (2014).
This case involves a suspicionless stop, one in
which the officer initiated this chain of events
without justification. As the Justice Department
notes, supra, at 2068 - 2069, many innocent people
are subjected to the humiliations of these
unconstitutional searches. The white defendant in
this case shows that anyone's dignity can be violated
in this manner. See M. Gottschalk, Caught 119-138
(2015). But it is no secret that people of color are
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disproportionate victims of this type of scrutiny. See
M. Alexander, The New Jim Crow 95-136 (2010). For
generations, black and brown parents have given
their children "the talk"-instructing them never to
run down the street; always keep your hands where
they can be seen; do not even think of talking back to
a stranger-all out of fear of how an officer with a gun
will react to them. See,~' W.E.B. DuBois, The
Souls of Black Folk (1903); J. Baldwin, The Fire Next
Time (1963); T. Coates, Between the World and Me
(2015).
Utah v. Strieff, _,U.S._,_ 136 S.Ct. 2056, 2069-71
(Sotomayor, J., dissenting)

3. Decisions from Other Jurisdictions Find
Pretextual Stops Unconstitutional.
There are three approaches to pretextual stops under
search and seizure jurisprudence: "could have," "would have,"
and "subjective."

Kelly Montgomery, Note, Leaving Well

Enough Alone -Why the "Would Have" Standard Works Well for
Determining Pretext Stops in Washington State:

A Critical

Analysis of the Whren Decision, 21 Seattle U. L. Rev. 159, 166
(Summer 1997). Whren rejected a purely subjective standard
in favor of the purely objective "could have" standard.
166-67.
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Id. at

Several circuit courts have rejected Whren's "could have"
standard for variations of the "would have" standard.

Id. at

169. This test focuses on whether the officer had probable
cause or reasonable suspicion for the stop, and whether the
officer also conformed to police procedures when conducting
the stop.

Id.

SeeM:_, United States v. Cannon, 29 F.3d 472,

4 75-76 (9th Cir. 1994)(the test asks "whether a reasonable police
officer would have stopped the defendant for the traffic
violation, absent his unrelated suspicions"); United States v.
Smith, 799 F.2d 704 (11th Cir. 1986)(looking to "what a
reasonable officer would do rather than what an officer validly
could do" is consistent with Terry's requirement that the stop
must be both justified at inception and reasonably related in
scope).
Three state courts have rejected Whren under their state
constitutions.

State v. Heath, 929 A.2d 390 (Del. Super. Ct.

2006); State v. Ochoa, 206 P.3d 143 (N.M. Ct. App. 2008); State
v. Ladson, 979 P.2d 833 (Wash. 1999). Two have developed a
totality-of-the-circumstances burden-shifting approach to
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judge the validity of a traffic stop.
In State v. Heath, the Delaware Superior Court held that
purely pretextual traffic stops violate the Delaware
Constitution's search and seizure clause.
A.2d 390 (Del. Super. Ct. 2006).

State v. Heath, 929

In Heath, an officer intended

to serve a warrant at a home in a drug investigation.
394.

Id. at

After failing to make contact with the individuals at the

home, the officer returned to his vehicle, intent on obtaining a
search warrant for the residence.

Id.

The officer was backing out of a driveway when the
defendant approached in a vehicle.

Id.

The officer followed

the defendant and pulled him over for violating a statute that
requires a driver to signal his intention to turn left at least 300
feet before turning.

Id.

Instead of issuing the defendant a

citation and allowing him to continue on his way, the officer
asked the defendant to get out of his car to conduct what he
called a "road side investigation." Id. at 395.

There was no

question whether this was a pretextual stop, as the officer
admitted the continued investigation had nothing to do with the
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defendant's alleged failure to signal.

Id.

As a result of the

pretextual stop and further investigation, the defendant was
charged with multiple drug-related offenses.

Id. at 396.

The court stated that the Delaware Constitution is not
simply a mirror image of the Federal Constitution, and that it
would be relinquishing an important aspect of State sovereignty
if the court held otherwise.

Id. at 401.

Delaware's

Constitutional provision protecting individuals from
unwarranted searches and seizures states:
The people shall be secure in their persons, houses,
papers, and possessions, from unreasonable
searches and seizures; and no warrant to search any
place, or to seize any person or things, shall issue
without describing them as particularly as may be;
nor then, unless there be probable cause supported
by oath or affirmation.
Del. Const. art. 1, § 6.
The Heath Court, in deciding that all pretextual stops are
unconstitutional, reasoned that "allowing the police unfettered
discretion to use a . . . traffic violation to search for evidence to
support an officer's hunch about a (non-traffic) offense becomes
... the equivalent of granting the police a general warrant to
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search and seize virtually all travelers on the roads of this
State." State v. Heath, 929 A.2d at 401.
To assess pretextual stops, the Heath Court initially
inquired whether, at the time of the stop, the police officer
reasonably believed the defendant was committing a traffic
offense and whether the law authorized a stop for such an
offense.

Id. at 402.

The burden is on the state to prove

probable cause or reasonable suspicion for the stop, and any
failure to do so renders the stop unreasonable.

Id. at 403.

If the state meets its burden, the defendant then has the

burden to establish whether an unrelated purpose motivated
the stop and whether, absent the unrelated or "hunch" purpose,
a reasonable police officer would have made the stop.

Id.

The defendant meets this burden by showing
that: (1) he was stopped only for a traffic violation; (2)
he was later arrested for and charged with a crime
unrelated to the stop; (3) the crime or evidence of the
crime was discovered as a result of the stop; (4) the
traffic stop was merely a pre textual purpose, alleging
that the officer had a hunch about, or suspected the
defendant of, a non-traffic related offense
unsupported by reasonable suspicion; and (5) the
pretext can be inferred, at least, when the
suppression hearing evidence is presented.
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Id.

The Heath Court went on to list a number of factors to

consider when evaluating whether the defendant met his
burden, including: evidence of the arresting officer's
non-compliance with written police regulations, evidence of the
abnormal nature of the traffic stop, testimony of the arresting
officer that his reason for the stop was pretextual, and evidence
that the stop was unnecessary for the protection of traffic
safety.

Id.

If the defendant meets his burden, the stop is presumed to

be pretextual.

Id.

The State could rebut this presumption by

showing "(1) that reasonable suspicion existed for the
underlying criminal offense; (2) that this traffic stop was
completely routine; (3) that this traffic stop was made under the
perception that it was necessary to protect traffic safety; (4) that
the officer's subjective intent in making the stop was
legitimate." Id.
In Heath, the officer had probable cause to stop Heath's
vehicle based on the turn signal infraction.
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Id. at 404.

Nonetheless, the officer admitted he stopped Heath because he
wanted to question him about his reason for being in a
high-drug area even though he had no independent basis to
believe criminal activity was afoot.

Id. at 405.

Because the

officer's motivation for the stop was completely removed from
the basis for the stop, the totality of the circumstances
warranted a finding of impermissible pretext.

Id. at 405-06.

In State v. Ochoa, a drug task force agent in New Mexico
was surveilling a residence for drug trafficking when he saw an
unfamiliar vehicle.
Ct. App. 2008).

State v. Ochoa, 206 P.3d 143, 147 (N.M.

He wanted to investigate it, so he drove by the

residence several times until he observed the vehicle leave.
The driver was not wearing a seatbelt.

Id.

Id.

The agent wanted

to identify and question the driver, so he called a uniformed
patrol officer to stop the vehicle for failure to wear a seatbelt.

Id.
When the officer stopped and approached the defendant,
the officer immediately recognized him as someone with
outstanding warrants for his arrest.
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Id.

The officer could not

recall whether the defendant was wearing his seatbelt when he
was stopped.

Id. The defendant was arrested for his

outstanding warrants and consented to a search of his vehicle,
which produced a pipe and methamphetamine.

Id.

officers found a handgun during an inventory search.

The
Id.

The

district court found that the agent had little, if any, interest in
the seatbelt violation, and that he wanted the vehicle stopped so
he could identify the driver and ask about activities in the
residence.

Id.

The New Mexico appellate court departed from Whren,
finding the federal analysis unpersuasive and incompatible with
the state's distinctively protective standards for searches and
seizures of automobiles.

Id. at 148.

Article II, section 10, of

the New Mexico Constitution reads:
The people shall be secure in their persons, papers,
homes and effects, from unreasonable searches and
seizures, and no warrant to search any place, or seize
any person or thing, shall issue without describing
the place to be searched, or the persons or things to
be seized, nor without a written showing of probable
cause, supported by oath or affirmation.
Id. at 151.
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The Ochoa Court noted the distinction between a legal
stop for the reason of investigating a traffic violation and a
pretextual stop:
(a)lthough there may be a technical violation of the
traffic law, the true reason for the stop lacks legal
sufficiency. Thus, by definition, a pretextual stop
raises the identical constitutional concerns which
our Supreme Court recognized under the emergency
assistance doctrine in Ryan: that police officers will
abuse what is otherwise valid presence as a
subterfuge to conduct an invalid investigation.
Id. at 149 (citing State v. Ryan, 108 P.3d 1032 (N.M. 2005)
(adopting a subjective motivation test for officers acting under
the emergency assistance doctrine based on the distinction
made in Whren for criminal investigations that do not require
probable cause)).
According to the Ochoa Court, statistics showed that
pretextual stops were not simply disconnected anecdotes or
exaggerated versions of personal experiences but established
and persistent patterns of law enforcement conduct.

Id. at 150

(citing David A. Harris, The Stories, the Statistics, and the Law:
Why «Driving While Black" Matters, 84 Minn. L. Rev. 265, 298
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(Dec. 1999)).

The Ochoa Court was not persuaded, as the

Whren Court was, that probable cause and reasonable
suspicion standards were sufficient to limit police discretion to
enforcement of traffic offenses.

Id.

The Ochoa Court implemented a standard for pretextual
stops, stating that courts should consider the totality of the
circumstances, judge the credibility of witnesses, and weigh the
evidence in deciding whether a stop was pre textual.

Id. at 155.

Under this standard, the state has the burden to justify the stop
under an exception to the warrant requirement.

Id. at 156. If

the stop is justified but the defendant argues that the seizure
was pretextual, then the district court must decide whether the
officer's motive for the stop was unrelated to the objective
existence of reasonable suspicion or probable cause.
defendant has the burden of proof to show pretext.

Id.
Id.

The
If the

defendant shows pretext with sufficient facts, then there is a
rebuttable presumption that the stop was pretextual and the
burden shifts to the state to establish that based on the totality
of the circumstances, even without that unrelated motive, the
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officer would have stopped the defendant.

Id.

The Ochoa Court considered factors such as:
whether the defendant was arrested for and charged
with a crime unrelated to the stop; the officer's
compliance or non-compliance with standard police
practices; whether the officer was in an unmarked
car or was not in uniform; whether patrolling or
enforcement of the traffic code were among the
officer's typical employment duties; whether the
officer had information, which did not rise to the level
of reasonable suspicion or probable cause, relating to
another offense; the manner of the stop, including
how long the officer trailed the defendant before
performing the stop, how long after the alleged
suspicion arose or violation was committed the stop
was made, how many officers were present for the
stop; the conduct, demeanor, and statements of the
officer during the stop; the relevant characteristics of
the defendant; whether the objective reason
articulated for the stop was necessary for the
protection of traffic safety; and the officer's testimony
as to the reason for the stop.

Id.
The Ochoa Court determined the drug agent had sufficient
objective justification for the traffic stop when he observed the
seatbelt violation.

ld.

Nonetheless, the drug agent did not

issue traffic citations in the course of his duties and wanted the
vehicle stopped so he could identify the driver and ask about his
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activities at the targeted residence.

Id. at 157. The drug

agent "lacked a constitutional reasonable suspicion that
Defendant was involved in drug activity," and the officer who
made the stop would not have done so absent the drug agent's
direction.
the stop.

Id.

The Court suppressed evidence obtained from

Id.

In the Washington case of State v. Ladson, a police officer
and detective were on proactive gang control, where officers do
not make routine traffic stops but do use traffic infractions as a
means to pull people over to initiate contact for questioning.
State v. Ladson, 979 P.2d 833, 836 (Wash. 1999).

The driver

and his passenger attracted the attention of the officers, who
then stopped the car on the grounds that the license plate tags
had expired five days earlier.

Id.

The driver was arrested for

driving with a suspended license, and the officers did a full
search of the car incident to the driver's arrest.

Id.

They

patted the passenger down and found a small handgun.
The passenger was placed under arrest and searched.

Id.
Id.

The search produced several baggies of marijuana and cash.
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Id.
The Washington Supreme Court acknowledged that Article
I, Section 7, of the Washington Constitution2 is explicitly
broader than that of the Fourth Amendment, as it "clearly
recognizes an individual's right to privacy with no express
limitations," and places greater emphasis on privacy.
837.

Id. at

With the breadth of the individual protections of the

Washington Constitution in mind, the court held that when a
person commits a traffic offense, an officer is not justified in
making a warrantless seizure which would not otherwise be
permitted absent a warrant.

Id. at 839.

As a general rule, warrantless searches and seizures are
per se unreasonable.

Id. at 838. The warrant requirement is

especially important under Article I, Section 7, of the
Washington Constitution as it is the warrant which provides the
"authority of law".

Id. (citing City of Seattle v. Mesiani, 755

P.2d 775 (Wash. 1988)). The problem with a pretextual traffic
2· "No person shall be disturbed in his private affairs, or
his home invaded, without authority of law." Wash Cont. Art
1, § 7.
59

stop is that "it is a search or seizure which cannot be
constitutionally justified for its true reason" and is therefore a
"triumph of form over substance; a triumph of expediency at the
expense of reason."

Id.

The court reasoned that Article I, Section 7, forbids use of
pretext as a justification for a warrantless search or seizure
because the Washington Constitution requires looking beyond
the formal justification for the stop to the actual one.
839.

Id. at

"In the case of pretext, the actual reason for the stop is

inherently unreasonable, otherwise the use of pretext would be
unnecessary."

Id.

When determining whether a stop is pretextual in
Washington, the court considers the totality of the
circumstances, including "both the subjective intent of the
officer as well as the objective reasonableness of the officer's
behavior."

Id. at 843.

The Washington Supreme Court

suppressed the evidence obtained from the stop in Ladson
because the investigatory purpose of the stop was not exempted
from the warrant requirement.

Id.
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But see State v. Arreola,

290 P.3d 983 (20 12)(adhering to Ladson but holding
mixed-motive stops do not violate Washington Constitution if
officer exercises reasonable discretion).
Brown does not dispute that a majority of states follow
Whren, but contends this represents little more than the
"lockstep" approach to constitutional interpretation rejected by
this Court.

Robert F. Williams, The Law of American State

Constitutions, 194 (2009)(recognizing majority of state cases
choose to follow, rather than diverge from, federal constitutional
doctrine); State v. Ochoa, 792 N.W.2d 260, 267 (Iowa
2010)(recognizing Iowa case law "shows a slow but perceptible
shift away from a lockstep or lockstep-lite approach toward a
greater recognition of the independent nature of our state
constitutional provisions").

Furthermore, this Court looks to

the persuasive power of the reasoning of other state supreme
courts, not the number of courts that have decided one way or
another.

State v. Gaskins, 866 N.W.2d 1, 33 (Iowa 2015)

(Appel, J., concurring).
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4. Federal Interpretation of Pretextual Stops is Not
Consistent with Iowa Law.

a. The Iowa Supreme Court interprets Article I
Section 8 more broadly than the Fourth Amendment.
This Court has recognized it should apply Article I, section
8, "in a broad ·and liberal spirit."

State v. Height, 91 N.W. 935,

937 (Iowa 1902); State v. Cline, 617 N.W.2d 277, 285-86 (Iowa
2000).

Its protections "are not meant to benefit the public

generally.

They are meant to protect individual citizens and

their reasonable expectations of privacy."

State v. Gaskins,

866 N.W.2d 1, 16 (Iowa 2015).
As an example of the broad and liberal interpretation of
Article I Section 8, the Cline Court referred to the fact that Iowa
was one of the first states to adopt the exclusionary rule as a
remedy for unreasonable searches and seizures and did so
years before the U.S. Supreme Court's decision in Weeks v.
United States, 232 U.S. 383, 34 S.Ct. 341 (1914).

State v.

Cline, 617 N.W.2d 277, 285 (Iowa 2000) ), abrogated on other
grounds by State v. Turner, 630 N.W.2d 601, 606 n.2 (Iowa
200 1)(scope of review).

Although Iowa's initial adoption of the
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rule was in a civil case from 1876, the Court later adopted it for
criminal proceedings in 1902. Id. (citing Reifsnyder v. Lee, 44
Iowa 101 (1876) and State v. Height, 117 Iowa 650, 665, 91
N.W. 935, 940 (1902)).
More recently, the Iowa Supreme Court has interpreted
the Iowa Constitution as providing more protections for Iowans
in the realm of searches and seizures.

See

~'

id. at 283-93

(rejecting good-faith exception to exclusionary rule); State v.
Pals, 805 N.W.2d 767, 777-83 (Iowa 2011)(finding consent to
search vehicle was involuntary); State v. Ochoa, 792 N.W.2d
260, 287-91 (Iowa 2010)(invalidating warrantless search of
parolee); State v. Short, 851 N.W.2d 474, 496-506 (Iowa
20 14)(invalidating warrantless search of probationer); State v.
Gaskins, 866 N.W.2d 1, 7-14 (Iowa 2015)(rejecting
"evidence-gathering" rationale for warrantless searches incident
to arrest).
A warrantless search is presumed unreasonable unless an
exception applies.

State v. Gaskins, 866 N.W.2d at 7.

Appel recently addressed the primacy of the warrant
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Justice

requirement of Article I, Section 8, in a special concurrence in
State v. Jackson:
The constitutional focus of Article I, Section 8, is on
protecting personal, inalienable rights at the very heart of
freedom, the right to be secure in one's home and personal
effects from unwarranted government invasions. See
State v. Young, 863 N.W.2d 249, 278 (Iowa 2015) ("The bill
of rights of the Iowa Constitution embraces the notion of
'inalienable rights' .... ");State v. Short, 851 N.W.2d 474,
484 (Iowa 20 14) (noting the role of Article I, Section 1 in
the Iowa Supreme Court's decision in Coger v. NW. Union
Packet Co., 37 Iowa 145 (1873), which rejected the notion
that African Americans could be subjected to different
treatment in public transportation); Joseph R. Grodin,
Rediscovering the State Constitutional Right to Happiness
and Safety, 25 Hastings Canst. L. Q. 1, 22 (1997) ("[M]ost
courts have assumed that the inalienable rights clauses
have some judicially enforceable content.").

***
[W]hile the United States Supreme Court in Rodriguez and
other later cases has sought to shrink the warrant
requirement through radiations emanating from a highly
pliable reasonableness clause, the Court has declined to
adopt this additional revision of traditional search and
seizure law under Article I, Section 8 of the Iowa
Constitution. Instead, the courts have reaffirmed the
primacy of the warrant requirement. See State v. Ochoa,
792 N.W.2d 260, 269 (Iowa 2010).
[The Iowa Supreme Court] examined these developments
at length in State v. Short, 851 N.W.2d 474. As noted in
Short, Iowa's constitutional jurisprudence has long
emphasized the primacy of the warrant requirement. Id.
at 503. In short, the Court reiterated the traditional view
that the constitutional workhorse of the search and
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seizure protections under Article I, Section 8, is the
warrant requirement. Id. at 506.
State v. Jackson, 878 N.W.2d 422, 443-44 (Iowa 2016) (Appel,
J., concurring specially).

b.

Pretextual stops

The Iowa Supreme Court initially appeared to reject the
validity of pretextual stops in State v. Cooley.
229 N.W.2d 755 (Iowa 1975).

State v. Cooley,

Cooley challenge the stop of the

vehicle in which he was a passenger, claiming the stop was not
made for the purpose of examining the operator's permit but to
satisfy the officer's curiosity.

Id. at 757.

After reviewing the

officer's testimony, the Cooley Court determined "the Lyon
car-stop was not effected for the motivative purpose of
inspecting the operator's permit.

Therefore the stopping

officers cannot, on this basis, be deemed to have been in a place
where they had a lawful right to be."

Id. at 759.

Cooley's

conviction was reversed 1. Id. at 761.
In State v. Garcia, the Iowa Court of Appeals had reversed
Garcia's conviction based upon an impermissible pretextual
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arrest.

State v. Garcia, 461 N.W.2d 460, 463 (Iowa 1990).

On

further review, the Iowa Supreme Court noted that even though
the traditional response was to suppress all evidence obtained
from a pretextual arrest, recent United States Supreme Court
cases were leading courts to examine arrests using an objective
standard.

Id.

Ultimately, the Court held "Even applying this

subjective standard, the arrest was proper because the officers
did have a proper, albeit a secondary, reason for the stop."
at 464.

The Court affirmed Garcia's conviction.

Id.

Id. at 465.

If Garcia left any doubts as to whether the Iowa Supreme

Court was adopting an objective standard for pretextual police
conduct, State v. Hofman quelled them.
N.W.2d 767 (Iowa 1995).

State v. Hofman, 537

Hofman argued his arrest was merely

a pretext for officers to search his hotel room.

Id. at 768.

The

Hofman Court recognized a split in the federal circuits as to the
standard to be used in addressing claims of pretext, with a
majority using the "could have" standard and two circuits using
the "would have" standard.

Id. at 769.

Acknowledging that it

had implicitly adopted the objective standard in Garcia, the
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Hofman Court took the opportunity to "expressly adopt an
objective or 'could have' assessment of the officer's conduct in
making the arrest."

Id. at 769-70.

In State v. Predka, a deputy stopped Predka's vehicle for
speeding and a seat belt violation.
202, 204 (Iowa 1996).

State v. Predka, 555 N.W.2d

The deputy found drugs and cash in the

vehicle upon searching it.

Id.

Predka claimed the stop was

pretextual under the Fourth Amendment.

Id.

The Iowa

Supreme Court rejected Predka's challenge, noting that Whren
had upheld stops under the Fourth Amendment- even if based
on pretext-- so long as there was objective probable cause for
the stop.

Id. at 205-06.

Predka's objective standard for

probable cause was later extended to stops conducted on
reasonable suspicion.

State v. Heminover, 619 N.W.2d 353,

357-61 (Iowa 2000).
It does not appear the defendants in these cases

specifically litigated the issue of pretext under the Iowa
Constitution.

Cooley made no reference to any particular

constitutional provision.

State v. Cooley, 229 N.W.2d 755,
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757-58 (Iowa 1975).

Garcia, Hofman, Predka and Heminover

referred specifically to the Fourth Amendment.

State v.

Garcia, 461 N.W.2d 460,462 (Iowa 1990); State v. Hofman, 537
N.W.2d 767, 769 (Iowa 1995); State v. Predka, 555 N.W.2d 202,
204 (Iowa 1996); State v. Heminover, 619 N.W.2d 353, 356
(Iowa 2000).
Later search and seizure cases in which challenges were
made regarding the subjective motivation of the arresting officer
referred to the Iowa Constitution, but there is no indication the
claimants requested an approach deviating from federal
analysis.

See,~'

State v. Gillespie, 619 N.W.2d 345, 350-52

(Iowa 2000)(finding "scope, import, and purpose" of the two
constitutional provisions to be nearly identical and rejecting
subjective approach to whether officer had probable cause for
stop and search); State v. Kreps, 650 N.W.2d 636, 640-42 (Iowa
2002)(same with respect to whether officer had reasonable
suspicion for stop).
In State v. Griffin, the Iowa Supreme Court acknowledged
that it had not "spoken to the specific issue of the validity of a
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search incident to a pretextual arrest under article I, section 8
of the Iowa Constitution."
737 (Iowa 2005).

State v. Griffin, 691 N.W.2d 734,

It recognized, however, that it had previously

held that federal law permitted a search incident to arrest '"even
if the arresting officer had an ulterior motive fdr the arrest or
had no independent probable cause to conduct the search."'
Id. at 736 (quoting State v. Meyer, 543 N.W.2d 876, 879 (Iowa
1996)). The Griffin Court then stated that "our
pronouncement in Meyer was not only a correct application of
federal law but also accurately described the validity of a
pretextual arrest under article I, section 8 of the Iowa
Constitution for purposes of sustaining a search incident to
that arrest."

Id.

The Court has since hinted at its desire to re-examine the
issue of pretextual stops.

Although the issue was not raised on

appeal in State v. Harrison, Justice Appel discussed it in a
dissenting opinion.

State v. Harrison, 846 N.W.2d 362, 370-72

(Iowa 2014)(Appel, J., dissenting).

Justice Appel noted that

two states had rejected Whren under their state constitutions.
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Id. at 371 (discussing State v. Ochoa, 206 P.3d 143 (N.M. Ct.
App. 2008) and State v. Ladson, 979 P.2d 833 (Wash. 1999)).
According to Appel:
Much has been written about unbridled discretion to
stop vehicles on the open road. In particular,
commentary has been concerned that without some
constitutional restraints, African-Americans and
other minority groups may be subject to stops for
"driving while black." David A. Harris, "Driving While
Black" and All Other Traffic Offenses: The Supreme
Court and Pretextual Traffic Stops, 87 J.Crim. L. &
Criminology 544, 550-53 (1997); see also David A.
Harris, Car Wars: The Fourth Amendment's Death on
the Highway, 66 Geo. Wash. L.Rev. 556, 582-84
(1998) (concluding evidence supports a finding that
police stop minorities "in numbers greatly
disproportionate to their presence in the driving
population" even though "there is no race- or
ethnicity-neutral explanation for it"); Lewis R. Katz,
"Lonesome Road": Driving Without the Fourth
Amendment, 36 Seattle U.L.Rev. 1413, 1421-33
(20 13) (noting that Whren "solidified a trend in
United States jurisprudence toward ignoring police
officers' racial biases, admitted or otherwise" and
concluding the only workable solution to pretextual
traffic stops is through a reconsideration of Whren);
Wayne R. LaFave, The Routine Traffic Stop from Start
to Finish: Too Much "Routine," Not Enough Fourth
Amendment, 102 Mich. L.Rev. 1843, 1860-61 (2004}
(discussing the difficulties of an equal protection
challenge to selective enforcement of traffic laws).
While I recognize the need to allow law enforcement
to do its job, article I, section 8 of the Iowa
Constitution requires us to ensure individuals are
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protected from unwarranted seizures on the open
road.
Id. at 371-72.
The Iowa Supreme Court recently reiterated its concern
that "unlimited discretion to stop vehicles on the open road may
give rise to allegations of racial discrimination, characterized by
the descriptive phrase 'driving while black."'
890 N.W.2d 284, 287 (Iowa 2017).

State v. Coleman,

Minor traffic violations

could be used "as a springboard into consent searches" and
result in abuse and racial profiling.

Id.

In light of these

considerations:
... our recent traffic-stop cases have evinced an
awareness of the potential for arbitrary government
action on the state's roads and highways. In Vance,
we severely questioned the rationale of our older
precedent regarding searches of closed containers
pursuant to an automobile stop in Sanders-a case
we ultimately explicitly overruled in Gaskins. See
Gaskins, 866 N.W.2d at 16; Vance, 790 N.W.2d at
787; Sanders, 312 N.W.2d at 539. In Pals, we put
traffic stops in the larger context of concerns
surrounding racial profiling. 805 N.W.2d at 772 n.2.
That theme was continued in Tyler where we noted
the stop involved an African-American driver in
which a previous driver with similar features on the
license plate was not stopped. 830 N.W.2d at 297 &
n.4. These recent cases all have a common feature of
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demanding compliance with Iowa constitutional
commands in the traffic-stop context.
Id. at 300.
The concern regarding arbitrary police action and its
impact on minority populations is warranted.

Although few

police departments in Iowa track traffic stops in a manner that
allows detection of racial profiling, those agencies that do track
such information have found that African-Americans are pulled
over more often than whites.

Kathy A. Bolten, Iowa Studies

Show Blacks Stopped More Often Than Whites (Aug. 15, 2015),
http: I I www. desmoinesregister. com I story I news I crime-and -co
urtsl20 15108/ 16/black-iowa-racial-profiling-studies/ 317876
11 I.

The stops are often for "legitimate reasons such as

nonworking equipment, failing to wear a seat belt and
speeding." Id.
In Davenport, blacks were more likely to be stopped by
police, arrested, and asked to have their vehicle searched.

Id.

Nonetheless, officers were more likely to find something illegal
in the vehicles of white drivers.
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Id.

"[T]he level of

disproportionality- the difference between the race of observed
motorists and the race of drivers actually pulled over - was 7
percent in 2014, a slight increase from last year." Tara Becker,
Researcher:

Errors Made in Racial Profiling Study of Traffic

Stops, (June 28, 20 15)
http: I I qctimes.comj newsjlocal/ researcher-errors-made-in-ra
cial-profiling-study-of-traffic-stops/ article_c22b0929-bde7 -5e 1
6-82a9-b65a0fa3da7c.html.

More disturbing, however,

"officers with the department's Neighborhoods Energized to
Succeed, or NETS, program had a disproportionality of 23
percent, up from 12 percent in 2013." Id.
In Iowa City, even though minorities made up 10 percent
of the population, they comprised 14 percent of stops in
2005-2007 and 19 percent of stops in 2010-2012.

Kathy A.

Bolten, Iowa Studies Show Blacks Stopped More Often Than
Whites (Aug. 15, 2015),
http:/ jwww.desmoinesregister.comjstoryjnewsjcrime-and-co
urts/20 15/08/ 16/black-iowa-racial-profiling-studies/ 317876
11/. A 2015 report found that minorities were stopped about
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five percentage points above the observational benchmark
values.

Dr. Christopher Barnum, ICPD Traffic Stop Analysis,

p.49
http:/ jwww8.iowa-city.orgjweblink/O/doc/ 1524344/Electron
ic.aspx (last viewed July 10, 2017).

Officers were about twice

as likely to arrest a minority driver than a white driver during a
stop.

Id. p. 50.

Officers were also about twice as likely to ask

a minority driver for permission to search his or her vehicle,
even though hit rates resulting from the searches were about
the same for minority and non-minority drivers.

Id.

Racial disparities in policing lead to racial disparities in
incarceration.

This is not a surprise to the Court:

As I mentioned last year, the criminal justice system
in Iowa and across the nation is marked by racial
disparities. There is an overrepresentation of African
Americans and other minorities in the criminal
justice system-from arrest to incarceration. For
example, Iowa incarcerates 9.4°/o of its adult African
American males, which is the third highest
percentage in the nation.
Chief Justice MarkS. Cady, 2015 State of the Judiciary p. 4
(Jan. 14, 2015),

74

http:/ fwww.iowacourts.gov /wfdata/files/ StateofJudiciary /20
15/printo/o20and0/o20web 0/o20speech.pdf.

See also State v.

Plain, No. 16-0061, 2017 WL 2822482 (Iowa June 30,
2017)(Wiggins, J., concurring specially)(discussing racial
disparity in Iowa prisons).
Iowa has the third highest black-white differential for
incarceration- 11: 1 - behind New Jersey and Wisconsin.
Ashley Nellis, Ph.D., The Color of Justice:

Racial and Ethnic

Disparity in State Prisons p. 8 (June 14, 2016),
http: I jwww.sentencingproject.org/ publications/ color-of-justic
e-racial-and-ethnic-disparity-in-state-prisons/ (available as
PDF).

As Dr. Ashley Nellis explained in her review of racial and

ethnic disparity in state prisons:
Disparities are evident at the initial point of contact
with police, especially through policies that target
specific areas and/ or people. A popular example of
this is "stop, question, and frisk." Broad discretion
allowed to law enforcement can aggravate disparities.
Though police stops alone are unlikely to result in a
conviction that would lead to a prison sentence, the
presence of a criminal record is associated with the
decision to incarcerate for subsequent offenses, a
sequence of events that disadvantages African
Americans.
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Id. p. 10.
Pretextual stops are not consistent with the guarantees of
Article I, Section 8, of the Iowa Constitution.

Such stops allow

for the expansion of warrantless intrusions and are not faithful
to the underlying justifications of warrant exceptions.

In

Gaskins, the Iowa Supreme Court rejected Arizona Gant's
"evidence gathering" rationa1e for warrantless automobile
searches as allowing the search-incident-to-arrest exception to
swallow the warrant requirement.
N.W.2d 1, 13 (Iowa 2015).

State v. Gaskins, 866

The Court found "construing the

exception so broadly 'would serve no purpose except to provide
a police entitlement"' and that such entitlements are
"incompatible with Iowans' robust privacy rights."

Id. (quoting

Arizona v. Gant, 556 U.S. 332, 347, 129 S.Ct. 1710,
1721 (2009)).

Allowing law enforcement to use traffic

infractions as a subterfuge for seizing a person for an unrelated
criminal investigation is the definition of a "police entitlement."
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Pretextual stops endorse unbridled police discretion at the
expense of Iowans' privacy and security interests and at the risk
of disparate treatment of minorities within the justice system.
Pretextual stops are antithetical to Iowa's respect for civil
liberties and equal protection and are therefore
unconstitutional under Article I Section 8 of the Iowa
Constitution.
c.

The applicable test

Brown asks this Court to adopt the burden-shifting,
totality-of-the-circumstances test used in Delaware and New
Mexico for judging whether an officer's stop of a vehicle
amounts to impermissible pretext.

See State v. Heath, 929

A.2d 390, 402-03 (Del. Super. Ct. 2006); State v. Ochoa, 206
P.3d 143, 155-56 (N.M. Ct. App. 2008). This standard allows
the Court to take into account both the subjective and objective
reasons for the stop in the context of all of the relevant facts.
State v. Heath, 929 A.2d at 402-03; State v. Ochoa, 206 P.3d at
155-56 (N.M. Ct. App. 2008).

It permits the State to provide an

objective basis for the stop, allows the defendant to rebut the
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proffered justification in light of the available facts, and gives
the State the final opportunity to validate the officer's actions.
State v. Heath, 929 A.2d at 402-03; State v. Ochoa, 206 P.3d at
155-56.
Although this proposed test may be more complex than
Whren's purely objective "could have" standard, Iowa courts are
certainly not novices at applying totality-of-the-circumstances,
burden-shifting, or other complex frameworks.

See

~'

State

v. Mootz, 808 N.W.2d 207, 215-20 (Batson challenge); State v.
Pals, 805 N.W.2d 767, 782-84 (Iowa 2011)(examining totality of
circumstances for voluntariness of consent to search); Varnum
v. Brien, 763 N.W.2d 862 (Iowa 2009)(equal protection
analysis).

Furthermore, while Whren's bright-line objectivity

test may offer simplicity, it does not protect the privacy and
security interests of Iowans and even undermines the liberty
and dignity of Iowa's minority populations.
D.

The stop conducted on Brown was pretextual.

In this case, Officer Justin Brandt's stop of Brown was
pretextual.

In the video of the stop and on the stand, Brandt
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admitted he would not have stopped Brown's vehicle but for the
fact he was curious about the vehicle owner's reported gang
affiliation.
Brandt testified that he was sitting at a red light at East 4th
and Walnut around 2:25a.m. on October 17, 2015, when he
saw a black Lincoln Navigator travelling behind another vehicle.
(Supp. Tr. p. 6 L.6-18).

The other vehicle made a right turn at

the intersection as the light was changing.
L. 9-18).

(Supp. Tr. p. 6

According to Brandt, the Navigator passed to the left

of the turning vehicle, went through the intersection on a red
light and stopped at the next intersection.

(Supp. Tr. p. 6

L. 9-p. 7 L. 7).
Brandt testified he started following the Navigator when
his light turned green and ran the license plate through his
computer.

(Supp. Tr. p. 7 L.8-19).

The Navigator was

registered to Paris Lyles, who had a valid driver's license.
(Supp. Tr. p. 7 L.l7 -p. 8 L.20).
At this time, Brandt's curiosity kicked in:

79

What other information did you find out
about the registered owner at that time or at about
that time?
A.
So as I sometimes can be, I got curious
and I wanted to-- you know, having the time to do so,
I ended up opening up our local database Shieldware
and typed in - I don't know if it was in arrest records
or master names or whatever it was, but somewhere
in the database I believe I looked up Paris Lyes, or
else I looked up the vehicle through master citations
but somewhere in that database I ended up seeing
that there is some kind of connection with gang
activity or something with the registered owner.
Q.
And at this point when you get that
information, are you still behind the black Lincoln
Navigator?
A.
Yes.
Q.
And is that light red or has it changed?
Do you recall?
A.
I want to say -- I want to say it was red.
Q.
And at this point in time have you noticed
anything else about this black Lincoln Navigator?
A.
Yes.
Q. And what was that?
A. That one of the two license plate lamps
was not functioning.
Q.
So at some point in time the traffic control
light turns to green; correct?
A.
Yes.
Q.
What happens at the point when that light
changes to green?
A.
I followed behind the Navigator, and I
believe at this point we were behind CVS, the one off
at Mullan and Franklin there, and took a right, I
think on Clay, and took Clay up to Almond, to the
stop sign there facing north. The vehicle then went
west on Almond to Mullan Avenue. And I can't
Q.
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recall if we actually stopped for another red light, but
it was at that intersection or shortly thereafter when
we got into the 100 block of Logan is when I actually
hit my emergency lights to conduct the traffic stop on
it.
(Supp. Tr. p. 8 L.21-p. 10 L.8).
Once Brandt had the vehicle stopped and was talking to
the driver, Brown, he noticed an odor of alcohol coming from
her.

(Supp. Tr. p. 12 L.1-12).

Brown admitted drinking

earlier in the evening, and there was an open can of beer in the
center console.

(Supp. Tr. p. 12 L.19-23).

passenger in the front seat of the Navigator.

There was another
(Ex. A). 3

Brown

was unable to provide insurance information and her driver's
license was suspended.

(Supp. Tr. p. 12 L.24-p. 13 L.19).

Brandt arrested Brown for driving on a suspended license and
transported her to the police station for field sobriety tests.
(Supp. Tr. p. 14 L.14-22, p. 20 L.3-14).
Brandt agreed with the prosecution that his only reasons
for stopping Brown's vehicle involved her manner of driving, the
All references to Exhibit A are to the first video listed on
the DVD, and all times cited for the video are approximate.
(Supp. Tr. p. 5 L.10-16).
Both Brown and her passenger are black. (Ex. A).
3·

81

owner's gang affiliations, and the license plate light.
p. 15 L.6-16).

(Supp. Tr.

He admitted it was "a definite possibility" that he

became aware of the owner's gang affiliations before he noticed
the nonfunctioning license plate light.
L. 11-1 7).

(Supp. Tr. p. 23

He testified that he noticed the vehicle make a

red-yellow light violation before he ran the plates.

(Supp. Tr. p.

24 L.l5-19).
Brandt's squad car recorded a video of the stop.

(Ex. A).

In the video, Brandt can be heard telling another officer that his
attention was drawn to Brown's vehicle when it almost
"smacked" into the back of another car and ran through a red
light.

(Ex. A 37:30).

He admitted he "wasn't even going to

stop it" until he ran the plate through Shieldware and
discovered the owner was affiliated with the Fly Boys gang.
(Ex. A 41:25).
up."

He then decided to "poke around and see what's

(Ex. A 41:25).

in the car.

He said he didn't know it was two women

(Ex. A 41:25).

Later, he tells the other officer that

she ran the red light, he got behind it and saw the license plate
light was out, "so all sorts of stuff here."
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(Ex. A 42:00).

Brandt admitted his report did not make any mention of
gang affiliation as a reason for the stop.
L.4-13).

(Supp. Tr. p. 17

Instead, his report indicates he was stopped at a red

light when one vehicle turned right as that light turned yellow.
(Minutes- Incident Report Supplemental p. 1)(Conf. App. p. 12).
The report described the Navigator as passing to the left of the
first vehicle until it noticed the police car.

(Minutes- Incident

Report Supplemental p. 1)(Conf. App. p. 12).

The report then

states "Before the Navigator made its way through the
intersection the light turned red [ ]."

(Minutes- Incident

Report Supplemental p. l)(Conf. App. p. 12).

Brandt then got

behind the vehicle, saw the nonfunctioning license plate light
and ran the plates.

(Minutes- Incident Report Supplemental

p. 1)(Conf. App. p. 12).
Under the first prong of the Heath and Ochoa tests, the
State must establish probable cause for the stop of Brown's
vehicle.

State v. Heath, 929 A.2d 390, 403 (Del. Super. Ct.

2006); State v. Ochoa, 206 P.3d 143, 156 (N.M. Ct. App. 2008).
See also State v. Tyler, 830 N.W.2d 288, 297-98 (Iowa
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20 13)(reasonable suspicion will not suffice for warrantless stop
involving completed traffic infraction).
Brandt testified the nonfunctioning license plate light was
a violation of Iowa Code section 321.287.
L.4-6).

(Supp Tr. p. 24

That Code section provides:

Every motor vehicle and every vehicle which is being
drawn at the end of a train of vehicles shall be
equipped with a lighted rear lamp or lamps,
exhibiting a red light plainly visible from a distance of
five hundred feet to the rear. All lamps and lighting
equipment originally manufactured on a motor
vehicle shall be kept in working condition or shall be
replaced with equivalent equipment.
Iowa Code§ 321.387 (2015).

The plain language of this

section, however, appears to be directed at the red rear taillights
and not license plate lights.

There was no allegation that

either of the Navigator's taillights was not functioning.
A nonfunctioning license plate light might, however, entail
a violation of another provision:
Either the rear lamp or a separate lamp shall be so
constructed and placed as to illuminate with a white
light the rear registration plate and render it clearly
legible from a distance of fifty feet to the rear. When
the rear registration plate is illuminated by an
electric lamp other than the required rear lamp, the
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two lamps shall be turned on or off only by the same
control switch at all times when headlamps are
lighted. This section does not apply to commercial
vehicles engaged exclusively in intrastate commerce
that are dump trucks or that are used exclusively for
the movement of construction materials and
equipment to and from construction projects.
Id. § 321.388.

Under the facts of this case, there is no

indication the Navigator's rear license plate was not legible from
a distance of 50 feet.

Brandt did not testify as to being unable

to read the plate, and was in fact able to enter the plate number
into his computer prior to stopping the Navigator.
7 L.8-19).

(Supp. Tr. p.

The video also establishes the legibility of the plate.

(Ex. A).

Regardless, it appears Brandt did not notice the license
plate light violation until after he had already satisfied his
curiosity by running the plate information and discovering the
registered owner had gang affiliations.
L.ll-17).

(Supp. Tr. p. 23

The one potential violation Brandt observed prior to

running the plate information was the Navigator proceeding
through the intersection on a yellow or red light.
6 L. 9-p. 7 L. 7).

(Supp. Tr. p.

Brandt claimed this was a violation of Iowa
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Code section 321.257.

(Supp. Tr. p. 24 L. 7 -9).

That Code

section provides:

***
2. Official traffic-control signals consisting of
colored lights or colored lighted arrows shall regulate
vehicle and pedestrian traffic in the following
manner:
a. A "steady circular red" light means vehicular
traffic shall stop. Vehicular traffic shall remain
standing until a signal to proceed is shown or
vehicular traffic, unless prohibited by a sign, may
cautiously enter the intersection to make a right turn
from the right lane of traffic or another lane
designated for right turns, or a left turn from a
one-way street to a one-way street from the left lane
of traffic or another lane designated for left turns.
Turns made under this paragraph shall be made in a
manner that does not interfere with other vehicular
or pedestrian traffic lawfully using the intersection.
Pedestrian traffic facing a steady circular red light
shall not enter the roadway unless the pedestrian
can safely cross the roadway without interfering with
any vehicular traffic.
b. A "steady circular yellow" or "steady yellow
arrow" light means vehicular traffic is warned that
the related green movement is being terminated and
vehicular traffic shall no longer proceed into the
intersection and shall stop. If the stop cannot be
made in safety, a vehicle may be driven cautiously
through the intersection. Pedestrian traffic is warned
that there is insufficient time to cross the
intersection and any pedestrian starting to cross the
roadway shall yield the right-of-way to all vehicles.
Iowa Code§ 321.257(2) (2015).
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It is unclear from the record whether the light was yellow
or red when Brown entered the intersection.

At the

suppression hearing, Brandt testified that the first vehicle made
a right turn at the intersection as the light was changing to red,
and that the Navigator went through the intersection after the
light had changed.

(Supp. Tr. p. 6 L.9-18).

Brandt

nonetheless acknowledged that his report indicated the
Navigator was in the process of passing the first vehicle when
the light changed, meaning that the Navigator would have
entered the intersection on a yellow light.

(Supp. Tr. p. 6

L.24-p. 7 L.7; Minutes- Incident Report Supplemental p.
1)(Conf. App. p. 12).

This is what the District Court found.

(6/21/ 16 Order p. 1)(App. p. 15).
The record does not clearly support a basis for a stop
based on the light change.

Brandt never stated with certainty

that the Navigator entered the intersection on a red light.

To

the extent the Navigator entered the intersection on a yellow
light, Brandt gave no opinion on whether the Navigator could
have been able to stop "in safety" prior to entering the
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intersection.

Brandt's testimony does not support a stop

based on a violation of Iowa Code section 321.25 7.
Because the record did not establish probable cause to
stop Brown's vehicle based on any traffic infractions, the stop of
her vehicle is unreasonable.

State v. Heath, 929 A.2d at 403.

Cf. State v. Nikolsky, No. 02-1813, 2004 WL 151070 at *6 (Iowa
Ct. App. Jan. 28, 2004)(where there is no observed traffic
offense, community caretaking cannot be used to justify
pre textual stop).
Even if the record established probable cause, the alleged
traffic infractions were not the only reason for the stop of
Brown's vehicle.

State v. Heath, 929 A.2d at 403 (if State

meets burden on probable cause, defendant must then
establish whether unrelated purpose motivated stop).

At the

time of the stop, Brandt specifically acknowledged that he
would not have stopped the vehicle for any of the alleged traffic
infractions but for the fact that the registered owner of the
vehicle was linked to gang activity.

(Ex. A 41 :25).

simply wanted to "poke around and see what's up."
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Brandt
(Ex. A

41 :25).

He appeared surprised to find out the only people in

the Navigator were two women.

(Ex. A 41:25).

Brandt also

acknowledged there was a "definite possibility" that he
discovered the information regarding gang activity before he
noticed the license plate light was not working.
23 L.11-17).

(Supp. Tr. p.

In the end, Brown was arrested for driving with a

suspended license and was ultimately charged with Operating
While Intoxicated.

(Information; Supp. Tr. p. 14 L.14-p. 15

L.5, p. 20 L.3-22)(App. pp. 4-5).
Using the factors identified in Heath and Ochoa, the stop
of Brown's vehicle was a pre textual stop and a violation of
Brown's right to be free from warrantless seizures under Article
I, Section 8 of the Iowa Constitution for the reasons stated
above.

Brown's conviction, sentence and judgment should be

vacated and her case remanded for dismissal.

E. If trial counsel failed to preserve error on any
aspect of this claim, Brown alternatively claims trial
counsel ineffective.
Brown asserts trial counsel adequately preserved error on
her claim of a pre textual stop.

Should this Court disagree, she
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alternatively claims trial counsel rendered ineffective assistance
by failing to preserve error.
A convicted defendant's claim that counsel's assistance
was so defective as to require reversal of a conviction under the
Sixth Amendment has two components:
First, the defendant must show that counsel's
performance was deficient. This requires showing
that counsel made errors so serious that counsel was
not functioning as the "counsel" guaranteed the
defendant by the Sixth Amendment. Second, the
defendant must show that the deficient performance
prejudiced the defense. This requires showing that
counsel's errors were so serious as to deprive the
defendant of a fair trial, a trial whose result is
reliable.
Strickland v. Washington, 466 U.S. 668, 687, 104 S.Ct. 2052,
2065.
A convicted defendant making a claim of ineffective
assistance of counsel must identify the acts or omissions of
counsel that are alleged not to have been the result of
reasonable professional judgment.
2066.

Id. at 690, 104 S.Ct. at

The defendant must also show "a reasonable probability

that, but for counsel's unprofessional errors, the result of the
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proceeding would have been different.

A reasonable

probability is a probability sufficient to undermine confidence
in the outcome."

Id. at 694, 104 S.Ct. at 2068.

Brown's state constitutional challenge to the pretextual
stop of the vehicle she was driving has merit as addressed in
this brief.

If trial counsel failed to preserve error in any way,

trial counsel's error prejudiced Brown because her underlying
claim would have entitled her to suppression of any and all
evidence obtained from the stop.
767, 775-76 (Iowa 2011).

State v. Pals, 805 N.W.2d

Brown asks that her conviction,

sentenced and judgment be vacated and her case remanded for
dismissal.
CONCLUSION

For all of the reasons discussed above,
Defendant-Appellant Scottize Brown respectfully requests this
Court hold that pre textual stops violate Article I Section 8 of the
Iowa Constitution.

She asks that her conviction, sentence and

judgment be vacated and her case remanded for dismissal.
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