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ROUTING STATEMENT

Appellant urges the Supreme Court to retain this appeal for
consideration. This appeal presents the substantial constitutional questions
concerning a criminally charged defendant’s constitutional right to counsel
of choice and should be retained by the Supreme Court pursuant to Iowa R.
App. P. 6.110(2)(a). This case also presents questions of paramount
importance to the judiciary and legal profession concerning court error in
disqualifying Appellant’s criminal defense counsel and the district finding of
ethical violations and should be retained pursuant to [owa Code §
814.6(2)(e). The Supreme Court should also retain jurisdiction to decide this
appeal pursuant to lowa R. App. P. 6.1101(2)(d) and (e) as this case presents
issues fundamental and urgent to a criminal defendant’s constitutional rights
and lawyer discipline.

STATEMENT OF THE CASE

Nature of the Case. This appeal involves a district court ruling to
disqualify the Appellant’s privately retained criminal defense attorney who
had represented this defendant for over sixteen (16) months. (App. p. 51).
The ruling followed the States motion to disqualify counsel claiming his
one-month representation of a confidential informant in an unrelated

criminal case nine (9) months before the charges against the Defendant and



before the former client’s work as a confidential informant were grounds for
disqualification. (App. p. 38). This appeal was granted following timely
application for discretionary review. (Supp. App. p. 130; App. p. 54).
Course of Proceeding. On June 15, 2015, the State of lowa charged the
Appellant/Defendant, Carlos Ramon Mulatillo, with the crimes of
Conspiracy to Deliver more than five (5) grams of methamphetamine (B —
Felony), Count I, with the crimes of delivery of more than five (5) grams of
methamphetamine (B — Felony), Counts I — VII, and the crimes of failure to
affix drug tax stamp (D — Felony), Counts VIII — XIII. Complaints, June 15,
2015.

Attorney Steven Gardner filed his Appearance and Plea of Not Guilty
on the charges against Defendant on June 23, 2015. (App. 14). On July 28,
2015, the State of lowa filed Trial Information charging Counts I — XIII in
Wapello County, lowa. (App. p. 15). Minutes of Testimony filed with the
Trial Information listed the names of fourteen (14) law enforcement officers
as witnesses for the State along with “other members of law enforcement”
and “DEA Spanish language translators”. (contents of Minutes of
Testimony Redacted as Confidential. (Supp. App. 116). See lowa R. of
Crim. P. 2.4(6)). On August 3, 2015, the State of lowa Filed Notice of

Additional Witness and Minutes of Testimony listing three (3) additional



law enforcement witnesses to be called by the State. (Supp. App. 127).
(contents of Minutes Redacted. See Rule 2.4(6)). On August 3, 2015, the
Defendant filed Written Arraignment, Plea of Not Guilty, and Waiver of
Speedy Trial (Counts I — XIII) which identified Attorney Steven Gardner as
his retained attorney of choice. (App. p. 21).

Jury Trial was scheduled in the Wapello County District Court for
October 18, 2016. Pretrial Order, May 31, 2016. On September 29, 2016,
an Attorney Ryan Mitchell filed a “Notice to Court” alleging that defense
attorney Steven Gardner had a conflict of interest by reason of a prior
representation of a state witness. (App. p. 27). On October 3, 2016, the
Wapello County District Court entered “Order Re: Notice to the Court”
finding that attorney Mitchell did not represent a party to the case and had
no standing to file pleadings. (App. p. 36). On October 5, 2016, thirteen
(13) days before the scheduled trial date of October 18, 2016, the State filed
Notice of Additional Witnesses and Minutes of Testimony listing Michael
Davidson (hereinafter “DAVIDSON”) as a witness. (Supp. App. p. 128).
(contents of Minutes of Testimony redacted. See Rule 2.4(6)). On October
11, 2016, the Wapello County District Court issued Order Continuing Trial.
(App. p. 45). (late filing of notice of additional witnesses did not allow time

for preparation of defense).



On October 7, 2016, the Sate filed Motion for Watson Hearing
alleging Defendant’s counsel had a conflict of interest because of prior
representation of the newly listed witness DAVIDSON. (App. p. 38). On
November 9, 2016, the Wapello County District Court entered Ruling on
Motion to Disqualify, disqualifying defendant’s attorney from further
representation of Defendant. (App. p. 51). Defendant filed Application for
Discretionary Review on November 22, 2016, which was granted by the
Supreme Court Order on December 16, 2016. (Supp App. p. 130; App. p.
54).

STATEMENT OF THE FACTS

On June 15, 2015, the State of lowa charged Defendant/Appellant
Carlos Ramon Mulatillo (hereinafter “MULATILLO”) with multiple felony
crimes. Complaints, June 15, 2015. The complaints alleged he committed

criminal offenses on the following dates:

A | Countl B-Felony Conspiracy January 5, 2015

B | Countll B-Felony Delivery January 9, 2015

C | CountlIll |B-Felony Delivery January 20, 2015

D | CountIV | B-Felony Delivery January 26, 2015

E | CountV B-Felony Delivery March 9, 2015

F | Count VI | B-Felony Delivery March 9, 2015

G | Count VII | B-Felony Delivery April 16, 2015
“to the present”

H | Count VIII | D-Felony Failure to Affix January 5, 2015

Tax Stamp




I |CountIX |D-Felony Failure to Affix January 9, 2015
Tax Stamp

J | Count X D-Felony Failure to Affix January 20, 2015
Tax Stamp

K |Count XI | D-Felony Failure to Affix January 26, 2015
Tax Stamp

L | Count XII | D-Felony Failure to Affix March 9, 2015
Tax Stamp

M | Count XIII | D-Felony Failure to Affix March 9, 2015
Tax Stamp

(App. pp. 1-13). Mulatillo privately retained attorney Steven Gardner
(hereinafter “Gardner”). Gardner filed his Appearance on these charges on
June 23, 2015. (App. p- 14). The State of lowa filed a Trial Information
charging Mulatillo with Counts I — XIII on July 28, 2015. (App. p. 15).
Minutes of Testimony filed with the Trial Information listed fourteen (14)
law enforcement officers as witness for the State along with “other members
of law enforcement” and “DEA Spanish language translators”. The Minutes
of Testimony DID NOT LIST DAVIDSON AS A WITNESS TO BE
CALLED BY THE STATE OF IOWA. (Supp. App. p. 116). (contents of
Minutes of Testimony redacted as confidential see lowa R. Crim. P. 2.4(6)).
The State then filed Notice of Additional Witnesses and Minutes of
Testimony on August 3, 2015, listing three (3) additional law enforcement
witnesses. THE NOTICE OF ADDITIONAL WITNESSES DID NOT

LIST DAVIDSON AS A WITNESS FOR THE STATE. (Supp. App.
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127). (contents of Minutes of Testimony redacted as confidential see lowa
R. Crim. P. 2.4(6)).

On August 3, 2015, the Defendant filed Written Arraignment, Plea of
Not Guilty, and Waiver of Speedy Trial (Counts I — XIII) which identified
Steven Gardner as his retained attorney of choice. (App. p. 21). Jury Trial
was scheduled on the charges against the Defendant for October 18, 2016.
(App. p. 24). Fourteen (14) months after the State’s filing of its list of
witnesses and two (2) months before trial a lawyer claiming to represent
“one of the State witnesses” filed a Notice to Court and Request for Hearing.
(App. p. 27). This pleading alleged that Gardner had a conflict of interest
because he “previously represented one of the State’s witnesses”. Gardner
had never previously represented any of the witnesses listed and identified
by the State in the minutes at the time of filing this “Notice.” At the hearing
on this “Notice” the State advised the court that the lawyer who filed the
notice represented a confidential informant ”CI” and that Gardner had
previously represented the “CI” on a criminal case. (App. p. 59). The
prosecuting attorney advised that Gardner represented the “CI” in
September/October 2014. (App. p. 60).

The individual alleged to be a “CI” was not a person listed as a state

witness on the Trial Information or the Notice of Additional Witnesses.



(App. p- 15; Supp. App. p. 127). Neither the County Attorney or Attorney
Mitchell would reveal the identity of the “CI”. (App. p. 63). The Court
entered an order finding Attorney Mitchell had no standing and would take
no action on the “Notice”. (App. p. 36).

Thirteen (13) days before the scheduled trial date of October 18, 2016,
and more than fourteen months following the filing of the Trial Information,
the State filed a notice of additional witnesses listing DAVIDSON as a
prosecution witness. (Supp. App. p. 128). (contents of Minutes of
Testimony redacted as confidential, see lowa R. Crim. P. 2.4(6)). The
District Court, Judge Myron Gookin, then issued Order Continuing Trial
finding in part as follows:

“the State did not reveal the identity of these two confidential
informants who are proactively working with the State for
consideration in their own felony drug cases until less than two weeks
before trial. Thus, Defendant did not have any clear notice or right to
depose these witnesses until October 5, 2016... The State’s
notification of these confidential informants as additional witnesses on
October 5, 2016, with a trial date of October 18, 2016, is just too late
to provide fair preparation and due process to the Defendant... The
Court concludes trial must be continued.”

(App. p. 45).
On October 7, 2016, the State filed “Motion for Watson Hearing”

alleging that Defendant’s counsel Gardner had a conflict of interest because

of his prior representation of DAVIDSON in 2014. (App. p. 38). Hearing
7



was held before the District Court on the “Motion for Watson Hearing” on
November 9, 2016. Gardner introduced evidence that he had been retained
and appeared on behalf of potential witness DAVIDSON on unrelated
criminal drug felony offenses. (App. p. 79-84). He filed an Appearance on
DAVIDSON’S unrelated charges on September 19, 2014. (App. pp. 80,
111). He filed a Written Arraignment and a Motion to Produce on October
14,2014. (App. pp. 80-81; 113). At DAVIDSON’S request, Gardner
withdrew from further representation of DAVIDSON on October 17, 2014.
(App. pp- 81; 115). Representation of DAVIDSON on the unrelated
charges occurred only during the period September 18 to October 17,
2014. (App.p. 111-115).

The State of lowa did not allege, or present any evidence, that the
prior 2014 charges against potential witness DAVIDSON were related in
any way to the 2015 (January — April) charges filed against Defendant
Carlos Ramon Mulatillo. (App. p. 71-97). At the October 3, 2016 hearing
before Judge DeGeest, the County Attorney admitted they had no knowledge
about Gardner’s short representation of DAVIDSON in 2014. (App. p. 60).
Mulatillo’s attorney Gardner informed the district court he represented
DAVIDSON for one (1) month in 2014. (App. p. 79). Gardner advised the

charges against DAVIDSON in 2014 were unrelated to the charges filed



against MULATILLO in 2015. (App. p. 79). He advised the court there
was no concurrent representation. (App. p. 79). Gardner’s only personal
conference with DAVIDSON occurred on September 18, 2014. The
conference was short with half a page of notes. (App. p. 80). He filed an
appearance. (App. pp. 80; 111). He filed a written arraignment and a
motion to produce. (App. p. 80-81; 113). On October 16, 2014, Gardner
received a telephone message advising DAVIDSON had called his office
asking that Gardner withdraw. (App. p. 81). Gardner filed his withdrawal
on October 17, 2014. (App. pp. 81; 115). He informed the court that any
communication with prosecuting authorities or work as a “CI” was after
Gardner’s representation. (App. p. 86). Gardner informed the court that
MULATILLO desired Gardner’s continued representation. (App. p. 82).
MULATILLO was present at this hearing. (App. p. 69).

On November 9, 2016, District Court entered “Ruling on Motion (To
Disqualify).” The Court made a finding that there was “a conflict or a
serious potential for conflict that risks an adverse effect on Attorney
Gardner’s representation of Defendant Mulatillo and sufficient to
countermand the Defendant’s preference in maintaining Mr. Gardner as his
lawyer.” (App. p. 51). As part of its Ruling, the Court incorporated all

contents of the courtroom record. (App. p. 51). The District Court made an



oral finding during the hearing that, because the charges against the potential
witness DAVIDSON and Defendant MULATILLO were both drug related
charges, a conflict of interest existed. (App. p. 99). The Court found that
Gardner’s representation of DAVIDSON prior to becoming a confidential
informant “involved a similar type of drug prosecution, having been related
in time to the confidential informant’s actual involvement in this case”, and
such representation causes a “serious potential for problems”. (App. pp. 99-
100). The Court found “that there is a significant danger of divided loyalties
occurring and that would impede the defense strategies that could be used
for Mr. Mulatillo.” (App. pp. 99-100).

The District Court made additional findings in the hearing record that
Gardner had committed ethical violations. The court found that Gardner
violated Towa Rule of Professional Responsibility 32:1.7. (See Rule 32:1.7
“Conflict of Interest : Current Clients”). (App. p. 100). The court found that
Gardner’s continued representation of MULATILLO would be the “Court’s
complicity” in Gardner’s violation of the ethical rules. (App. p. 100). The
court found that Gardner’s representation of DAVIDSON was involving

“THE SAME OR SUBSTANTIALLY-RELATED MATTER.” (App. p.

100).

The court disqualified Gardner from continued representation of

10



MULATILLO. (App. p. 100). This appeal is from these findings and
ruling.
ARGUMENT

L. THE DISTRICT COURT ERRED IN DISQUALIFYING
DEFENDANT’S COUNSEL.

The District Court order disqualifying counsel violates the defendant’s
constitutional rights to counsel-of-choice and is reversible error. (U.S.

Constitution, Amendment 6; lowa Constitution Art. I, §10; State v. Smith,

761 N.W.2d 63, 69 (Iowa 2009). This appeal implicates substantial
constitutional issues in criminal prosecutions in lowa. MULATILLO

requests the district court order disqualifying his attorney be reversed.

Standard of Review. Although review of claims of constitutional rights to
counsel are de novo, review of a ruling on an attorney disqualification

motion is for abuse of discretion. Bottoms v. Stapleton, 706 N.W.2d 411,

415 (Iowa 2005); Doe v. Perry Community School District, 650 N.W.2d

594, 597 (Iowa 2002); State v. Smith, 761 N.W.2d at 68. A court abuses its

discretion when its ruling is based on clearly untenable grounds, such as
reliance upon an improper legal standard or error in application of the law.
Id. A district court’s factual findings in disqualification cases will not be

disturbed on appeal if they are supported by substantial evidence. Killian
11



v. Jowa District Ct., 452 N.W.2d 426, 428-29 (Iowa 1990) (emphasis

added). The determination whether a conflict exists is a mixed question of

fact and law. State v. Smith, 761 N.W.2d at 68.

Argument. The district court’s erroneous decision to disqualify
Defendant’s privately retained counsel of his choice represents a violation of

Defendant’s Sixth Amendment rights. United States v. Gonzales-Lopez,

548 U.S. 140, 144 (2006). Should this case erroneously proceed without
Defendant’s chosen counsel, any resulting conviction would be reversible,
even absent any prejudice to defendant. Id. at 148. Because Defendant has
enjoyed the benefits of an attorney-client relationship with counsel of his
choice, Steven Gardner, since June, 2015, Defendant’s interest is strong in
retaining the trust and communication established over the past eighteen
months. This interest far outweighs any minute chance a conflict of interest
could arise from counsel’s brief, prior representation of a potential state trial

witness in a wholly unrelated matter and case.

Under the Sixth Amendment, the right to counsel includes a right to

choose that counsel. See United States v. Gonzales-Lopez, 548 U.S. 140,

144 (2006). “The deprivation of [this] right is complete when the defendant
is erroneously prevented from being represented by the lawyer he wants,

regardless of the quality of the representation he received.” Id. at 148. When

12



a defendant’s Sixth Amendment right to counsel of choice is violated due to
an erroneous disqualification of counsel, “no additional showing of
prejudice [is] required.” Id. at 145. Rather such a violation results in the

(131

reversal of a conviction because such an error is a ““structural error’ not
subject to review for harmlessness.” Id. at 148. Defendant’s interest in
retaining the attorney of their choice and continuing that relationship
throughout the litigation process is strong because “trust and good

communication are crucial features of an attorney-client relationship.” State

v. McKinley, 860 N.W.2d 874, 880 (Iowa 2015). This law on this interest is

strong and clear. Courts are afforded little leeway in interfering with a

defendant’s right to privately retain counsel-of-choice. State v. Smith, 761

N.W2d at 69; (citing United States v. Cox, 580 F.2d 317, 321 (8" Cir. 1978).

In deciding whether or not to disqualify chosen counsel on the
grounds of a potential conflict of interest, courts apply a balancing test,
weighing the client’s Sixth Amendment interest against the likelihood of an

actual conflict occurring. State v. McKinley, 860 N.W.2d 874, 881 (lowa

2015). Any findings of impermissible conflict in attorney disqualification
cases must be supported by substantial evidence that an actual conflict

exists. See Bottoms v. Stapleton, 706 N.W.2d 411, 417 (Iowa 2005)

(Emphasis added). An actual conflict is defined as “a significant risk that

13



















































