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   QUESTIONS PRESENTED FOR REVIEW 

I. Whether the Court of Appeals erroneously relied on this Court's 

 recent decision in Dakota, Minnesota & Eastern Railroad v. Iowa 

 District Court, 898 N.W.2d 127 (Iowa 2017) to deny 

 Plaintiffs'/Appellants' ("TSB") claims for relief against 

 Defendants/Appellees City of Iowa City, Iowa ("the City") and 

 Iowa  City Board of Adjustment ("the BOA") when neither the 

 City nor BOA effectively pled a statute of limitations affirmative 

 defense under Iowa Code Section 614.1(6).  

II. Whether the Court of Appeals erroneously interpreted this 

 Court's decision in Kempf v. City of Iowa City, Iowa, 402 

 N.W.2d 393 (Iowa 1987) and the Remand Order associated 

 therewith, to deny TSB's claims for relief against the City and the 

 BOA. 
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STATEMENT SUPPORTING FURTHER REVIEW 

 The Court of Appeals interpreted this Court's recent decision in 

Dakota, Minnesota & Eastern Railroad v. Iowa District Court, 898 N.W.2d 

127 (Iowa 2017) (“Dakota”), a ruling based on the statute of limitations 

applicable to judgments of courts of record found in Iowa Code Section 

614.1(6) (2013), to bar TSB's claims based on Kempf v. City of Iowa City, 

402 N.W.2d 393 (Iowa 1987) even though a statute of limitations 

defense was not pled.  See Court of Appeals Ruling at 24, McDonald, J., 

concurring ("...Dakota dictates that the Kempf injunction expired under 

its own force after twenty years and TSB is thus not entitled to any relief 

under the injunction).  In interpreting Dakota, the Court of Appeals held 

that all judgments "expire" of their own force after twenty years if not 

renewed.   This reading of Dakota is contrary to the express language of 

Iowa Code Section 614.1(6) because it purports to limit the duration of 

judgments rather than causes of actions to enforce judgments.  The 

Court of Appeal’s interpretation of Dakota is not in accord with Iowa 

law regarding pleading affirmative defenses as it alleviates the need of a 

defendant to plead a statute of limitations defense and instead places 

the burden on a Plaintiff to prove that a cause of action is not time 

barred.  If the Court of Appeals’ reading of Dakota is correct, any relief 
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or right obtained through a court ruling, such as an easement or 

nonconforming use status, disappears after twenty years absent 

renewal.  TSB does not believe this Court intended such results.  The 

Court of Appeals therefore entered a decision in conflict with this Court 

regarding the effect of the statute of limitations under Iowa Code 

Section 614.1(6), decided an important question of law that has not 

been settled by this Court and rendered a decision which involves an 

important question of changing legal principles.  
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STATEMENT OF THE CASE 

 In Kempf, the property owners successfully challenged the 

downzoning of their property and obtained an injunction prohibiting 

the City from interfering with construction of apartment buildings 

thereon.  The current consolidated cases (Appeal Nos. 15-1373 and 16-

0988) involve TSB's  appeals of the trial courts' and Court of Appeals' 

denial of TSB's requested relief against the City and the BOA.  

 In 2013 TSB, owner of the Kempf property, sought to construct 

apartment buildings on parts of the property as it believed Kempf 

permitted.  In response the City downzoned the relevant parts of the 

property to prevent TSB's proposed construction.  TSB sued the City 

(15-1373) to challenge the downzoning and the BOA (16-0988) for 

denying is site plan for construction of apartments TSB contended was 

permitted by Kempf.  During TSB's appeals this Court decided Dakota.  

 On October 11, 2017 the Court of Appeals entered its ruling 

affirming the denial of TSB's requested relief in both 15-1373 and 16-

0988 based extensively on Dakota.  Since it relied exclusively on Dakota 

to dismiss the BOA action the Court of Appeals declined to address a 

number of appeal issues raised by TSB therein.  This Application for 

Further Review followed. 
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BRIEF IN SUPPORT OF FURTHER REVIEW 

I. Factual Background and Procedural History 

 

 These appeals find their genesis in Kempf v. City of Iowa City, 402 

N.W.2d 393 (Iowa 1987).  Wayne Kempf and his partners bought 

property in Iowa City in 1972.  The property is six assembled and 

numbered lots, Lots 49-51 on the west and Lots 8-10 on the east (16-

0988 App 216).  At the time of its purchase the property was zoned R3B, 

a classification that permitted construction of apartment buildings.  

Kempf invested $114,500 to acquire the property and prepare it for 

development.  Kempf intended to construct five apartment buildings 

and an office building on the property.  After completion of the office 

building on Lots 8 and 9, Kempf began construction of a 29-unit 

apartment building on part of Lot 50.  After neighbor complaints the 

City revoked Kempf's building permit and downzoned the property.  

After obtaining relief to complete the 29-unit building, trial proceeded 

on Kempf's claim that the downzoning constituted a taking of the 

undeveloped 2.12 acres of the property.  This Court held: 

The overwhelming evidence discloses the lots in the 
remaining 2.12 acres of the Kempf tract cannot be improved 
with any development that would be economically feasible.  
For this reason, we find that application of the downzoning 
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ordinance to the lots in the 2.12 acres would be 
unreasonable. 
 
...We hold that [the 1978 zoning] may apply to the Kempf 
property, provided, however, that Kempf shall be permitted 
to proceed with development of apartment buildings, as 
shown by the record in this case, to the extent that such 
buildings conform to the ordinances in effect prior to the 
1978 rezoning.  The City shall be enjoined from prohibiting 
this use by Kempf.  Further development or redevelopment 
of the property beyond that contemplated by Kempf as 
shown in this record and noted in this opinion, whether 
carried out by Kempf or future owners, will be subject to the 
amended ordinance above designated. 

This Court remanded the case back to the district court "for a 

disposition in conformance with this opinion."  Kempf, 402 N.W. 2d at 

393-401.  

 On remand the trial court issued an order (the "Remand Order") 

which described the undeveloped 2.12 acres of the property and stated: 

The owner or owners of said properties, and their 
successors and assigns, shall be permitted to develop these 
properties [Lots 10, 49, 51 and part of Lot 50] with multiple 
dwellings (apartments) in accordance with the provisions 
applicable to the R3B zone in effect on May 30, 1978... 
 
...The City is and shall be enjoined from interfering with 
development of these properties as herein provided. 
 
Once a use has been developed or established on any of the 
above-described properties, further development or 
redevelopment of that property shall be subject to the 
zoning ordinances in effect at the time such further 
development or redevelopment is undertaken. 
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The City did not challenge the language in the Remand Order and in fact 

approved it (Id. at 213-15).1 

 In 1989 and 1990 Kempf constructed a 12-unit building on part of 

Lot 50 and granted an electrical easement across parts of Lots 49, 50 

and 10 for utilities thereto (16-0988 App. 424, 451).  Other than the 

electrical easement and the 12-unit building on Lot 50, the parts of the 

property described in the Remand Order (Lots 10, 49 and 51) are 

unimproved since the issuance of the Kempf rulings. 

 Beginning in 2005 Kempf-related entities which owned the 

property entered a series of transactions in which they divested 

themselves thereof in parts.2  In 2005, AB Investments (a Kempf entity) 

sold Lots 49-51 to Main Street Partners for $2,400,000.  In 2009, TSB 

acquired Lots 49-51 for $3,400,000.  In 2013, TSB acquired Lots 8-10 by 

purchasing 911 N. Governor LLC for between $220,000 and $240,000 

(16-0988 App. 400-410). 

                                                 
1
 Kempf and the Remand Order are collectively "the Kempf rulings" as 

appropriate. 
 
2
 TSB notes these transactions as they were significant to the trial court in 

16-0988.  
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 The series of events giving rise to this litigation began in late 2012 

when the City amended its comprehensive plan to downzone the 

property.  Stated summarily, the City sought to downzone Lots 49 and 

part of Lot 50 from R3B, a classification that permitted additional 

apartment buildings, to RM20, a classification that allowed the existing 

buildings but no further construction thereof.  The City sought to rezone 

Lots 8-10 to RS-8, a classification which prohibited apartment buildings 

(15-1373 App 12-22).  In early January, 2013, prior to the downzoning, 

TSB submitted a site plan to construct a single apartment building on 

Lots 49-50 (16-0988 App. 399).  A City zoning official evaluated the site 

plan as if the Kempf rulings applied (Id. at 305-307).  Later in January 

TSB submitted a revised site plan showing apartment buildings on Lots 

10, 49 and 51 along with the demolition of the existing office building on 

Lots 8 and 9 (Id. at 395, 422).  This site plan was rejected by a city 

zoning official without any Kempf analysis as not complying with the 

proposed downzoning (Id. at 202).  TSB filed two challenges to the 

downzoning which was effective March 28, 2013 (Ordinance 13-4518 as 

appropriate).  The first action filed in February, 2013 (EQCV075292) 

sought declaratory relief to halt the downzoning.  Subsequent to its 

passage TSB filed a Certiorari action (CVCV075457) challenging the 
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legality thereof and alleging it constituted a taking (15-1373 App. 134-

138, 160-162).  Both actions were based on the Kempf rulings.  

EQCV075292 and CVCV075457 were consolidated (the Zoning 

action/15-1373).  TSB filed the required administrative appeal of the 

denial of its site plan to the BOA claiming that the Kempf rulings 

governed development of the property and not Ordinance 13-4518.  The 

BOA affirmed the zoning official's ruling denying TSB's site plan based 

on the downzoning and stated it was without authority to determine 

whether the Kempf rulings applied to the property (16-0988 App. 392-

394).  TSB filed the BOA action claiming that it (the BOA) acted illegally 

in denying TSB's site plan.  TSB also sought a declaratory judgment that 

the Kempf rulings, and not Ordinance 13-4518, governed development 

of the property (Id. 8-11)  

 Trial Court Proceedings in 15-1373.  TSB and the City filed 

motions for summary judgment.  TSB asserted that the downzoning 

violated the Kempf rulings' permitted construction of apartments and 

their injunctions prohibiting the City from interfering therewith.  TSB 

contended that Ordinance 13-4518 constituted interference as a matter 

of law because TSB's site plan was undisputedly denied by the city 

zoning official and the BOA based solely thereon.  The City asserted that 
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the downzoning was a legitimate exercise of its police power and that 

any illegality related to the failure to follow the Kempf rulings was a 

matter to be raised in the BOA action.3  The City sought to dismiss TSB's 

takings claim for failing to meet notice pleading requirements.  The trial 

court agreed with the City for its proffered reasons, granted the City's 

Motion and dismissed TSB's claims (15-1373 App. 170-182).       

 Trial Court Proceedings in 16-0988.  TSB's claims against the 

BOA proceeded to trial.  Three months prior thereto the BOA sought 

leave to amend its answer to raise four affirmative defenses (failure to 

state a claim, laches, res judicata and an unidentified statute of 

limitations).  The trial court denied the BOA's motion and found that the 

amendment would substantially change the issues for trial with 

resulting prejudice to TSB (16-0988 App. 38-40).  The trial court 

sustained TSB's Motion in Limine to prohibit introduction of any 

evidence related to unpled affirmative defenses at trial (Id. 56, 57). 

 A bench trial was held January 5 and 6, 2016 which involved 

presentation of evidence related to determining the meaning of the 

Kempf rulings.  The legal issues were: 1) whether the right to construct 

                                                 
3 In light of Dakota it is important to note that the City did not raise the 
statute of limitations related to judgments of record, Iowa Code Section 
614.1(6), as a defense to TSB's Kempf claims.   
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apartments under Kempf was intended to be personal to Kempf 

notwithstanding the owners/successors/assigns language in the 

Remand Order; 2) whether TSB qualified as an "owner or owners, their 

successors and assigns;" 3) whether the type of "use" contemplated by 

the Remand Order had been "developed or established" on each 

relevant part of the 2.12 acres; 4) whether TSB's proposed site plan 

construction constituted "further development or redevelopment" 

subject to the Ordinance 13-4518; 5) whether the BOA acted illegally in 

failing to consider the Kempf rulings when evaluating TSB's site plan; 

and 6) whether TSB's claim for declaratory relief violated public policy 

as infringing on the City's power to rezone property.  The trial court 

concluded that any right to build apartments under Kempf was personal 

to Kempf and the Remand Order's use of the terms "owner or owners, 

their successors or assigns" was inappropriate.  The trial court held that 

TSB did not qualify as an owner, successor or assign based on extrinsic 

evidence related to the intent of intervening purchasers of the property 

who did not intend to build apartments and the fact that the property 

was sold in parts and not as a whole as owned by Kempf himself.  The 

trial court held that Kempf established a "use" on the entire property by 

the way he "used" it since 1990 and by granting the 1990 electrical 
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easement.  The trial court concluded that utilizing any part of the 

property differently than Kempf did as of 1990 would constitute, by 

definition, "further development or redevelopment" subject to current 

ordinances.  The trial court agreed with the BOA's public policy defense 

(16-0988 App. 58-73).  TSB filed a timely Motion to Enlarge to seek 

clarification related to the trial court's conclusion about the personal 

nature of Kempf, whether the right to build on the property was 

inherent in its ownership, whether it relied on any unpled affirmative 

defense in its conclusions and to clarify what Kempf-contemplated "use" 

had been "developed or established" on each relevant part of the 

property and as of when. TSB also asked the trial court to address its 

standing argument concerning the BOA's public policy defense and 

sought clarification of other matters (Id. 74-78).  TSB's Motion was 

denied (Id. 79-82).  TSB timely filed notices of appeal in 15-1373 and 

16-0988 (15-1373 App. 336, 337, 16-0988 App. 83, 84).  

 TSB'S Appeals in 15-1373 and 16-0988.  TSB's appeals were 

transferred to the Court of Appeals.   TSB's appeal argument in 15-1373 

was relatively simple.  While acknowledging that the Kempf rulings 

contemplated the possible rezoning of the property, TSB asserted that it 

was nevertheless illegal to pass a zoning ordinance for the specific 
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purposes of stopping the very construction permitted by the Kempf 

rulings.  The actions of both the city zoning official and the BOA proved, 

as a matter of law, that the downzoning had its intended effect of 

stopping construction of apartments.  Citing Boomhower v. Cerro Gordo 

Bd. of Adjustment, 163 N.W.2d 75 (Iowa 1968), TSB asserted that since 

the BOA had no choice but to follow the city zoning the BOA action was 

not the proper forum to litigate Kempf-related issues.  TSB also asserted 

its takings claim met notice pleading requirements. 

 In 16-0988 TSB contended that the rights granted under Kempf 

were not personal and the "owner or owners, their successors and 

assigns" language in the Remand Order was appropriate for a variety of 

reasons and even if not, the BOA could not challenge such language 28 

years after the City attorney approved it.  TSB contended it qualified as 

an "owner or owner, successors and assigns" under any reasonable 

construction of these terms.  TSB contended that the trial court 

erroneously determined that a Kempf-contemplated "use" had been 

"developed or established" because there were literally no physical 

changes on Lots 49, 51 and 10 where TSB proposed to construct 
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apartments since prior to the Kempf rulings.4  TSB contended that the 

BOA's unpled public policy defense violated the trial court's ruling on 

TSB's Motion in Limine and more significantly the BOA lacked standing 

to raise this defense for the City.  The BOA cross appealed the trial 

court's denial of its Motion to Amend to raise the statute of limitations 

and, for the first time on appeal, identified Iowa Code Section 614.1(6) 

as applying in the BOA action.     

After TSB's appeals were submitted this Court decided Dakota.  

Dakota involved an attempt to enforce an injunction stemming from a 

1977 judgment through contempt proceedings.  The Dakota defendant 

moved to dismiss and argued that any claims based on the 1977 

judgment were time barred by Iowa Code Section 614.1(6), the statute 

of limitations related to judgments of record.  The Dakota court stated 

that the 1977 judgment “expired under Iowa Code section 614.1(6)” and 

held that its enforcement was barred thereby.  Dakota, 898 N.W.2d at 

139.  In light of Dakota the Court of Appeals requested the parties to 

brief the issue of whether the trial court's denial of the BOA's Motion to 

                                                 
4 While TSB recognizes the granting of the electrical easement after 
Kempf, TSB contended that an easement is not the type of "use" 
contemplated by the Kempf rulings and therefore no such use had been 
developed or established by virtue of its granting. 
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Amend to raise Section 614.1(6) precluded application of Dakota to 16-

0988 (but not 15-1373). 

On October 11, 2017, the Court of Appeals ruled.  The Court of 

Appeals analyzed Dakota and concluded, on its own motion, that Dakota 

was outcome dispositive of TSB's claims in both appeals.  The Court of 

Appeals read Dakota not as a statute of limitations case but to mean that 

any judgment expires 20 years after its rendering absent renewal.  The 

Court of Appeals reasoned that since TSB's claims were based on the 

Kempf rulings from 1987, TSB had to prove these rulings were still in 

force as an element of its claims; since the Kempf rulings expired in 

2007 and TSB's claims were filed thereafter, under Dakota TSB could 

not do so.  The Court of Appeals affirmed the trial court's ruling in the 

Zoning action (15-1373) based on its reading of Dakota and its belief 

that to permanently enjoin the City from rezoning the property was 

inappropriate.   The Court of Appeals held that the dismissal of TSB's 

takings claim was improper and remanded 15-1373 for further 

proceedings related thereto. The Court of Appeals affirmed the result in 

the BOA action based solely on Dakota and therefore declined to reach 

the appeal issues related to the construction of the Kempf rulings or the 
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denial of the BOA's Motion to Amend.  This Application for Further 

Review followed.  Other facts appear as necessary. 

II. Argument  
 

 A. The Court of Appeals erroneously relied on Dakota to 
 deny TSB’s claims for relief  against the City and BOA.   

 
 Dakota held that a contempt action based on an injunction from a 

1977 ruling, brought in 2013, was time-barred by Section 614.1(6). 

Dakota, 898 N.W.2d at 139.  Based on issues appearing herein that were 

not before this Court in Dakota, TSB believes it is important to quote the 

relevant parts of the statute in their entirety. Iowa Code Section 

614.1(6) provides: 

 614.1 Actions may be brought within the times herein 
limited, respectively, after their causes of action accrue, and 
not afterward, except when otherwise specifically declared: 
 
 614.1(6) Judgments of Courts of Record. Those 
founded on a judgment of a court of record, whether this or 
of any other of the United States, or of the Federal courts of 
the United States, within 20 years, except that a time period 
limitation shall not apply to an action to recover on a 
judgment for child support, spousal support or a judgment 
of distribution of marital assets....   

 
(emphasis added).  The Court of Appeals held that Dakota applied to 

TSB's appeals, the Kempf rulings “expired” in 2007, and that TSB cannot 

rely on an “expired” judgment to claim illegality of the City’s rezoning of 
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the property.  See Court of Appeals Ruling at 17.  The Court of Appeals 

erred in its extension of Dakota for the following reasons: (1) the Court 

of Appeals read Dakota to limit the duration of judgments rather than 

causes of actions to enforce judgments, (2) the Court of Appeal’s 

interpretation of Dakota is not in accord with Iowa law regarding 

pleading affirmative defenses, (3) the Court of Appeals interpretation of 

Dakota creates a litany of problems and uncertainty for Iowa property 

law matters, and (4) the Court of Appeals should not have applied 

Dakota retroactively to TSB's appeals.  

1. The Court of Appeals erred in reading Dakota to limit 
the duration of judgments rather than causes of actions 
to enforce judgments.   

  
 The Dakota court did not specifically address the issue of when a 

cause of action accrues upon a judgment of record, nor did it address 

the question of whether the discovery rule applies to causes of action 

based on judgments of record.   Section 614.1 provides “actions may be 

brought within the times herein limited, respectively, after their causes 

accrue.”    Iowa Code Section 614.1(6) does not regulate the “duration of 

judgments” but regulates only when “actions may be brought” to 

enforce a judgment.  The statute does not provide that judgments 

“expire” after twenty years; it provides only that an “action” on a 
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judgment cannot be brought after twenty years.  Other parts of Iowa 

Code pertaining to the limitation of actions show that if the legislature 

intended such a result it was aware of how to say so.  See Iowa Code 

Section 614.1(7) (stating that no action shall be brought to set aside a 

judgment or decree quieting title to real estate unless the same be 

commenced within ten years from and after the rendition thereof.  

(emphasis added)).5  

 TSB contends the discovery rule applies to Iowa Code Section 

614.1(6).  Iowa Code Section 614.1 requires a cause of action to accrue.6 

A cause of action accrues or matures when a claimant sustains actual 

loss or resulting damage. See Vossoughi v. Polashek, 859 N.W.2d 643, 

652 (Iowa 2015) (medical malpractice case describing when a cause of 

action accrues).  Generally when the term "accrued" is used in a statute 

                                                 
5 See also, Judge McDonald’s concurrence discussing Iowa Code § 615.1 
(providing that certain judgments related to real estate shall be 'null 
and void' after two years).   Court of Appeals Ruling at 25. 
 
6 "It may be true that a cause of action on a money judgment accrues on 
the date of judgment. It may also be true that a cause of action to 
enforce an injunction compelling affirmative action—i.e., the injunction 
at issue in Dakota Railroad—accrues on the date of judgment entry. 
However, it is not true that a cause of action on all judgments or 
injunctions accrues on the date of judgment entry."   Court of Appeals 
Ruling at 26, McDonald, J., concurring.   
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of limitations the discovery rule applies.  Stoller Fisheries, Inc. v. 

American Title Ins. Co., 258 N.W.2d 336, 340 (Iowa 1977); Vachon v. 

State, 514 N.W.2d 442, 445 (Iowa 1994) (same).  The injunction in 

Kempf restrained an interference with rights.  TSB's injury did not occur 

until City passed Ordinance 13-4518 and the city zoning official/BOA 

used it to deny TSB's site plan.  Assuming the Kempf rulings apply to 

TSB, TSB's claims accrued in 2013 and are not time barred if the 

discovery rule applies.  The Court of Appeals application of Dakota does 

away with the concept of accrual and the discovery rule in holding that 

the judgment expires of its own force after twenty years.  Such a reading 

of Dakota is contrary to the plain language of Section 614.1(6).7 

2. The Court of Appeal’s reading of Dakota is not in accord 
with Iowa law regarding pleading affirmative defenses.  

  
 The issue in Dakota involved the statute of limitations with 

respect to judgments of record.   A statute of limitations defense must be 

raised by the party relying on the defense, which then has the burden of 

proving the claim is time barred. See  Carter v. Fleener, No. 10-1970, 

2011 WL 5867061, at *7 (Iowa App. 2011).   If the defense is not pled it 
                                                 
7 See also, Judge McDonald’s concurrence citing an additional textual 

difficulty with Dakota related foreign judgments.   
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is waived. See Id. (quoting, Cuthburtson v. Harry C. Harter Post No. 839 of 

the V.F.W., 65 N.W.2d 83, 87 (1954)).   It is reversible error for the 

district court to raise the statute of limitations sua sponte. See id. 

(reversing judgment where the district court raised statute of 

limitations sua sponte).  

   The Court of Appeals application of Dakota to TSB's appeals is 

particularly egregious here. The City did not raise a statute of limitation 

defense in the Zoning Action.  The BOA attempted to raise the statute of 

limitations defense in tardy fashion and was denied (16-0988 App. 38-

40).  Based on the trial court's ruling in the BOA action TSB was denied 

the opportunity to raise issues related to the applicability of the statute 

of limitations such as accrual, the discovery rule or equitable estoppel 

related to such a defense.  As a consequence of the Court of Appeal’s 

view of Dakota, it did not address the BOA’s failure to timely plead or 

prove a statute of limitations defense and disposed of TSB’s claims in 

both appeals essentially on its own motion.  Insofar as Dakota alleviates 

the necessity of the BOA or the City to properly raise an affirmative 

defense under Chapter 614, Dakota is not in accord with Iowa law 

regarding pleading affirmative defenses. 
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3. If Dakota stands for the proposition that any right or 
remedy based on a court ruling expires 20 years after 
its rendering, Dakota creates a litany of problems and 
uncertainty under Iowa property law.  

 
 If rights and remedies other than monetary awards under a court 

judgment expire in 20 years if not renewed, Iowa property law has been 

changed. Rights in real property are frequently established by legal 

judgment. 8 Any judicially-determined nonconforming use loses such 

status after 20 years and may be zoned out of existence. See, City of 

Jewell Junction v. Cunningham, 439 N.W.2d 183 (1989). This would be 

true even though nonconforming use status is a property right running 

with the land when established by judgments. City of Clear Lake v. 

Kramer, No. 09-1689, 2010 WL 3157759 (Iowa Ct. App. 2010) (stating 

                                                 
8 "For example, in Murrane v. Clarke County, 440 N.W.2d 613, 615 (Iowa 

Ct. App. 1989), this court affirmed a judgment establishing an easement 

by prescription. In Maisel v. Gelhaus, 416 N.W.2d 81, 89 (Iowa Ct. App. 

1987), this court affirmed a permanent injunction barring certain 

landowners “from obstructing the natural flow of surface waters across 

their property.” What is the status of these judgments after Dakota 

Railroad? Has the permanent injunction in Maisel expired of its own 

force? Is the restrained property owner now free to obstruct the natural 

flow of surface waters across their property to the detriment of the 

prevailing landowners? Under Dakota, it appears so." See Court of 

Appeals Ruling at 28, McDonald, J., concurring 
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that nonconforming use status runs with the land).9 Under the Court of 

Appeal’s reading of Dakota, litigants who establish easements or 

property boundaries by prescription, acquiescence or adverse 

possession in court proceedings lose such rights after 20 years unless 

renewed.  

4. Dakota should not apply retroactively to TSB's appeals.   
 

 The Court of Appeals did not address the issue of whether Dakota 

should apply retroactively to TSB's appeals.   Courts may hold, however, 

that a particular overruling decision should in fairness have only 

prospective application. Beeck v. S.R. Smith Co., 359 N.W.2d 482, 484 

(Iowa 1984).  The test most frequently quoted was stated in Chevron Oil 

Co. v. Huson, 404 U.S. 97, 106-07 (1971): 

 First, the decision to be applied 
nonretroactively must establish a new principle 
of law, either by overruling clear past precedent 
on which litigants may have relied, or 
by deciding an issue of first impression whose 
resolution was not clearly foreshadowed. 
Second, it has been stressed that “we must ... 
weigh the merits and demerits in each case by 
looking to the prior history of the rule in 
question, its purpose and effect, and whether 
retrospective operation will further or retard its 
operation.” Finally, we have weighed the 

                                                 
9 TSB believes that the rights created by the Kempf rulings similarly run 
with the land. 
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inequity imposed by retroactive application, for 
“[w]here a decision of this Court could produce 
substantial inequitable results if applied 
retroactively, there is ample basis in our cases 
for avoiding the ‘injustice or hardship’ by a 
holding of nonretroactivity.”  
 

Matter of Estate of Weidman, 476 N.W.2d 357, 361–62 (Iowa 1991).   If 

the Court of Appeals is correct, Dakota established a new principle of 

law whose resolution was not clearly foreshadowed in holding that 

under Section 614.1(6) any right or remedy based on a court ruling 

expires 20 years after its rendering.  Moreover, given the prior history 

of Iowa Code Section 614.1(6), its purpose and effect, retroactive 

operation of Dakota will further frustrate the purpose of the statute as 

neither the City nor BOA effectively pled or 

proved a statute of limitations defense.   

   The Dakota court made a passing reference to "renewing" 

judgments and cited Whitters v. Neal, 603 N.W.2d 622 (Iowa 1999). 

According to Whitters, the only way to "renew" a judgment is to file a 

separate action pursuant to Iowa Code Section 614.3. If this is the 

process contemplated by Dakota to preserve rights and remedies other 
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than monetary obligations arising out of judgments, the practical 

difficulties are readily apparent.10 

 Substantial inequity would result to TSB if Dakota is dispositive of 

TSB's appeals.    The trial court in the BOA action concluded, based on 

the facts and the law available to it at the time, that TSB would be 

prejudiced by allowing the BOA to raise defenses it had been aware of 

all along and whose presentation required consideration and resolution 

of factual and legal issues beyond those framed by the pleadings at the 

time.  Without notice of the defense, TSB did not have the opportunity 

or reason to challenge its applicability.   

 

 

 

 

                                                 
10 If two parties pursue an acquiescence case to judgment and no longer 
own their respective properties, the successor of the victor may never 
know that to preserve the results obtained in court he or she must file a 
separate action under Section 614.3. Moreover, Section 614.3 speaks in 
terms of the defendant to a judgment. If actions under Section 614.3 are 
necessary to "renew" rights to property arising through litigation, if the 
properties change ownership it is difficult to see how Section 614.3 
applies.  
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B. The Court of Appeals erroneously interpreted the 
Kempf rulings to deny TSB's claims for relief  against the 
City and the BOA. 

 
  1. Ordinance 13-4515 should be declared void   

  in 15-1373 as a matter of law. 
  
 Assuming Dakota does not apply, TSB believes that the validity of 

Ordinance 13-4518 can be adjudicated on summary judgment.  The 

Kempf rulings permit construction of apartment buildings on specific 

parts of the property and enjoin interference therewith.  The Remand 

Order undisputedly applies to Lots 10, 49 and 51 (16-0988 App.38-40).  

Injunctions, when entered, are read broadly to fulfill their intent.  Bear v. 

Iowa Dist. Court, Tama Cnty., 540 N.W.2d 439, 441 (Iowa 1995).  The 

court that rendered the injunction may modify or vacate the injunction 

if, over time, there has been a substantial change in circumstances in the 

facts or law.  Id. (citations omitted).   

The purely legal question before the Court is whether the passing 

of Ordinance 13-4518, which was the undisputed reason for denial of 

TSB's site plans by both the city zoning official and its BOA, violates the 

right to construct apartments on the property and the injunction 

prohibiting the City from interfering with same.  TSB contends it does.  

While the Remand Order does not specifically prohibit rezoning of the 
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property, it does prohibit interference with development.  If injunctions 

are to be read broadly to fulfill their intent, see Bear, 540 N.W.2d at 441, 

the City's passing of Ordinance 13-4518 deprives TSB of any Kempf 

rulings' rights and should be declared a nullity.   

  The City argued, and the trial court agreed, that the passing of 

Ordinance 13-4518 was not the source of any alleged illegality.  TSB 

suggests the cart appears to be ahead of the horse.  The entire basis for 

denial of TSB's site plan by the city zoning official and the BOA was 

Ordinance 13-4518.  In tort terms, Ordinance 13-4518 was the 

proximate cause of TSB's site plan denial.  In fact, the City staff argued 

before the BOA that neither the zoning officer nor the BOA had the 

authority to consider anything other than the applicable zoning 

ordinance in evaluating TSB's site plan (15-1373 App. 64-66).  A Board 

of Adjustment typically does not have authority to delve into property 

zoning issues.  See Boomhower v. Cerro Gordo Bd. of Adjustment, 163 

N.W.2d 75, 77 (Iowa 1968) (discussing the BOA's ability to consider 

zoning issues).  It seems difficult to fathom that if an alleged illegality 

occurred, it was committed by a board (the BOA) that was without 

authority to address what allegedly caused it to act illegally (Ordinance 

13-4518).  It is equally difficult to fathom that the impact on the 
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property itself resulting from the passage of Ordinance 13-4518 (the 

denial of TSB's site plans) is irrelevant in determining whether 

Ordinance 13-4518 is legal.  Yet this is the exact result of the trial court's 

and Court of Appeals' rulings.  The above analysis demonstrates that the 

illegality stems not from the BOA's denial of TSB's site plan but from the 

passage of Ordinance 13-4518. 

 The City acted illegally in passing Ordinance 13-4815. See 

Bontrager Auto Serv. v. Iowa City Bd. of Adjustment, 748 N.W.2d 483, 491 

(Iowa 2008) (defining illegality for certiorari purposes). Actions taken 

in violation of an injunction are void.  See Northwestern Mut. Life Ass'n v. 

Hahn, 713 N.W.2d 709, 712 (Iowa App. 2006) (holding that change in 

beneficiary designation form made in violation of temporary injunction 

should be set aside).  The City's passing of Ordinance 13-4518 was 

illegal as a matter of law, and the trial court erred in granting the City's 

Motion for Summary Judgment and denying that of TSB. 

 2. The Trial Court in 16-0988 Erred in its 
Construction of the Kempf Rulings and in denying 
TSB's Requested Relief. 

 
 The Court of Appeals dismissed the BOA action solely based on its 

reading of Dakota and therefore declined to address TSB's appeal 

arguments related to the construction of the Kempf rulings, the BOA's 
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public policy defense and its cross appeal regarding the statute of 

limitations defense.  See Court of Appeals' Ruling at 20.  Although 

thoroughly briefed previously, TSB is required to repeat its arguments 

and attempts to do so summarily. 

   a. The right to construct apartments was not  
    personal to Kempf. 
 
 The trial court's construction of the Remand Order was colored by 

its view that the right to build apartments was personal to Kempf 

himself.  The trial court viewed the Remand Order's use of the terms 

"owner or owners, their successors and assigns" as inappropriate.11  

This view appears to stem from the use of the word "Kempf" in the 

singular which TSB concedes, see Kempf, 402 N.W.2d at 401 ("Kempf 

shall be permitted to proceed with development of apartment 

buildings... the City shall be enjoined from prohibiting this use by 

Kempf") and its belief that Kempf was decided on the basis of allowing 

only Kempf to realize his investment-backed expectations because of his 

personal investment in preparing the property for development (vested 

rights analysis) (Id. at 68, 69).  TSB disagrees.  While Kempf is 

                                                 
11 The trial court stated: "Kempf fulfilled his plans and any special rights 
that existed under the rulings ceased before he sold the properties (16-
0988 App. 70).  This view makes the Remand Order pointless. 
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mentioned in the singular, more importantly, the basis for Kempf was 

the devaluing impact of the ordinance regardless of Kempf's personal 

expenditures.  Kempf, 402 N.W.2d at 400.  See Pazzolo v. Rhode Island, 

533 U.S. 606 (2001) (discussing regulatory takings and the transfer of 

rights with property).  Kempf is not a vested rights case. 

 The best evidence that the right to build apartments was not 

personal to Kempf is the Remand Order itself.  The circumstances under 

which a decree was issued are relevant to show its meaning.  US Bank 

Nat. Assn, NA v. Allen, No-03-0592, 2003 WL 23008290 (Iowa App. 

2003).  Presumably, 30 years ago when the Remand Order was entered, 

those involved were familiar with the facts and had read Kempf.  No 

party to Kempf believed the right to construct apartments was personal.  

The City attorney approved its language (16-0988 App. 215).  The City 

also kept a zoning map showing R3B zoning on the parts of the property 

subject to the Remand Order (Id. at 116-118 (zoning administrator 

testimony)).  See In Re Robert's Estate, 134 N.W.2d 458, 461 (Iowa 

1964) (stating that the failure to appeal or ask for modification of a 

decree raises a presumption that its terms are satisfactory).  If any party 

was dissatisfied with the Remand Order, the remedy was an appeal or 

certiorari action to challenge its terms within 30 days after its issuance.  
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See City of Okoboji v. Iowa District Ct., Dickinson Cty., 744 N.W.2d 327, 

330 (Iowa 2008) (discussing remedies when remand orders do not 

implement appellate court mandate).12  

   b. TSB qualifies as an "owner or owners, their  
    successors and assigns" under the Remand 
    Order 
 
 The trial court's view of the personal nature of Kempf led it to 

construe the relevant terms of the Remand Order contrary to the 

ordinary meanings thereof.  Court rulings are construed and interpreted 

like any other written instrument.  Dairyland, Inc. v. Jenison, 207 N.W.2d 

753, 754 (Iowa 1973).  Words are given their plain meaning.  Tom  Riley 

Law Firm v. Tang, 521 N.W.2d 758, 759 (Iowa 1994) (contract case).  

Without specifically addressing the terms "owners" or "assigns," the 

trial court, relying on Sun Valley Lake Ass'n v. Anderson, 551 N.W.2d 621 

(1996) (determining the meaning of "successor developer" in the 

                                                 
12 Citing In Re Marriage of Davis, 608 N.W.2d 766, 769 (Iowa 2000), the 
concurrence claimed it was required to treat the offending Remand 
Order language as null and void.  See Court of Appeals' Ruling at 31 
(McDonald, J. concurring).  Assuming the Remand Order is inconsistent 
with Kempf, the remedy is not a collateral attack thereon 30 years after 
its issuance.  See In Re Estate of Folek, 672 N.W.2d 785, 790 (Iowa 2003) 
(discussing collateral attacks on judgments).  The remedy, as was 
apparently done in Davis, is a timely direct appeal or certiorari action 
related to the offending remand order.   
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context of restrictive covenants)  concluded that TSB was not a 

"successor" to any right to construct apartments because: 1) Kempf 

fulfilled his plans; 2) an intervening purchaser bought part of the 

property without the intent of building apartments; and 3) the property 

was not sold as one tract as Kempf purchased it (16-0988 App 68-70).  

Such a construction is not consistent with the ordinary meaning of such 

terms.  See Reichard v. Chicago B & Q R. Co., 1 N.W.2d 721, 732 

(discussing the terms "assigns").  If the trial court is correct, the 

meaning of a term can change at some unknown time at the unknown 

whim of a subsequent purchaser.  The meaning of a term cannot change 

based on how property is sold.  Such a construction is at odds with the 

Remand Order's specific identification of parts of the property subject 

to its terms.  Under any reasonable construction of the terms "owner, 

owners their successors and assigns" TSB qualifies as such and the trial 

court erred in concluding otherwise. 

   c. The trial court erred in its conclusions about the 
    existence of a developed or established use and  
    further development/redevelopment. 
 
 The trial court concluded that a "use" had been developed or 

established on the property based on essentially how Kempf himself 

"used" the property in its entirety since 1990 and the sale of it in parts 
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(16-0988 App 70).  The trial court concluded, therefore, that to do 

anything different on any part of the property from how Kempf "used" it 

as of 1990 automatically constituted "further development or 

redevelopment" subject to current ordinances (Id.).  TSB suggests this 

interpretation is erroneous.  There is a difference between how 

property is "used" and a Kempf-contemplated use.  The undisputed 

evidence shows that the lots where TSB proposed to construct 

buildings, Lots 10, 49 and 51, are in exactly the same state (other than 

an easement for an electrical line on Lots 49, 50 and 10) as they were 

when Kempf was decided (Id. at 125-128,  411-420).  TSB suggests that 

the Remand Order is meaningless if a use has been "developed or 

established" when there are no structures on the parts of the property 

at issue since the rendering of the Kempf rulings .  Further, if there exists 

no developed or established use on the relevant parts of the property, 

there is no need to determine whether TSB's proposed construction 

constitutes further development or redevelopment. 

 The gist of the trial court's ruling is that any "use" different from 

how Kempf himself "used" any part the property as of 1990, as a whole, 

must comply with current zoning.  This view is contrary to the Kempf 

rulings' carving out 2.12 acres thereof for construction of apartment 



38 
 

buildings.  TSB's request to identify what "uses" were developed or 

established on the relevant parts of the property and when were 

unanswered by the trial court.  The trial court erred in concluding that a 

use had been developed or established on the relevant parts of the 

property and that any additional  construction on any part thereof must 

comply with current zoning. 

   d. The trial court erred in sustaining the BOA's  
    public policy defense. 
 
 The trial court concluded that TSB's proposal to develop the 

property per the Kempf rulings violates public policy as infringing on 

the City's right to zone (16-0988 App. 71).  Assuming this unpled 

affirmative defense subject to TSB's Motion in Limine is properly 

considered, the defense still fails.  The BOA cannot raise public policy 

arguments on behalf of the City because it lacks standing to do so.  

Standing requires a party to demonstrate a specific personal or legal 

interest in the litigation and resulting injury from the outcome.  Alons v. 

Iowa District Court, Woodbury County, 698 N.W.2d 858, 864 (Iowa 

2005).  The BOA fails this test.  It is a quasi-judicial independent body.  

Zoning is a legislative function and a Board of Adjustment has no role in 

determining the propriety thereof.  Boomhower, 163 N.W. 2d at 77.  As 



39 
 

an independent quasi-judicial body it cannot have the "personal or legal 

interest" in the outcome TSB's litigation and cannot show any resulting 

harm therefrom.  The BOA has not cited any authority for the 

proposition that developing property as allowed by a court ruling 

violates any stated public policy.  The trial court erred in sustaining the 

BOA's public policy defense. 

   e. The BOA acted illegally in denying TSB's site  
    plan without considering the Kempf rulings.   

TSB's request for Certiorari relief stands or falls with the vitality 

of the Kempf rulings.  TSB asserts that the BOA acted illegally in ignoring 

their mandates when evaluating TSB's site plan.  The trial court erred in 

annulling TSB's Petition for Writ of Certiorari. TSB asks this Court to do 

what the Court of Appeals refused to do by relying on Dakota, which is 

to define the parameters of the Kempf rulings, sustain TSB's Petition for 

Writ of Certiorari and modify the BOA's ruling to require it to analyze 

TSB's site plans under the Kempf rulings as interpreted by this Court.  

See Iowa Code Section 414.18 ("...the Court may reverse or affirm, 

wholly or partly, or may modify the decision brought up for review..."). 
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 III. SUMMARY 

 The Court of Appeals' ruling necessitates that this Court clarify 

Dakota’s meaning.  TSB believes Dakota to be a statute of limitations 

case but the Court of Appeals reads it to be much more.  If the Court of 

Appeals is correct, statutes of limitations no longer regulate when 

causes of action may be brought but rather limit their duration.  The 

Court of Appeals Reading of Dakota creates significant problems and 

uncertainty under Iowa law regarding the status of certain judgments.  

 Substantial inequity would result to TSB if Dakota is dispositive of 

TSB's appeals.  Prior to 2013, the actions of all parties involved 

indicated that Kempf governed development of the property.  As noted 

by the Court of Appeals, TSB purchased the property with the intent of 

developing apartments and was told by both the seller and the City in 

2009, and again by the zoning official in 2013, that the Kempf still 

governed development of the property.  See Court of Appeals Ruling at 

7; 16-0988 App. 116-118 (administrator testimony of R3B zoning map).   

 The City never raised a statute of limitations defense and the BOA 

was precluded from doing so based on a tardy filing.  During TSB's 

appeals, Dakota was decided and the Court of Appeals requested 

briefing in 16-0988 on whether the trial court's denial of the BOA's 
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attempt to raise the statute of limitations defense precluded application 

of Dakota.  In the ultimate irony, the Court of Appeals determined that 

based on its view of Dakota, a statute of limitations case, there is no 

need to determine whether the BOA was wrongly denied the 

opportunity to raise a statute of limitations defense.    

 It is clear from the concurring opinions that the Court of Appeals 

had significant reservations about applying Dakota to the cases at hand 

but felt compelled to do so.  TSB asks this Court to grant further review, 

determine whether Dakota is outcome-dispositive of TSB's appeals and, 

if not, make the determinations that the Court of Appeals unfortunately 

declined to make as discussed above concerning the meaning of the 

Kempf rulings, the viability of the BOA's public policy defense and pass 

on whether the trial court abused its discretion in denying the BOA's 

Motion to Amend to raise its statute of limitations defense. 

   As a final point, the City and the trial court in 13-1373 should not 

be able to argue that any alleged illegality in the failure to follow Kempf 

stems from the BOA and then have the Court hold that the BOA never 

had the statutory authority to consider the Kempf rulings.  Yet this is the 

result of the combined holdings in these consolidated appeals.  TSB 

requests that this Court determine Ordinance 13-4518 was the source 
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of the alleged illegality or determine that the BOA should evaluate TSB's 

site plan as if the Kempf rulings governed the property's development. 

VI. CONCLUSION     

 TSB respectfully requests that this Court grant further review 

herein and provide the relief requested above.      
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     Phone: 319/338-9222 
     Facsimile: 319/338-7250  
 

     ATTORNEYS FOR APPELLANTS 

     TSB HOLDINGS, L.L.C. and  

911 N. GOVERNOR, L.L.C 

mailto:chuckm@meardonlaw.com
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