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CERTIFIED QUESTION TO THE IOWA SUPREME COURT

l. In what circumstances, if any, can an injured employee hold a third-party
claims administrator liable for the tort of bad faith for failure to pay
workers’ compensation benefits?
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REPLY

Defendant Broadspire Services, Inc. (“Broadspire”), and Amici use many
pages of their briefs to show that Plaintiff’s bad faith claim against Broadspire does
not meet the requirements of prior lowa cases imposing liability for a bad-faith
refusal to pay workers’ compensation benefits. But that is not the issue presented
by the certified question. The question presented is under “what circumstances, if
any” can a third-party administrator be held liable for its own bad-faith conduct in
refusing the payment of WC benefits. It is up to this Court to determine whether
those circumstances extend beyond the parameters of current case law. Plaintiff
submits that there are sound reasons that third-party administrators having a special
relationship with the employee should be held directly liable for their tortious
conduct, as other states have allowed.

The lowa Supreme Court adopted the tort of first-party bad faith in part to
discourage the arbitrary denial or delay of payment of insurance benefits. See
Dolan v. AID Insurance Company, 431 N.W.2d 790, 792 (lowa 1988). That goal
can best be accomplished when the party with the authority to make payment
decisions is held responsible for those decisions. In his brief, Plaintiff has
suggested the circumstances warranting such liability, and has proposed factors

that should be considered in determining whether a third-party administrator has



payment authority under circumstances that would allow the third-party
administrator to benefit financially from an arbitrary denial or delay in payment.

Broadspire and Amici urge the court to require statutory insurer status and a
contractual relationship, as prior cases have done, before imposing liability for bad
faith. Yet, these elements are merely a shorthand way to identify the party with the
power or authority to determine payment of workers’ compensation benefits.
Plaintiff suggests that as the insurance industry has developed, entities other than
the insurer who has a contractual relationship with the insured— “third-party
administrators”—have assumed responsibility for determining liability for payment
of benefits and for authorizing payment. Liability for making those decisions in
bad faith should be imposed on those third-party administrators under the
circumstances suggested in Plaintiff’s brief.

Broadspire argues that the facts of this case would not support liability under
the test proposed by Plaintiff. But, again, that is not the issue in this case. The
question certified to this court is a legal one, not a factual one: are there
circumstances under which a third-party administrator may be held liable for its
bad-faith denial of workers’ compensation benefits? If this Court determines there
are circumstances under which such liability exists, under notice pleading rules, the
allegations of Plaintiff’s complaint sufficiently allege a claim of bad faith against

Broadspire so as to permit Plaintiff the opportunity to prove that claim to a jury.



This appeal is not the proper forum to argue about whether Plaintiff can or cannot
ultimately prove that claim.

Finally, Broadspire argues that Plaintiff’s proposed test for determining
when a third-party administrator may be held liable for its own bad faith “goes
beyond the scope of the certified question posed to this Court.” To the contrary,
Plaintiff’s brief directly addresses the certified question by discussing “what
circumstances” should warrant third-party-administrator liability.

CONCLUSION

Plaintiff requests that the Court answer the certified question in the
following manner: a third-party claims administrator may be held liable under the
tort of bad faith when there exists a special relationship between a third-party
administrator and an injured worker.

Plaintiff requests the Court to adopt the following factor test to determine
whether a third-party has a special relationship with an injured worker: (1) whether
a third-party administrator has the power to decide to deny the payment of
workers’ compensation benefits without the approval of an insurer; (2) whether a
third-party administrator has the power to pay workers’ compensation benefits
without the approval of the an insurer; (3) whether a third-party administrator has

the financial motivation to act unscrupulously in the investigation and servicing of



the claim; and (4) whether the third-party administrator assumes some of the

financial risk of loss from the claim.
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