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ROUTING STATEMENT

This case should be retained by the Iowa Supreme Court
to address the standard of review for claims involving the
residual exception to the hearsay rule.

A correction of errors

at law standard is inconsistent with the significantly more
deferential abuse of discretion standard applied to the residual
hearsay exception in the federal courts.

Additionally, the

correction of errors at law standard as applied to all hearsay
questions is unsupported by the case law on which the
standard claims to be based.

Iowa R. App. P. 6.903(2)(d) and

6.1101(3)(f) (2019).
STATEMENT OF THE CASE

Nature of the Case:

Discretionary review was granted

to the State after the Jasper County District Court, the
Honorable Thomas P. Murphy presiding, refused to issue a
pretrial ruling on the admissibility of the forensic interview of
the minor complainant in a sexual abuse case.

12

Course of Proceedings:

On March 3, 2017, the State

filed a trial information in Jasper County District Court
charging Defendant-Appellee Dewayne Veverka with three
counts of Sexual Abuse in the Third Degree, class C felonies in
violation of Iowa Code sections 709.1, 709.4(1)(a), and 903B.1
(2015).

(Information)(App. pp. 23-25).

Veverka pleaded not

guilty and waived his rights to a speedy trial.

(Corrected

Written Arraignment; 5/8/ 17 Waiver of Speedy Trial;
11/ 13/ 17 Waiver of Speedy Trial)(App. pp. 26-29).
On September 18, 2018, Veverka filed a motion in limine
seeking to exclude the Child Protection Center [CPC] interview
of the complainant into evidence.
30-34).

(Motion in Limine)(App. pp.

The motion referred to Iowa Code section 915.38(3),

Iowa Rules of Evidence 5.803(8)(b) and 5.807, the
confrontation cases of Crawford v. Washington and State v.
Bentley, and due process.

(Motion in Limine)(App. pp. 30-34).

Veverka discussed Crawford and Bentley in more detail in a
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supplemental memorandum.

(Supplemental

Memorandum)(App. pp. 56-59).
On September 24, 2018, Veverka filed a second motion in
limine asking that the State not be allowed to call the
complainant pursuant to State v. Turacek because she had
recanted.

(Def.'s Second Motion in Limine)(App. pp. 94-96).

Veverka also sought to exclude evidence of prior convictions.
(Def.'s Second Motion in Limine)(App. pp. 94-96).
The State did not file a written resistance to the motions.
The State argued its resistance at a hearing on October 4,
2018.

(10/4/18 Tr. p. 1 L.1-25, p. 17 L.2-p. 28 L.14).

The District Court issued an order on the motions on
October 9, 2018.

(Ruling on Motions in Limine)(App. p. 97-

101). As relevant to this appeal, the court determined the
video of the CPC was not admissible absent hearing more from
the complainant.

(Ruling on Motions in Limine p. 3)(App. p.

99.
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With respect to the residual hearsay exception, the court
found the interview was material and that Veverka had notice
of its intended use, but questioned the trustworthiness and
need for the interview, and whether its admission was in the
interests of justice.

(Ruling on Motions in Limine pp. 2-

3)(App. pp. 98-99).

The court likewise withheld ruling on

excluding the complainant's testimony under State v. Turacek
until a further record could be developed.

(Ruling on Motions

in Limine pp. 3-4)(App. pp. 99-100).
On October 18, 2018, the State filed a motion to amend
or enlarge the court's ruling, and to adjudicate a question of
law.

(Rule 1.904(3) and 5.104 Motion)(App. pp. 102-103).

The State asked for an evidentiary hearing and for a specific
ruling from the court on the five factors applicable to the
residual hearsay analysis.

(Rule 1.904(3) and 5.104

Motion)(App. pp. 102-103).
The District Court held a hearing on the motion on
February 7, 2019.

(2/7 /19 Tr. p. 1 L.1-25).
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The State

specified it wanted a final ruling on the residual hearsay
question, rather than a tentative ruling.
9).

(2/7 / 19 Tr. p. 6 L.4-

After presenting evidence, the State requested an order

stating that it had established all but the necessity factor for
the residual hearsay exception.

(2/7 / 19 Tr. p. 97 L.4-p. 99

L.14, p. 103 L.22-p. 104 L.25).
Veverka reiterated his previous arguments and argued it
would be inappropriate for the District Court to find the
interview admissible pre-trial.
L.20, p. 105 L.1-20).

(2/7 /19 Tr. p. 99 L.16-p. 103

Veverka also filed an additional

memorandum regarding his objections to admission of the
CPC interview and in support of the court's initial ruling.
(Additional Memorandum; Response to State's Rule 1. 904(3)
and 5.104 Motion)(App. pp. 104-114).
The District Court issued its written ruling - the subject
of this appeal- on March 13, 2019.

(Ruling on 5.104

Motion)(App. pp. 142-149). The court reiterated its analysis
from its previous ruling, and interpreted the State's request as
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requiring the court to make a finding on each of the factors if
it excludes the CPC interview.

(Ruling on 5.104 Motion pp. 4-

5)(App. pp,. 145-146).
The court ruled that it was required to make such
findings only if that was the rare and exceptional instance
when the evidence should be admitted under the residual
hearsay exception.

(Ruling on 5.104 Motion p. 5)(App. p.

146). The court found the CPC interview was not inherently
trustworthy for various reasons.
5-6)(App. pp. 146-147).

(Ruling on 5.104 Motion pp.

Referring to its discretion in the

admission of evidence, the court determined it would be an
abuse of discretion to "rule, now'' and "at this time" that the
CPC interview is admissible.

(Ruling on 5.104 Motion p.

7)(App. p. 148).
Likewise, the District Court also determined it did not
have a sufficient record of the State's intent to rule on whether
the complainant's testimony would violate State v. Turacek.
(Ruling on 5.104 Motion p. 7)(App. p. 148).
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Facts:

According to the minutes of testimony, on

November 9, 2016, S.V. confided to her mother that her father,
Defendant-Appellant Dewayne Veverka, had been touching her
under her clothes on her breasts and vagina.
l)(App. p. 7).

(Minutes p.

S.V. was 14 years old at the time.

(Minutes p.

l)(App. p. 7).
S. V. claimed the touching began sometime in the spring
or summer of 2016.

(Minutes p. l)(App. p. 7).

It began with

Veverka showing her videos on his phone and progressed to
him touching her skin-to-skin and penetrating her vagina with
his finger.

(Minutes p. l)(App. p. 7).

S.V. claimed she did

not tell anyone about the abuse because she was afraid.
(Minutes p. 2)(App. p. 8).
Law enforcement was made aware of the allegations on
November 15, 2016. 1

(Minutes p. 2)(App. p. 8).

S.V.

participated in a forensic interview with Tammera Bibbins at

The minutes provide a date of November 15, 2017,
but in context the year appears to be a typographical error.
(Minutes p. 2)(App. p. 8).
1.
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the Child Protection Center at Blank Children's Hospital on
December 5, 2016, with members of the Department of
Human Services and law enforcement present.

(Minutes p.

2)(App. p. 8).
S.V. was deposed on August 18, 2017.

She could

remember the month the abuse started but could not recall
any details, which she attributed to trauma and trying to
forget about things.

(S.V. Depa. pp. 17-18, p. 22, 24,

29)(App. pp. 75-76, 80, 82, 87).

She said her therapist would

question her to make sure she kept her story straight.
Depa. p. 25)(App. p. 83).

She said at least five people have

talked to her about what happened.
p. 83).

(S.V.

(S.V. Depa. p. 25)(App.

S.V. explained she has a memory problem in general.

(S.V. Depa. pp. 27-28)(App. pp. 85-86).
In a letter dated March 29, 2018, S.V. claimed people
had been putting words in her mouth and attributing
statements to her that she did not make.
Letter)(App. p. 93).

(3/29/ 18

She apologized for saying something
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happened when it did not happen and said she only wanted
her father to get help.

(3/29/ 18 Letter)(App. p. 93).
ARGUMENT

I. DISCRETIONARY REVIEW WAS IMPROVIDENTLY
GRANTED.
Preservation of Error:

Objections to subject matter

jurisdiction can be raised at any time.

State v. Oetken, 613

N.W.2d 679, 686 (Iowa 2000).
Scope of Review:

law.

Review is for correction of errors at

State v. Oetken, 613 N.W.2d 679, 686 (Iowa 2000).
Merits:

Defendant-Appellee Dewayne Veverka contends

the State's application for discretionary review was
improvidently granted.

This appeal should be dismissed.

Iowa Code section 814.5 limits when the State can file an
appeal as of right or seek discretionary review:
814.5 The state as appellant or applicant.
1. Right of appeal is granted the state from:
a. An order dismissing an
indictment, information, or any count
thereof.
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b. A judgment for the defendant on
a motion to the indictment or the
information.
c. An order arresting judgment or
granting a new trial.
2. Discretionary review may be available in the
following cases:
a. An order dismissing an arrest or
search warrant.
b. An order suppressing or
admitting evidence.
c. An order granting or denying a
motion for a change of venue.
d. A final judgment or order raising
a question of law important to the
judiciary and the profession.
Iowa Code§ 814.5 (2017).
The State in this case sought discretionary review under
Section 814.5(2)(b) relating to orders suppressing or admitting
evidence.

(App. for Disc. Review p. l)(App. p. 150). Yet the

rulings being challenged on appeal did not definitively exclude
the CPC interview.
In its initial ruling, the District Court ruled that "without
hearing more from the alleged victim, [] the video will neither
be admitted into evidence nor played for the jury.

If either

side intends to introduce it or otherwise use it the court shall
21

be informed."

(Ruling on Motions in Limine p. 3)(App. p. 99).

Although the court clearly had its concerns regarding the
admissibility of the interview, it did not completely close the
door on its admission.
In its ruling on the State's motion to enlarge its findings,
the District Court said "it would be an abuse of the court's
discretion to rule, now, that the CPC interview is admissible,"
and that "the court will not at this time rule the CPC interview
is admissible."

(Ruling on 5.104 Motion p. 7)(App. p.

148)(emphasis added).

While the court had its concerns

regarding the trustworthiness of and need for the evidence, the
wording of the ruling indicates the court had not definitively
shut the door to admission of the evidence.

This was also the

court's response to Veverka's argument to exclude the
complainant's testimony under State v. Turacek, 456 N.W.2d
219 (Iowa 1990).

(Ruling on 5.104 Motion p. 7)(App. p. 148).

As a general rule, a ruling on a motion in limine is not
considered an evidentiary ruling but "simply adds a

22

procedural step to the introductions of allegedly objectionable
evidence." Wailes v. HyVee, 861 N.W.2d 262, 264 (Iowa Ct.
App. 2014).

Equivocal rulings on motions in limine such as

the one in this case are not considered a basis for appeal; the
evidence must be formally presented and ruled upon at trial.
Id.
The lack of finality in the District Court ruling aside, this
Court must also consider that the State's argument on appeal
conflicts with its argument below. The State's appellate brief
faults the District Court for ruling that the CPC interview was
inadmissible.

Yet at the hearing on the motion to enlarge, the

State specifically said it was not seeking a ruling on the
admissibility of the CPC interview but simply a ruling on four
of the five factors applicable to a residual hearsay analysis.
(2/7 /19 Tr. p. 103 L.22-p. 104 L.25).

A party may not raise a

challenge on one ground at trial and rely on another for
reversal on appeal.

State v. Sanborn, 564 N.W.2d 813, 815

(Iowa 1997).
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Given the tentative nature of the District Court's order
and the State's shifted focus on appeal, discretionary review
was improvidently granted.

This court is without jurisdiction

to hear the State's appeal.
If a ruling or decision is interlocutory, we lack
jurisdiction unless permission to appeal is granted.
See Iowa R. App. P. 2; Rowen, 357 N.W.2d at 581.
An interlocutory order is "one that is not finally
decisive of the case." Williams v. Bourne, 248 Iowa
189, 194, 79 N.W.2d 751, 754 (1956). An order is
interlocutory if it directs an inquiry into a matter of
fact preparatory to a final decision. In re C.S., 516
N.W.2d 851, 857 (Iowa 1994).

In re Marriage of Zahnd, 567 N.W.2d 684, 686 (Iowa Ct. App.
1997).
The fact that no resistance to the application was filed
does not confer jurisdiction on the Court where none exists.
See State v. Mandicino, 509 N.W.2d 481, 482 (Iowa
1993)("subject matter jurisdiction is a statutory matter and
cannot be waived by consent, waiver, or estoppel"). This
appeal should be dismissed.

State v. Aumann, 236 N.W.2d

320, 322 (Iowa 1975).
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II. THE DISTRICT COURT DID NOT MISAPPLY THE
APPLICABLE LAW IN REFUSING TO DEFINITIVELY RULE,
PRETRIAL, THAT THE COMPLAINANT'S FORENSIC
INTERVIEW WAS ADMISSIBLE UNDER THE RESIDUAL
HEARSAY EXCEPTION.

Preservation of Error: Veverka disputes error was
preserved on the State's argument.

The State failed to obtain

a definitive, final ruling as discussed in Issue I above.

Failure

to obtain a definitive ruling on a motion regarding the
admissibility of evidence waives the argument on appeal.
State v. Tangie, 616 N.W.2d 564, 568-69 (Iowa 2000).
In addition, the State has changed arguments between
the trial and appellate levels.

Before the District Court, the

State said it was not seeking a ruling on the admissibility of
the CPC interview, but a ruling on four of the five factors
involved in the residual hearsay analysis.
L.22-p. 104 L.25).

(2/7 / 19 Tr. p. 103

On appeal, the State seeks a remand "(a)

with direction to admit the recording at trial or (b) direct that,
once the victim testifies that she cannot remember the abuse
or that it did not happen, the recording shall be admitted at
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trial."

State's Brief p. 53.

To the extent the State seeks an

appellate ruling definitively admitting the interview - an
argument it specifically declined to make below - the
argument should be deemed waived.

State v. Sanborn, 564

N.W.2d 813, 815 (Iowa 1997).
Finally, the State asks this Court to address the District
Court's tentative ruling in this matter on the ground that
"[a]bsent admission of the CPC interview, it will be difficult or
impossible to obtain a guilty verdict."

State's Brief p. 32.

The State's ability or inability to convict a defendant at trial is
not the standard for error preservation. The State failed to
obtain a final order on the admissibility of the CPC interview
and its argument should be deemed waived.
Scope of Review:

An appellate court will review rulings

on the admission of hearsay for correction of errors at law.
State v. Neitzel, 801 N.W.2d 612, 621 (Iowa 2011). The
general rule is that "a district court has no discretion to deny
the admission of hearsay if the statement falls within an
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enumerated exception, subject, of course, to the rule of
relevance under rule 5.403, and has no discretion to admit
hearsay in the absence of a provision providing for it."

State

v. Dullard, 668 N.W.2d 585, 589 (Iowa 2003).
Veverka nonetheless contends the hearsay question in
this case should be reviewed for an abuse of discretion.

He

asserts the adoption of a "correction of errors at law" standard
for hearsay misapplies the original ruling from which it was
developed.

Additionally, the standard is inconsistent with

federal cases applying the residual hearsay exception.
When the Iowa Supreme Court held in State v. Ross that
hearsay rulings would be reviewed for correction of errors at
law, it did so "because admission of hearsay evidence is
prejudicial to the nonoffering party unless the contrary is
shown."

State v. Ross, 573 N.W.2d 906,910 (Iowa 1998).

The question here is not the admission of hearsay, but its
possible exclusion based upon a five-part fact-intensive
analysis.
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An abuse of discretion standard is more consistent with
the court's broad discretion in deciding the admissibility of
evidence generally.
(Iowa 1996).

State v. Weaver, 554 N.W.2d 240, 247

See also State v. Hallum, 585 N.W.2d 249, 253-

54 (Iowa 1998)(recognizing the Court has previously reviewed
the admission of hearsay evidence for an abuse of discretion
but applying a correction of errors standard in light of Ross),
cert. granted and judgment vacated by Hallum v. Iowa, 119
S.Ct. 2335 (1999)(for consideration of Lilly v. Virginia, 527
U.S. 116 (1999).

It is particularly relevant as to the residual

hearsay exception, which "involves discretion ... and exists to
provide judges a 'fair degree of latitude and flexibility' to admit
statements that would otherwise be hearsay."

United States

v. Bonds, 608 F.3d 495, 501 (9 th Cir. 2010).
Iowa's residual hearsay exception is a carbon copy of the
residual hearsay exception of the Federal Rules of Evidence.
Compare Iowa R. Evid. 5.807 (2019) with Fed. R. Evid. 807
(2019).

Accordingly, cases addressing the standard of review
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federal courts use for the residual hearsay exception are
informative.

State v. Paredes, 775 N.W.2d 554, 561 (Iowa

2009).
The federal courts will review the legal conclusion as to
whether a statement is hearsay - that is, an out-of-court
statement offered to prove the truth of the matter asserted - de
novo.

United States v. Reed, 908 F.3d 102, 119 (5 th Cir.

2018). The federal courts generally use an abuse of discretion
standard in relation to whether the residual hearsay exception
applies.

United States v. Wansdahsega, 924 F.3d 868, 878

(6 th Cir. 2019)(applying abuse of discretion standard to
evidentiary question regarding admission under Rule 807(a));
United States v. Tome, 61 F.3d 1446, 1449 (10 th Cir.
1995)(same); Rivers v. United States, 777 F.3d 1306, 1312
(11 th Cir. 2015)(same); United States v. Halk, 634 F.3d 482,
488-89 (8 th Cir. 201 l)(same); United States v. Bonds, 608 F.3d
495, 501 (9 th Cir. 2010)(deferring to district court's "wide
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discretion in the application of FRE 807, whether it be to
admit or exclude evidence").
The Seventh Circuit has held:
We review the district court's decision to exclude
evidence for an abuse of discretion, but we review
its interpretation of the rules de nova. United States
v. Rogers, 587 F.3d 816, 819 (7th Cir. 2009). Trial
courts have a "considerable measure of discretion"
in determining whether evidence should be
admitted under Rule 807. United States v. Sinclair,
74 F.3d 753, 758 (7th Cir. 1996) (quoting Doe v.
United States, 976 F.2d 1071, 1076 (7th Cir. 1992)).
Accordingly, we will reverse "only where the trial
court committed a clear and prejudicial error."
United States v. Moore, 824 F.3d 620, 622 (7 th Cir. 2016).
See also Rivers v. United States, 777 F.3d 1306, 1312 (11 th
Cir. 2015)(giving deference to trial court ruling absent a clear
error of judgment); United States v. Turner, 718 F.3d 226,233
(3d Cir. 2013)("We review for clear error a district court's
finding that evidence was sufficiently trustworthy to be
admissible under Rule 807.); United States v. Slatten, 865
F.3d 767, 805 (D.C. Cir. 2017)(the court is "particularly
hesitant to overturn a trial court's admissibility ruling under

30

the residual hearsay exception absent a definite and firm
conviction that the court made a clear error of judgment in the
conclusion it reached based upon a weighing of the relevant
factors"); United States v. Walker, 410 F.3d 754, 757 (5 th Cir.
2005)(same).
Accordingly, Veverka agrees that whether a statement
constitutes hearsay is a legal question that can be reviewed for
correction of errors at law.

As to the admissibility of evidence

under the residual hearsay exception, however, review should
be for an abuse of discretion with reversal only when the
District Court made a clear error of judgment in its
conclusion.
Merits: The sole question presented in this
discretionary review is whether the District Court misapplied
the applicable law in assessing the admissibility of the
complainant's forensic interview under the residual hearsay
exception of Iowa Rule of Evidence 5.807.
p. l)(App. p. 150).

(App. for Disc. Rev.

See,~' Koss v. City of Cedar Rapids, 300
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N.W.2d 153, 156 (Iowa l 98l)(on discretionary review,
appellate jurisdiction is limited to issues raised in application).
The court did not.
Hearsay is as a statement made outside of trial testimony
that is offered into evidence to prove the truth of the matter
asserted.

Iowa R. Evid. 5.80l(c) (2019).

A "statement"

includes a person's oral or written assertion, and "[n]onverbal
conduct, if intended as an assertion."
(2017).

Iowa R. Evid. 5.801 (a)

An assertion is a statement of fact or belief.

Dullard, 668 N.W.2d 585, 590 (Iowa 2003).
admissible unless an exception applies.

State v.

Hearsay is not

Iowa R. Evid. 5.802

(2019).
"The basic purpose of the hearsay rule is to exclude
evidence of out-of-court statements because such statements
cannot be cross-examined and are inherently less trustworthy
than direct testimony." Jay Zitter, Residual Hearsay
Exceptions Where Declarant Unavailable:

Uniform Evidence

Rule 804(b)(5), 75 A.L.R. 4 th 199 § 2(a) (1989 & Supp.).
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But

the presumption of unreliability may be rebutted by
appropriate proof.

William G. Phelps, Admissibility of

Statement Under Rule 807 of Federal Rules of Evidence,
Providing for Admissibility of Hearsay Statement not Covered
by Specific Exception, 173 A.L.R. Fed. 1, § 2(a) (2001 &
Supp.). With respect to the federal residual hearsay
exception, courts "have repeatedly recognized that Congress
intended the residual hearsay exception to be used very rarely,
and only in exceptional circumstances." Id.
Initially, the Iowa Rules of Evidence provided two
different "residual" exceptions to the hearsay rule.

Although

each rule had similar factors for admissibility, Rule 5.803(24)
applied regardless of a declarant's availability for trial while
Rule 5.804(b)(5) applied only if the declarant was unavailable
as defined by the rule.

Compare Iowa R. Evid. 5.803(24)

(2002) with Iowa R. Evid. 5.804(b)(5) (2002).

See also State v.

Brown, 341 N.W.2d 10, 13 n.1 (Iowa 1983); State v. Andrews,
447 N.W.2d 118, 122 (Iowa 1989). The two rules have since
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been combined into Iowa Rule of Evidence 5.807:
Rule 5.807 Residual exception.
a. In general. Under the following
circumstances, a hearsay statement is not excluded
by the rule against hearsay even if the statement is
not specifically covered by a hearsay exception in
rule 5.803 or 5.804:
(1) The statement has equivalent
circumstantial guarantees of trustworthiness;
(2) It is offered as evidence of a material fact;
(3) It is more probative on the point for which
it is offered than any other evidence that the
proponent can obtain through reasonable efforts;
and
(4) Admitting it will best serve the purposes of
these rules and the interests of justice.
b. Notice. The statement is admissible only if,
before the trial or hearing, the proponent gives an
adverse party reasonable notice of the intent to offer
the statement and its particulars, including the
declarant's name and address, so that the party has
a fair opportunity to meet it.
Iowa R. Evid. 5.807 (2019).

"It is clear that this exception to

the hearsay rule is to be used 'very rarely and only in
exceptional circumstances' to justify the admission of hearsay
evidence."

State v. Kone, 557 N.W.2d 97, 101 (Iowa Ct. App.

1996)(quoting State v. Brown, 341 N.W.2d 10, 14 (Iowa 1983)).
The five requirements for admissibility under the rule are
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thus identified as trustworthiness, materiality, necessity,
service of the interests of justice, and notice.

State v. Rojas,

524 N.W.2d 659, 662-63 (Iowa 1994); State v. Brown, 341
N.W.2d 10, 14 (Iowa 1983).

Trustworthiness:
The most significant requirement is that the
offered statement must be trustworthy. Considering
the totality of the circumstances, the offered
statement must possess circumstantial guarantees
of trustworthiness equivalent to the listed hearsay
exceptions. The United States Supreme Court also
has ruled, for purposes of the Federal residual
exception, that the totality of the circumstances
includes "only those [circumstances] that surround
the making of the statement .... " Thus, corroborating
evidence which establishes the accuracy of the
statement itself may not be considered.
Factors identified as useful in the
trustworthiness analysis include items relating to
declarant, such as declarant's propensity to tell the
truth, whether the statement was under oath,
assurance of declarant's personal knowledge,
declarant's mental or physical condition, time lapse
between the event and the statement, and
motivations of declarant to make the statement.
Additional circumstances to consider include
reaffirmation of or recanting the statement by
declarant, credibility of the witness reporting the
statement, and availability of declarant for crossexamination. The trial court's factual finding
regarding the trustworthiness or untrustworthiness
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of a statement proffered under the residual
exception is entitled to deference by a reviewing
court and will be upheld if supported by substantial
evidence.
Laurie Kratke Dore, & Iowa Practice, Evidence§ 5.807: 1 (Nov.
2018)(citations omitted).
In State v. Rojas, the Iowa Supreme Court noted that the
child complainant's forensic interview was videotaped allowing the fact-finder to assess the complainant's demeanor
and the manner in which questions were asked - and that the
interview consistent of open-ended, non-leading questions.
State v. Rojas, 524 N.W.2d 659, 663 (Iowa 1994). The Court
also considered the detailed nature of the complainant's
answers, whether the complainant's description of events went
beyond what one would expect for their age, and the
complainant's consistency throughout the interview.

Id.

Other factors that have been considered include the
experience and training of the interviewers and the time lapse
between the event and the interview.
N.W.2d 612, 623 (Iowa 2011).
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State v. Neitzel, 801

In its initial ruling, the District Court discounted the
trustworthiness of the interview due to its suggestiveness.
(Ruling on Motions in Limine p.3)(App. p. 99). The court
pointed to leading questions about what happened to the
defendant's body and if the defendant wanted something to
happen.

(Ruling on Motions in Limine p. 3)(App. p. 99). The

court also mentioned S.V. was informed that there were two
people were behind the one-way mirror who were there to help.
(Ruling on Motions in Limine p. 3)(App. p. 99).
The District Court reiterated its initial analysis in its later
ruling.

(Ruling on 5.104 Motion p. 4)(App. p. 145). The

District Court also mentioned S.V. made hearsay statements
regarding what he mother said.

(Ruling on 5.104 Motion p.

5)(App. p. 146). The court noted the interviews are conducted
in the presence of law enforcement and the Department of
Human Services, and that S.V's interview was interrupted to
permit interviewer Tammera Bibbins to consult with them.
(Ruling on 5.104 Motion pp. 5-6)(App. pp. 146-147).
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Although the court acknowledged that there are protocols
for forensic interviews, it determined the mere presence of
protocols did not make the interview automatically admissible.
(Ruling on 5.104 Motion p. 6)(App. p. 147). The court felt it
needed more information regarding the organizations and how
broad their scope is outside of assisting law enforcement and
the Department of Human Services.

(Ruling on 5.104 Motion

p. 5)(App. p. 146).
Aside from the concerns identified by the District Court,
Veverka contends there are other aspects of the interview that
could cause concerns for trustworthiness.

Leading and suggestive questioning and gestures
Both Bibbins and Katie Strub, a supervisor and forensic
interviewer at the Allen Child Protection Center in Waterloo,
testified as to the importance of using open ended questions
and avoiding leading questions that would provide the subject
with information or suggest a response.

(2/7 / 19 Tr. p. 31

L.5-17, p. 41 L.25-p. 42 L.9, p. 79 L.25-p. 82 L.2). The goal
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is to get the subject's own words and statements. (2/7 / 19 Tr.
p. 42 L.2-9).
questions.

Bibbins did not believe she used any leading
(2/7 / 19 Tr. p. 56 L.3-6).

There were a number of occasions when Bibbins would,
in fact, ask a question coupled with leading gestures.

When

S.V. told Bibbins that her genitals and breasts were touched,
Bibbins asked whether it happened over her clothes or to her
skin and then gestured using her own shirt.
Interview 13:42:05). 2

(Ex. 101 - CPC

Bibbins also gestured toward her lower

abdomen and upper legs when asking S.V. about the touching
of her genitals.

(Ex. 101 - CPC Interview 13:42: 15). When

the two were talking about S.V. squeezing Veverka's penis,
Bibbins accompanied the discussion with a hand gesture for
squeezing and for over or under the clothing.

(Ex. 101 - CPC

Interview 13:58:25).
S.V. sometimes provided inconsistent answers as a result

The times stated for Exhibit 101 are approximate start
times for the relevant discussion using the timer at the top of
the video.
2·
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of suggestive questioning.

Initially, S.V. told Bibbins the she

was touched on the skin surrounding her genitals.
CPC Interview 13:43:00).

{Ex. 101 -

S.V. described her genitals as

releasing urine and waste as well as eggs and skin from her
uterus.

{Ex. 101 - CPC Interview 13:43:25).

Despite S.V.s

initial, specific statement that she was touched on the skin
surrounding her genitals, Bibbins asked "When you got
touched on the skin, was it that area or the surrounding
area?"

{Ex. 101 - CPC Interview 13:43:45).

S.V. then gave a

different answer - that she was touched on the genitals
directly.

{Ex. 101 - CPC Interview 13:43:45).

Contrary to Strub's testimony that interviewers should
not provide information to subjects or suggest answers, there
were moments when Bibbins initiated topics not raised by S.V.
(2/7 / 19 Tr. p. 81).

Bibbins asked S.V. whether something

went inside of her body- something S.V. had not mentioned.
{Ex. 101 - CPC Interview 13:43:50).

S.V. responded that

Veverka put his finger inside of her body sometimes.
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(Ex.

101 - CPC Interview 13:43:50).

Bibbins also asked if

anything happened to anyone's mouth, to which S.V.
responded no.

(Ex. 101 - CPC Interview 14:03:44).

Bibbins initiated the topic of what Veverka would say
when this happened, even though S.V. never mentioned any
statements by her father.

(Ex. 101 - CPC Interview 13:45: 10).

This line of questioning is particularly disconcerting, given
that S.V.'s answer was "I don't know if this was my fear talking
or what, but I feel like he told me not to tell anybody because
of my fear.

I don't know if it was an illusion because of my

fear and the fear inside me or if it really happened."
- CPC Interview 13:45:25).

(Ex. 101

S.V. said this upon prompting by

Bibbins, even though Bibbins explained she was to talk about
only what really happened and not to guess.
Interview 13:32:50).
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(Ex. 101 - CPC

Inviting speculation
Both Bibbins and Strub testified as to telling subjects at
the beginning of the interview that they should only talk about
what really happened and should not guess as to any potential
answers.

(2/7 /19 Tr. p. 28 L.19-p. 29 L.20, p. 76 L.10-22).

In the interview, however, Bibbins asked S.V. to
speculate about other people's motivations.

As noted by the

District Court, Bibbins asked S.V. if Veverka wanted
something to happen to his body.
13:49:40).

(Ex. 101 - CPC Interview

She also asked S.V. why her mother decided to

ask her if anyone was touching her inappropriately.
- CPC Interview 13:46: 10).

(Ex. 101

Such questions are designed to

elicit speculation and guesses, contrary to the protocols.
On the topic of whether Veverka wanted something to
happen to his body, Bibbins' questions became especially
leading.

S. V. initially answered that she did not know if

anything happened to her father's body but that she suspected
he wanted her to do something because he tried to get closer
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to her.

(Ex. 101 - CPC Interview 13:49:40). When Bibbins

asked if Veverka ever had her body do something to his body,
S.V. answered "I don't really remember that part.
little bit."

It's fuzzy a

(Ex. 101 - CPC Interview 13:50:00). After a break,

Bibbins returned to the topic and asked "So even though
you're not sure, do you have any specific memory of you
having to do something to his body?"

(Ex. 101 - CPC

Interview 13:57:00). After this additional prodding, S.V.
answered "I think I have one memory where he tried to take
my hand and make me touch him" on his penis.

(Ex. 101 -

CPC Interview 13:57: 10). When Bibbins asked her what
Veverka was doing at the time, S.V. said she didn't know.
(Ex. 101 - CPC Interview 13:59:10).

Bibbins then asked the

leading question of whether Veverka was talking, to which S.V.
said no.

(Ex. 101 - CPC Interview 13:59: 15).

Mischaracterizing or reframing answers
Some of Bibbins' questions appear to mischaracterize or
inappropriately reframe previous answers given by S.V.
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After

S.V. said Veverka's finger went into her body twice but he had
skin to skin contact with her genital area aside from those two
times, Bibbins asked her if the skin to skin contact happened
"a lot of times or is that a handful of times."

(Ex. 101 - CPC

Interview 14:00:32). The question itself suggested an answer
- at least a handful.

Likewise, S.V. said Veverka started

treating her especially well before he started touching her and
that this continued during the abuse.
Interview 14:05: 10).

(Ex. 101 - CPC

Bibbins then recharacterized her

statement by asking "So after things started happening he
started doing things a little bit more?"

(Ex. 101 - CPC

Interview 14:05:45).

Bolstering
Other questions, if played for the jury, would be
irrelevant or simply bolstering.

State v. Dudley, 856 N.W.2d

668, 676-77 (Iowa 2014)(expert testimony should not be used
to bolster a victim's testimony).

Bibbins asked S.V. to explain

why she should be believed given that "people like to think
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that teenagers make stuff up and aren't truthful."
CPC Interview 14:05:58).

(Ex. 101 -

Naturally, S.V. said she "would not

ever lie" about something so serious.

(Ex. 101 - CPC

Interview 14: 06: 15). They engage in a discussion as to
whether S.V. was afraid of her father going to jail, and why
that was no longer a concern.
14:06:23).

(Ex. 101 - CPC Interview

S.V. referred to Veverka cheating on her mother,

but claims that played no part in her accusations.
CPC Interview 14:07:35).

(Ex. 101 -

Bibbins asked her if there was

anything she wanted people to know about what she was
going through, to which S.V. said she had been having more
panic attacks and nightmares.

(Ex. 101 - CPC Interview

14:08:42).

Extrinsic corroboration
The State suggests S.V's interview is reliable because it is
corroborated by Veverka's alleged confession, although this
Court need not address the corroboration question.
Brief p. 38.

State's

It is true that in Idaho v. Wright the United
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States Supreme Court addressed the "particularized guarantee
of trustworthiness" required for the residual hearsay exception
in the context of the Confrontation Clause.
497 U.S. 805, 820-23 (1990).

Idaho v. Wright,

It tackled the issue because,

while other more firmly-rooted exceptions involved statements
made under circumstances that existed at the time of the
statement that made them particularly worthy of belief, the
residual exception did not have the same inherent
trustworthiness.

Id. at 820-81.

According to the Court, factors such as the spontaneity
of the statement, the mental state of the declarant, and the
lack of motive to fabricate were all relevant to an assessment
of whether the declarant was likely telling the truth at the time
the statement was made so as to permit application of the
residual exception.

Id. at 821-22.

Independent

corroboration of the statement was not a factor to be
considered, as it would replace an independent finding of
trustworthiness of the statement with bootstrapping onto the
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trustworthiness of other evidence at trial.

Id. at 822-23.

Some jurisdictions have applied Wright to the hearsay
analysis outside of the confrontation context.

See, ~ ' Huff

v. White Motor Corp., 609 F.2d 286, 293 (7 th Cir. 1979);
United States v. El-Mezain, 664 F.3d 467, 498 (5 th Cir. 2011);
United States v. Tome, 61 F.3d 1446, 1452 (10 th Cir.
1995)(corroboration relevant to harmless error analysis more
so that finding declarant to be trustworthy).

Some permit

consideration of corroborating evidence, but not as the
exclusive factor.

See,~' United States v. Turner, 718 F.3d

226, 233-34 (3d Cir. 2013); Rivers v. United States, 777 F.3d
1306, 1315-16 (11 th Cir. 2015)("The existence of corroborating
evidence does not necessarily make hearsay evidence
admissible under Rule 807. Rather, 'corroborating evidence
must be extraordinarily strong before it will render the hearsay
evidence sufficiently trustworthy to justify its admission.').
Regardless, the State concedes this Court need not address
the issue of extrinsic corroboration.
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Summary

While the District Court correctly noted that forensic
interviews can serve useful purposes, the interview conducted
in this instance simply lacks the trustworthiness to permit its
admissibility. The interview contains instances of leading
and suggestive questions and gestures, instances of the
interviewer introducing new topics as opposed to allowing the
subject to initiate the conversation, mischaracterizing or
reframing S.V.'s answers, and irrelevant and bolstering
statements. The fact the interview is on videotape is not
dispositive.

The trustworthiness of the taped interview is only

as strong as the trustworthiness of the interview itself.
S.V. was 14 years old at the time of her interview. This
was not an interview describing events that were outside of the
comprehension for someone her age.

See State v. Rojas, 524

N.W.2d 659, 663 (Iowa 1994)(remarking that descriptions
child gave were outside of the experience of average 10-yearolds).

She was not under oath and has apparently recanted
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her allegations, at least in part.
3/29 / 18 Letter)(App. p. 93).

(2/7 /19 Tr. p. 57 L.9-23;

During the interview, S.V.

repeatedly acknowledged being "in the zone" with her videos
when the events transpired and sometimes had difficulty
remembering what transpired.

(Ex. 101 - CPC Interview

13:40:30, 13:42:30, 13:44:35, 13:46:40, 13:48:40, 13:50:00,
13:56:45, 13:58:45).

Bibbins' leading and suggestive

questions are especially problematic in this regard.
There are sufficient indicators of problems with the
credibility and reliability of the interview to justify the District
Court's findings.
Materiality:

"The statement must be probative of a

material fact. Although the cases have not yet fully explored
the meaning of this requirement, materiality probably requires
only relevance to prove a non-trivial fact."

Laurie Kratke

Dore, & Iowa Practice, Evidence § 5.807: 1 (Nov. 2018)(citations
omitted).
The Iowa Supreme Court has previously found that a
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videotape of a complainant's report of sexual abuse satisfies
the materiality requirement.

State v. Neitzel, 801 N.W.2d

612, 623 (Iowa 2011); State v. Rojas, 524 N.W.2d 659, 663
(Iowa 1994).
To the extent materiality includes relevance, however,
Veverka suggests the relevance of the interview must be
viewed in light of its trustworthiness.

Neitzel and Rojas both

involved statements the Court deemed to be trustworthy and
reliable.

State v. Neitzel, 801 N.W.2d at 623; State v. Rojas,

524 N.W.2d at 663.

As discussed above, the interview in this

case is not inherently trustworthy given the use of leading and
suggestive questions and gestures, Bibbins'
mischaracterization and reframing of S.V's answers at times,
and the various bolstering and irrelevant statements that
should be excluded from a jury's consideration.
Furthermore, it appears S.V. may be recanting her earlier
statements.

(3/29 / 18 Letter)(App. p. 99).

Evidence that is not trustworthy is not relevant.
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See

Iowa R. Evid. 5.401 (2019)(defining relevant evidence as
evidence having a tendency to make a fact of consequence
more or less probable than it would be without the evidence).
And if evidence is not relevant, it is not admissible.
Evid. 5.402 (2019).

Iowa R.

Under the circumstances, the interview

should not be deemed material.

Necessity: "The statement must be necessary in the
sense that it is "more probative on the point for which it is
offered than any other evidence that the proponent can obtain
through reasonable efforts." Alternative sources of proof and
relative probative value of the alternatives will be considered."
Laurie Kratke Dore, & Iowa Practice, Evidence§ 5.807: 1 (Nov.
2018)(citations omitted).
In the District Court, the State agreed the factor of
necessity had yet to be determined and was still in doubt.
(2 / 7 / 19 Tr. p. 103-104). The State on appeal now asks this
Court to hold that the interview is necessary to the case.
State's Brief pp. 42-46. The State did not request a specific
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ruling on necessity below, and the District Court initially ruled
that there was no showing of necessity where S.V. had yet to
testify.

(Ruling on Motions in Limine p. 3; 2/7 / 19 Tr. p. 103

L.22-p. 104 L.25)(App. p. 99). The State may not seek
reversal on appeal on a ground it did not litigate below.

State

v. Sanborn, 564 N.W.2d 813, 815 (Iowa 1997).
A finding of necessity must await S.V's testimony at trial.
If S.V. testifies at trial consistently with her interview,

admission of the videotape will be unnecessary.

If she

recants or is incapable of remembering what happened, the
State can argue its need for the evidence and the defense can
resist based on State v. Turacek, the Confrontation Clause, or
any other ground for exclusion or limitation.

(Motion in

Limine; Second Motion in Limine)(App. pp. 30-34, 94-96).
The record as it currently stands is not adequate to
support an appellate finding of necessity.

Service of the Interests of Justice: "The general
purposes of the Rules of Evidence-fairness and justice-must
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be advanced by introduction of the statement. In view of Rule
5.102, this requirement adds little, if anything, to the
admissibility decision."

Laurie Kratke Dore, & Iowa Practice,

Evidence § 5.807: 1 (Nov. 2018)(citations omitted).
A finding on this factor relies to a significant degree on
the trustworthiness, reliability, and need for the evidence.
See State v. Rojas, 524 N.W.2d 659, 663 (Iowa 1994).

If a

piece of evidence is going to "advance[] the goal of truth
seeking," the evidence must be trustworthy and relevant.
To the extent the interview is lacking in those traits, as
discussed above, its admission cannot be said to serve the
interests of justice.

Notice:
A procedural prerequisite to use of Rule 5.807 is
notice of intent to offer the statement, together with
the name and address of declarant, to the adverse
party sufficiently in advance of trial to provide a fair
opportunity to meet or contest use of the statement.
Federal courts view notice as a flexible requirement
satisfied whenever the adverse party has been
afforded a fair opportunity to meet the evidence.
Therefore, if the adverse party was aware of the
statement and expected its introduction, written or
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Id.

formal notice may be excused.
Laurie Kratke Dore, & Iowa Practice, Evidence§ 5.807: 1 (Nov.
2018)(citations omitted).
Veverka agrees that no challenge to the notice
requirement was made below. The pretrial hearings on the
admission of the interview under the residual hearsay
exception would have provided Veverka with adequate notice
of the State's intent to use the statements prior to trial.
Summary: The District Court correctly refused to make

a finding that the forensic interview was admissible based
upon the record presented to it. The court's findings on the
trustworthiness of the interview and its necessity are
sufficiently supported by the record.

The State is not

definitively precluded from admitting the video at trial so long
as it can lay the foundation for the video under the residual
hearsay exception. This will require at least the attempt to
place S.V. on the stand to determine what her testimony will
encompass.

Any appellate ruling regarding admissibility

54

would be premature.
CONCLUSION

For all of the reasons discussed above, DefendantAppellee Dewayne Veverka respectfully requests this Court
affirm the ruling of the District Court and remand the case for
further proceedings.
CONDITIONAL REQUEST FOR ORAL ARGUMENT

Counsel for Defendant-Appellee asks to be heard only if
the Court determines oral argument is necessary.
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