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Pursuant to Iowa Rule of Appellate Procedure 6.904(2)(6), an unpublished opinion of the Iowa Court 
of Appeals may be cited in a brief; however, unpublished opinions shall not constitute controlling 
legal authority.
	No. 15-2038
AFFIRMED.

	STATE v. GORDON

Appeal from the Iowa District Court for Woodbury County, Duane E. Hoffmeyer, Judge.  Heard by Vogel, P.J., and Tabor and Bower, JJ.  Opinion by Bower, J.  (10 pages)

Owen Gordon appeals his convictions for eluding, operating while under the influence of a drug, and possession of a controlled substance.  OPINION HOLDS: We find a defendant may be convicted of possession of a controlled substance, even though the State has not located the controlled substance, if there is sufficient evidence the defendant actually possessed the controlled substance at one time.  Also, there is substantial evidence in the record to support Gordon’s convictions for eluding, operating while under the influence, and possession of a controlled substance (marijuana).  We affirm the district court.



	No. 16-0573
AFFIRMED.

	DAVIS v. AMERICAN INTERNATIONAL BRIDGE, INC.


Appeal from the Iowa District Court for Story County, Michael J. Moon, Judge.  Heard by Vaitheswaran, P.J., and Potterfield and McDonald, JJ.  Opinion by McDonald, J.  (12 pages)

Guarantors appeal from adverse judgment on claim to enforce personal guaranty of commercial property lease.  On appeal, they contend the district court erred in granting American’s motion for summary judgment, erred in finding of favor of American on its claim, erred in calculating damages, and erred in setting the interest rate on the judgment.  OPINION HOLDS: The district court did not err.  The guarantors have no cognizable third-party beneficiary claim.  American’s claim was established.  Damages and the interest rate were undisputed at trial.



	No. 16-0628
AFFIRMED.

	STATE v. ERNST

Appeal from the Iowa District Court for Black Hawk County, Andrea J. Dryer, Judge.  Heard by Doyle, P.J., McDonald, J., and Goodhue, S.J.  Opinion by McDonald, J.  (14 pages)

James Ernst II appeals his conviction and sentence for murder in the first degree, in violation of Iowa Code section 707.2 (2015).  He argues (1) the district court erred in failing to admit PowerPoint slides from his concealed carry permit class, (2) the district court erred in declining a proposed jury instruction regarding malice aforethought, (3) defense counsel was ineffective in failing to object to several instances of prosecutorial misconduct, and (4) the district court erred in ordering restitution.  OPINION HOLDS: Ernst was not prejudiced by the failure to admit the PowerPoint slides.  The district court did not err in declining the proposed instruction.  Restitution was appropriate.  We preserve the ineffective assistance claim for postconviction-relief proceedings.



	No. 16-0643
AFFIRMED.

	STATE v. DEGROOT

Appeal from the Iowa District Court for Bremer County, Peter B. Newell, District Associate Judge.  Heard by Vogel, P.J., and Tabor and Bower, JJ.  Opinion by Vogel, P.J.  (10 pages)

Paul DeGroot appeals his conviction for possession of a controlled substance, third offense, in violation of Iowa Code section 124.401(5) (2014), claiming the district court erred in denying his motion to suppress.  OPINION HOLDS: Because DeGroot was not in custody when he admitted to possessing marijuana, he voluntarily turned over the marijuana, he lacks standing to assert the constitutional rights of his stepson, and the fruit-of-the-poisonous-tree doctrine is inapplicable, the district court properly overruled DeGroot’s motion to suppress, and we affirm.



	No. 16-0721
REVERSED AND REMANDED FOR NEW TRIAL.

	STATE v. FLIPPO

Appeal from the Iowa District Court for Black Hawk County, James D. Coil, District Associate Judge.  Heard by Doyle, P.J., Tabor, J., and Goodhue, S.J.  Opinion by Doyle, P.J.  (9 pages)

Zachary Flippo appeals following his conviction for possession of marijuana.  Flippo challenges the denial of his motion to suppress evidence obtained during a traffic stop of a car in which he was a passenger, arguing the prolonging of the stop to allow a sniff by a drug dog amounted to an unconstitutional seizure.  OPINION HOLDS: Because nothing in the record supports finding reasonable suspicion sufficient to justify prolonging the traffic stop to allow the dog sniff, the district court erred in denying Flippo’s motion to suppress the evidence.  Accordingly, we reverse Flippo’s conviction and sentence, and we remand the case for new trial.



	No. 16-0958
AFFIRMED.

	SULLINS v. DISTRICT COURT

Appeal from the Iowa District Court for Polk County, Joel D. Novak, Judge.  Considered by Vogel, P.J., McDonald, J., and Scott, S.J.  Opinion by Scott, S.J.  (12 pages)

Raymond Sullins appeals the district court’s denial of his certiorari petitions, which challenged the legality of two small claims actions.  He raises a number of claims on appeal.  OPINION HOLDS: Because we conclude the district court correctly determined it had no jurisdiction to review the petitions for writ of certiorari involving the district associate court, res judicata prevents Sullins from raising his claims against the small claims courts, and the district court property denied Sullins’s motion for a new trial, we affirm the decision of the district court.



	No. 16-0997
AFFIRMED AS MODIFIED AND REMANDED.

	IN RE MARRIAGE OF HILLER AND NELSON

Appeal from the Iowa District Court for Greene County, Steven J. Oeth, Judge.  Heard by Vogel, P.J., and Tabor and Bower, JJ.  Opinion by Tabor, J.  (13 pages)

Steven Nelsen appeals a dissolution decree concluding he entered a common law marriage with Marsha Hiller and challenges the alimony award; Marsha cross-appeals the decree’s economic provisions.  OPINION HOLDS: The threshold question is whether Marsha and Steven entered into a common law marriage.  Seeking a dissolution of marriage, Marsha had the burden to show the couple agreed and had the present intent to be married, publicly declared that intent, and continuously cohabitated.  Because Marsha satisfied her burden, we affirm the existence of a common law marriage.  But because we conclude the marriage started in 1993, instead of 1998, we modify the decree.  We remand for the district court to enter qualified domestic relations orders using the earlier marriage date.  We also modify the duration of the alimony award; Steven shall pay traditional alimony of $1200 per month until either party dies or Marsha remarries.  We further modify the decree to provide Steven shall pay Marsha $16,000 to equalize the division of the couple’s property.  Finally, we grant Marsha’s request for appellate attorney fees.



	No. 16-1067
AFFIRMED.

	STATE v. GONZALEZ PENA

Appeal from the Iowa District Court for Black Hawk County, Kellyann M. Lekar, Judge.  Heard by Danilson, C.J., and Doyle and Mullins, JJ.  Opinion by Danilson, C.J.  (19 pages)

Rodolfo Gonzalez Pena (Gonzalez) appeals from his convictions for first-degree murder and carrying weapons.  Gonzalez asserts the facts do not support a felony-murder conviction, the court erred in summarily denying his motion for new trial and instructing the jury on felony murder, and trial counsel was ineffective in not requesting that the jury determine if Gonzalez committed one or more criminal acts.  OPINION HOLDS: Because we find the two shots fired were sufficiently independent of each other to support a conviction of felony murder, trial counsel was not required to seek an additional jury instruction, the court did not err in denying Gonzalez’s motion for new trial, and there is substantial evidence to support a finding of malice aforethought, we affirm the convictions.



	No. 16-1084
AFFIRMED.

	WELLS PHARMACY NETWORK, L.L.C. v. IOWA BD. OF PHARMACY

Appeal from the Iowa District Court for Polk County, Scott D. Rosenberg, Judge.  Considered by Danilson, C.J., McDonald, J., and Scott, S.J.  Opinion by Scott, S.J.  (6 pages)

This case involves the interplay of the doctrine of exhaustion of administrative remedies and the statutory provision allowing immediate judicial review of a procedural order.  OPINION HOLDS: We affirm by memorandum opinion the district court’s decision that dismissed a Florida-based pharmacy’s petition seeking immediate judicial review because of the pharmacy’s failure to exhaust administrative remedies.



	No. 16-1299
AFFIRMED.

	NORTON v. HY-VEE INC.


Appeal from the Iowa District Court for Polk County, Scott D. Rosenberg, Judge.  Heard by Vogel, P.J., and Tabor and Bower, JJ.  Opinion by Vogel, P.J.  Tabor, J., dissents.  (20 pages)

Vicky Norton appeals the district court’s denial of her petition for judicial review, which alleged the workers’ compensation commissioner misinterpreted Iowa law regarding the impact accommodated work has on an industrial disability rating.  OPINION HOLDS: While we agree with Norton on the state of the current law regarding accommodated work, we disagree that the commissioner misinterpreted the law in Norton’s case.  We affirm the district court’s decision denying Norton’s petition for judicial review.  DISSENT ASSERTS: The commissioner should be instructed on remand to determine whether Hy-Vee’s accommodations meet the requirements for “sheltered employment.”  Additionally, the commissioner should be instructed to determine whether Hy-Vee met its burden of establishing the same accommodated job existed in the competitive labor market.  Finally, the commissioner should apply the law correctly.  See Quaker Oats v. Chia, 552 N.W.2d 143, 157-58 (Iowa 1996) (rejecting claim employee deserved a lower disability rating due to employer’s accommodation, which is admirable, but “such efforts are not determinative of [employee’s] industrial disability rating”).



	No. 16-1390
AFFIRMED.

	NABORS v. STATE

Appeal from the Iowa District Court for Scott County, Paul L. Macek, Judge.  Considered by Vogel, P.J., and Potterfield and Mullins, JJ.  Opinion by Mullins, J.  (4 pages)

Lontrez Nabors appeals the dismissal of two applications for postconviction relief (PCR).  He contends summary dismissal was inappropriate because he seeks a remedy allowed by Iowa Code section 822.2 (2016) and a genuine issue of material fact exists as to whether his work release was properly revoked.  OPINION HOLDS: We conclude no genuine issue of material fact exists regarding whether Nabors’s work release was properly revoked.  We also agree with the district court that Nabors’s parole never commenced and therefore could not have been “revoked” for purposes of section 822.2(e).  We affirm the district court’s dismissal of Nabors’s PCR applications without further opinion pursuant to Iowa Court Rule 21.26(1)(d).



	No. 16-1408
AFFIRMED.

	STATE v. MARTINEZ

Appeal from the Iowa District Court for Polk County, William A. Price, District Associate Judge.  Considered by Potterfield, P.J., Mullins, J., and Mahan, S.J.  Opinion by Mahan, S.J.  (3 pages)

Carlos Martinez appeals following his guilty plea to harassment, claiming ineffective assistance of counsel.  OPINION HOLDS: Because this record is not adequate to address Martinez’s ineffectiveness claims, we affirm the conviction and preserve his ineffective-assistance-of-counsel claims for possible postconviction proceedings.



	No. 16-1418
AFFIRMED.

	CLEARLY COMPLIANT v. BORNBACH

Appeal from the Iowa District Court for Linn County, Robert E. Sosalla, Judge.  Heard by Danilson, C.J., Mullins, J., and Carr, S.J.  Opinion by Danilson, C.J.  (18 pages)

Clearly Compliant, L.L.C. appeals from the district court’s order denying the request for a permanent injunction and attorney fees.  Clearly Compliant contends it is entitled to a permanent injunction preventing Theresa Bornbach and Charity Resources, L.L.C., d/b/a Capstone Charity Resources, L.L.C. (Capstone), from continuing to use Clearly Compliant’s trade-secret documents and pricing model to unfairly compete with Clearly Compliant.  Clearly Compliant also asserts the district court abused its discretion in denying its request for attorney fees.  On cross-appeal, Bornbach and Capstone maintain the district court should have granted Bornbach and Capstone’s request for attorney fees.  OPINION HOLDS: We conclude the district court properly denied Clearly Compliant’s request for a permanent injunction and affirm on that ground.  We also affirm the district court’s order denying both parties’ request for attorney fees.



	No. 16-1537
REVERSED AND REMANDED.

	IN RE GUARDIANSHIP OF S.K.M.


Appeal from the Iowa District Court for Dubuque County, Monica L. Ackley, Judge.  Heard by Vaitheswaran, P.J., and Potterfield and McDonald, JJ.  Opinion by McDonald, J.  (17 pages)

A father appeals from a decision denying his petition to terminate a guardianship over his daughter.  OPINION HOLDS: The guardians here are unable to overcome the parental preference.  There has been no prior custody determination putting the relative custodial rights of the guardians and the father at issue.  The father did not take an extended holiday from parenting.  The father is a qualified and suitable parent.  As a result, we reverse the judgment of the district court and remand for entry of an order terminating the guardianship.



	No. 16-1539
AFFIRMED IN PART, REVERSED IN PART, AND REMANDED ON APPEAL; REVERSED AND REMANDED ON CROSS APPEAL.

	TAYLOR v. CC RECYCLING, L.L.C.


Appeal from the Iowa District Court for Linn County, Paul D. Miller, Judge.  Heard by Danilson, C.J., Mullins, J., and Blane, S.J.  Opinion by Mullins, J.  (14 pages)

Arrahmeen Taylor appeals a district court ruling following a civil jury trial denying his motion for a new trial and shifting the costs of the action to him under Iowa Code chapter 677 (2016).  Taylor argues (1) the district court abused its discretion in denying his motion for a new trial because the jury’s overall award on his claim was inadequate and defense counsel engaged in misconduct during the proceedings and (2) his failure to accept the defendant’s offer to confess judgment did not justify shifting the costs of trial to him because the defendant did not give him proper notice of an offer to confess judgment.  CC Recycling, L.L.C. (“CC”) cross-appeals the same ruling which also denied its motion for judgment notwithstanding the verdict with regard to the jury’s award of past medical expenses.  Specifically, CC argues Taylor failed to meet his burden to prove the reasonable value of his past medical expenses.  OPINION HOLDS: We affirm the district court’s denial of Taylor’s motion for a new trial.  We reverse the portion of the order that assesses all costs to Taylor and remand this matter to the district court for the entry of an order that assesses to CC all court costs incurred up to the date of the offer to confess judgment and to Taylor all court costs incurred after the same.  We reverse the district court’s denial of CC’s motion for judgment notwithstanding the verdict and remand for the entry of an order for a directed verdict on the issue of past medical expenses.  


	No. 16-1550
AFFIRMED IN PART, REVERSED IN PART, AND REMANDED.

	MARCHAND v. GOLDEN RULE PLUMBING, HEATING & COOLING, INC.


Appeal from the Iowa District Court for Madison County, Paul R. Huscher, Judge.  Considered by Vaitheswaran, P.J., and Tabor and Mullins, JJ.  Opinion by Vaitheswaran, P.J.  (16 pages)

Homeowners Denis and Christine Marchand appeal the district court’s summary judgment ruling in favor of three of the four defendants on claims for damages associated with a malfunctioning geothermal heating and cooling system.  OPINION HOLDS: We affirm the grant of summary judgment in favor of Golden Rule and K&E on all the Marchands’ claims against them.  We affirm the grant of summary judgment in favor of Bosch on the Marchands’ manufacturing defect, design defect, and negligence claims; we reverse the grant of summary judgment in favor of Bosch on the express and implied warranty claims and remand for further proceedings.



	No. 16-1568
AFFIRMED.

	STATE v. HAMILTON

Appeal from the Iowa District Court for Woodbury County, John D. Ackerman, Judge.  Considered by Danilson, C.J., and Tabor and McDonald, JJ. Opinion by Tabor, J.  (6 pages)

Levi Hamilton claims the State offered insufficient evidence he was under the influence of marijuana.  OPINION HOLDS: Because the record contains proof beyond a reasonable doubt that Hamilton violated Iowa Code section 321J.2 (2016), we affirm his convictions for eluding in the first degree and operating while intoxicated.



	No. 16-1579
AFFIRMED.

	LINDFLOTT v. DRAINAGE DISTRICT NO. 23

Appeal from the Iowa District Court for Worth County, Christopher C. Foy, Judge.  Heard by Vogel, P.J., and Tabor and Bower, JJ.  Opinion by Bower, J.  (8 pages)

Landowners appeal the district court decision affirming annexation of their land into a drainage district.  OPINION HOLDS: We find the Lindflott land receives a material benefit from the drainage district, and accordingly the annexation of the land was proper.



	No. 16-1608
AFFIRMED.

	STATE v. CHANDLER

Appeal from the Iowa District Court for Black Hawk County, Andrea J. Dryer, Judge.  Considered by Vogel, P.J., and Potterfield and Mullins, JJ.  Opinion by Vogel, P.J.  (8 pages)

Tyler Chandler appeals his conviction for first-degree robbery.  He asserts there was insufficient evidence of his identity and the court abused its discretion in ordering his sentence to be served consecutively to a term of incarceration he was serving in Indiana.  OPINION HOLDS: Because we conclude the evidence of Chandler’s participation in the crime either as a principal or as an aider and abettor was sufficient and the court did not abuse its discretion in imposing a consecutive sentence, we affirm.



	No. 16-1614
AFFIRMED.

	STATE v. HALVERSON

Appeal from the Iowa District Court for Black Hawk County, David P. Odekirk, Judge.  Considered by Danilson, C.J., and Tabor and McDonald, JJ.  Opinion by McDonald, J.  (10 pages)

Roy Halverson appeals his convictions for possession of methamphetamine with intent to deliver and possession of clonazepam with intent to deliver.  He argues the district court erred in denying his motion to suppress evidence and that there is insufficient evidence to support his methamphetamine conviction.  OPINION HOLDS: The district court did not err in denying the motion to suppress evidence as the search of Halverson was a valid search incident to arrest.  We decline Halverson’s invitation to interpret the Iowa Constitution more expansively.  We also find there was sufficient evidence to convict Halverson of possession of methamphetamine with intent to deliver.


	No. 16-1677
REVERSED AND REMANDED.

	IN RE C.W.


Appeal from the Iowa District Court for Floyd County, Karen Kaufman Salic, District Associate Judge.  Heard by Vaitheswaran, P.J., and Potterfield and McDonald, JJ.  Opinion by Potterfield, J.  McDonald, J., dissents.  (25 pages)

The child appeals the juvenile court’s order adjudicating him delinquent for sexual abuse in the second degree.  OPINION HOLDS: Because counsel elicited vouching testimony from State’s witnesses, which prejudiced the juvenile, we reverse and remand for a new trial.  DISSENT ASSERTS:  I respectfully dissent.  I would find there is insufficient evidence to support the conclusion that a sex act occurred beyond a reasonable doubt.  Additionally, remand for retrial is not the correct disposition in this type of juvenile matter.  Therefore, I would vacate the judgment of the district court and remand the matter for dismissal of the delinquency petition.



	No. 16-1753
AFFIRMED.

	GRAZIANO v. BD. OF ADJUSTMENT 

Appeal from the Iowa District Court for Polk County, Robert B. Hanson, Judge.  Heard by Vogel, P.J., and Tabor and Bower, JJ.  Opinion by Tabor, J.  (22 pages)

Craig Graziano appeals the district court’s decision upholding the grant of a front yard setback exception by the Des Moines Zoning Board of Adjustment to a neighboring property owner.  Graziano challenges the legality of the board’s action, contending (1) the board failed to make required written findings and (2) substantial evidence does not support the grant of an exception.  Graziano also attacks the board’s action on constitutional grounds, asserting the board’s procedures did not afford interested parties reasonable notice of the proceedings or a meaningful opportunity to be heard.  Lastly, Graziano argues the district court abused its discretion when it denied his request for a stay of the board’s decision without addressing the merits of his case.  OPINION HOLDS: While we find sufficient evidence in this record to support the board’s action, it is a close call.  We strongly encourage zoning boards to undertake a more thorough examination of ordinance requirements in future proceedings.  We do not reach the merits of Graziano’s other arguments.  Graziano waived error on his constitutional claim, and his appeal of the denial of his stay request is moot.



	No. 16-1906
AFFIRMED.

	STATE v. SIMONICH

Appeal from the Iowa District Court for Black Hawk County, Joel A. Dalrymple, Judge.  Considered by Danilson, C.J., McDonald, J., and Blane, S.J.  Opinion by Blane, S.J.  (21 pages)

Shaun Simonich appeals his convictions of sexual abuse in the second degree and incest.  On appeal, he asserts the verdicts are not supported by substantial evidence and his trial counsel was ineffective in numerous ways, including failing to file a motion for new trial challenging the trial court’s findings as to credibility and DNA evidence, failing to object to claimed vouching testimony of two witnesses, and failing to object to the trial judge’s questioning of two witnesses.  OPINION HOLDS: Having addressed each of Simonich’s appeal points and finding none have merit, his convictions for sexual abuse in the second degree and incest are affirmed.



	No. 16-2005
AFFIRMED IN PART AND REVERSED IN PART.

	IN RE MARRIAGE OF JACOBS

Appeal from the Iowa District Court for Des Moines County, John G. Linn, Judge.  Considered by Vaitheswaran, P.J., and Doyle and Bower, JJ.  Opinion by Vaitheswaran, P.J.  (10 pages)

Scott Jacobs appeals a district court order retroactively requiring him to contribute to his adult daughter’s postsecondary educational expenses and attorney fees.  OPINION HOLDS: We affirm the declaratory judgment in all respects except that we reverse the judgment amount of $7666 and enter judgment in the amount of $4166.  We also reverse the trial attorney fee award and enter judgment for costs in favor of the daughter without the $4000 award of attorney fees.  


	No. 16-2029
AFFIRMED.

	STATE v. STERN

Appeal from the Iowa District Court for Dubuque County, Michael J. Shubatt, Judge.  Considered by Vaitheswaran, P.J., and Potterfield and McDonald, JJ.  Opinion by Potterfield, J.  (10 pages)

Robert Stern appeals from his conviction for first-degree murder, pursuant to Iowa Code section 707.2(1)(a) (2015).  Stern maintains the district court erred when it denied his motion to suppress his confession after finding the waiver of his rights was knowingly, voluntarily, and intelligently given.  He also argues the court erred when it refused to give the requested jury instruction for voluntary manslaughter.  OPINION HOLDS: Stern’s waiver of his Miranda rights was knowingly, voluntarily, and intelligently given, and the district court properly denied his motion to suppress his confession to the police officers.  Additionally, there was not a factual basis in the record for submitting the voluntary manslaughter instruction to the jury.  We affirm Stern’s conviction for first-degree murder.



	No. 16-2066
AFFIRMED.

	OLEA v. STATE

Appeal from the Iowa District Court for Jasper County, Terry Rickers, Judge.  Considered by Vogel, P.J., and Potterfield and Mullins, JJ.  Opinion by Vogel, P.J.  (10 pages)

Joseph Olea appeals the district court decision denying his request for postconviction relief from his conviction for child endangerment causing death.  OPINION HOLDS: Because Olea did not offer evidence that a thirteenth juror deliberated at trial and because Olea did not prove medical records showed K.O. suffered from CVT, Olea’s trial counsel was not ineffective.  Also, PCR counsel was not ineffective in submitting its proposed order, in failing to offer additional medical records, or in failing to file a rule 1.904(2) motion.



	No. 16-2088
AFFIRMED.

	RUETER v. OSCEOLA WINDPOWER, LLC

Appeal from the Iowa District Court for Osceola County, Carl J. Petersen, Judge.  Considered by Vaitheswaran, P.J., and Doyle and Bower, JJ.  Opinion by Doyle, J.  (5 pages)

Scott and Tricia Rueter appeal the dismissal of their action for nuisance and negligence concerning the construction, placement, and operation of wind turbines owned by Osceola Windpower, LLC.  OPINION HOLDS: The district court did not abuse its discretion in dismissing the action as a sanction for the Rueters’ willful failure to comply with the district court’s orders.



	No. 16-2102
AFFIRMED.

	LONG v. WARNKE

Appeal from the Iowa District Court for Guthrie County, Paul R. Huscher, Judge.  Heard by Danilson, C.J., and Doyle and Mullins, JJ.  Opinion by Doyle, J.  (11 pages)

A father appeals the district court’s custody decree finding joint physical care was in the child’s best interests.  OPINION HOLDS: Having reviewed the record de novo, we agree with the district court that placement of the parties’ child in their shared physical care was in the child’s best interests.  Accordingly, we affirm the district court’s custody decree, and we award the mother appellate attorney fees of $3000.  Any costs on appeal are assessed to the father.



	No. 16-2148
AFFIRMED.

	MILAS v. SOCIETY INS.


Appeal from the Iowa District Court for Scott County, Henry W. Latham II and Nancy S. Tabor, Judges.  Considered by Danilson, C.J., McDonald, J., and Blane, S.J.  Tabor, J., takes no part.  Opinion by McDonald, J.  (11 pages)

A plaintiff appeals following judgment entry in his claims for fraudulent misrepresentation and breach of contract.  He contends the district court erred in dismissing his fraudulent misrepresentation claim and erred in declining to submit the issue of punitive damages to the jury.  He also contends the district court should have granted his motion for recusal.  OPINION HOLDS: The district court did not error.  He failed to create a triable issue on his fraudulent misrepresentation claim and did not present substantial evidence supporting the submission of an instruction on punitive damages.  There is also no merit to the recusal claim.



	No. 17-0035
AFFIRMED IN PART, VACATED IN PART, AND REMANDED WITH DIRECTIONS.

	STATE v. MILLER

Appeal from the Iowa District Court for Polk County, William A. Price, District Associate Judge.  Considered by Vogel, P.J., and Potterfield and Mullins, JJ.  Opinion by Mullins, J.  (7 pages)

Maddison Miller appeals the revocation of a deferred judgment and imposition of judgment and sentence following a probation violation.  OPINION HOLDS: Finding no legal error or abuse of discretion, we affirm the district court’s revocation of Miller’s deferred judgment and the subsequent imposition of judgment.  However, we vacate the current order regarding the fine and civil penalty, affirm all remaining provisions of the sentence, and remand the matter to the district court for the entry of a corrected order specifying the fine imposed and reducing Miller’s fine by an amount equal to the amount of the civil penalty previously assessed.



	No. 17-0114
AFFIRMED.

	STATE v. WOODARD

Appeal from the Iowa District Court for Woodbury County, John D. Ackerman, Judge.  Considered by Vaitheswaran, P.J., and Doyle and Bower, JJ.  Opinion by Vaitheswaran, P.J.  (5 pages)

Woodard challenges the sufficiency of the evidence supporting his convictions for first-degree robbery and first-degree burglary.  He specifically argues his accomplice’s identification of him as the second intruder was insufficiently corroborated.  OPINION HOLDS: The evidence presented, including the victim’s testimony, her in-court identification, and her out-of-court identification, sufficiently corroborated the accomplice’s testimony.  We affirm Woodard’s convictions for first-degree robbery and first-degree burglary.



	No. 17-0208
REVERSED AND REMANDED.

	STATE v. PIEPER

Appeal from the Iowa District Court for Lee County (North), Mark E. Kruse, Judge.  Considered by Vaitheswaran, P.J., and Doyle and Bower, JJ.  Opinion by Doyle, J.  (12 pages)

Michael Pieper appeals his conviction of felonious misconduct in office following a jury trial, challenging the sufficiency of the evidence.  OPINION HOLDS: Because there was insufficient evidence in the record to support the jury’s verdict finding Pieper guilty of felonious misconduct while in office, specifically that he falsified the document alleged to be false, we remand the case to the district court to vacate his conviction and dismiss the case.



	No. 17-0214
AFFIRMED IN PART, REVERSED IN PART, AND REMANDED.

	REIHE v. MIDWEST VIKING, INC.


Appeal from the Iowa District Court for Polk County, Brad McCall, Judge.  Considered by Vogel, P.J., and Potterfield and Mullins, JJ.  Opinion by Mullins, J.  (9 pages)

Berwyn Reihe appeals a district court order remanding a matter to the workers’ compensation commissioner for the entry of an order nunc pro tunc correcting a compromise settlement agreement to accurately reflect the true agreement made between the parties.  He contends (1) the district court exceeded its authority and improperly considered extrinsic evidence in reaching its ruling and (2) reformation of the contract is barred by judicial estoppel.  He requests an award of attorney fees in both the district court and on appeal and asks us to remand the case to the district court for a determination of the same.  OPINION HOLDS: We conclude the district court did not exceed its authority or improperly consider extrinsic evidence in reaching its ruling and the doctrine of judicial estoppel has no application to this case and therefore affirm.  We therefore affirm the district court’s reformation determination.  We deny Reihe’s request for attorney fees.  However, we reverse the portion of the district court order remanding the matter to the commissioner to reform the agreement by way of a nunc pro tunc order and remand the case to the district court for the entry of an appropriate order not inconsistent with this opinion.



	No. 17-0293
AFFIRMED IN PART, REVERSED IN PART, AND REMANDED.

	WINDOW WORLD OF OMAHA v. KOPIASZ

Appeal from the Iowa District Court for Shelby County, Susan Christensen, Judge.  Considered by Vogel, P.J., and Potterfield and Mullins, JJ. Opinion by Vogel, P.J.  (9 pages)

Window World of Omaha sued Jason and June Kopiasz for unpaid balances on contracts entered into to replace windows, siding, soffit, fascia, and gutters and downspouts on the Kopiaszes’ home.  The Kopiaszes counterclaimed for damages, alleging Window World had breached the contracts.  OPINION HOLDS: Because Window World failed to install soffit and fascia in accordance with the Kopiaszes expectation, and improperly installed windows causing leaks, Window World breached both contracts; therefore, we affirm on that issue.  However, the district court incorrectly calculated damages awarded to the Kopiaszes, and we reverse and remand for entry of damages to the Kopiaszes of $4131.



	No. 17-0302
REVERSED AND REMANDED.

	EURICH v. BASS PRO OUTDOOR WORLD, L.L.C.


Appeal from the Iowa District Court for Pottawattamie County, James S. Heckerman, Judge.  Considered by Vogel, P.J., and Potterfield and Mullins, JJ.  Opinion by Mullins, J.  (9 pages)

Steven Eurich appeals a district court order granting summary judgment on his negligence claim.  He contends the district court erred in granting summary judgment because it improperly applied the Restatement (Second) of Torts rather than the Restatement (Third) of Torts in determining whether the defendants had a duty to him.  He additionally argues the court improperly failed to rule upon the admission of an exhibit prior to its summary judgment ruling.  OPINION HOLDS: We conclude the district court erred when it granted summary judgment because the openness and obviousness of a dangerous condition is not determinative of a defendant’s duty.  We reverse the district court’s grant of summary judgment and remand the case for further proceedings.  Based on this disposition, we find it unnecessary to consider Eurich’s secondary argument that the district court improperly failed to rule upon the admission of an exhibit prior to its summary-judgment ruling.



	No. 17-0398
AFFIRMED.

	STATE v. HERNANDEZ

Appeal from the Iowa District Court for Polk County, Robert A. Hutchison, Judge.  Considered by Vogel, P.J., and Tabor and Bower, JJ.  Opinion by Tabor, J.  (4 pages)

Eric Hernandez appeals his prison sentence following a plea agreement to second-degree theft.  He argues the district court impermissibly considered an unproven drug offense during sentencing because sentencing for the drug offense was pending at the time of sentencing for the theft plea.  OPINION HOLDS: The district court did not improperly consider the drug offense during sentencing.  Because only sentencing remained in the drug related case, the offense was proved either by trial or by plea and the district court was at liberty to consider it during sentencing for the theft plea.



	No. 17-0538
AFFIRMED.

	IN RE MARRIAGE OF APPENZELLER

Appeal from the Iowa District Court for Scott County, Henry W. Latham II, Judge.  Considered by Danilson, C.J., and Tabor and McDonald, JJ.  Opinion by McDonald, J.  (12 pages)

A husband appeals from a dissolution decree, challenging the award of physical care and the economic provisions of the decree.  OPINION HOLDS: We affirm the physical care determination.  The father raises related evidentiary challenges but his arguments are unavailing.  The economic provisions of the decree are equitable and we decline to disturb them.



	No. 17-0590
AFFIRMED AND REMANDED.

	STATE v. MALLORY

Appeal from the Iowa District Court for Sioux County, Robert J. Dull, District Associate Judge.  Considered by Danilson, C.J., and Doyle and Mullins, JJ.  Opinion by Doyle, J.  (5 pages)

Leah Mallory appeals her conviction and sentence after pleading guilty to assault on persons engaged in certain occupations.  OPINION HOLDS: I. The failure to inform Mallory of the court’s discretionary ability to suspend the fine and surcharges did not affect the voluntary, knowing, and intelligent nature of her guilty plea.  Counsel was not ineffective in allowing Mallory to plead guilty, and we affirm her conviction.  II. The district court’s reasons for imposing sentence, though stated succinctly, are sufficient to afford review.  The court acted within its discretion in imposing the sentence, and we therefore affirm.  III. We remand to the district court to enter a nunc pro tunc order to correct a clerical error in the written judgment.



	No. 17-0683
AFFIRMED IN PART, REVERSED IN PART,  AND REMANDED WITH INSTRUCTIONS.

	IN RE MARRIAGE OF KAPFER

Appeal from the Iowa District Court for Dallas County, Paul R. Huscher, Judge.  Considered by Danilson, C.J., and Tabor and McDonald, JJ.  Opinion by Tabor, J.  (10 pages)

Jill Swanson appeals a district court order denying her request to modify the joint-physical-care provision of the decree dissolving her marriage to Zachary Kapfer.  Second, Jill argues the district court should have modified the decree to grant her the right to make final decisions about the children’s education, health care, religious upbringing, and extracurricular activities if she and Zachary reach an impasse.  OPINION HOLDS: Because our de novo review of the record reveals joint physical care is not working and is having a disruptive effect on the children’s lives, we reverse the district court order and remand for modification of the dissolution decree to grant physical care to Jill and liberal visitation to Zachary.  But we decline Jill’s second modification request—the parties will continue to have joint legal custody under Iowa Code § 598.41(5)(b) (2012).



	No. 17-0785
REVERSED AND REMANDED.

	IN RE GUARDIANSHIP AND CONSERVATORSHIP OF FAGAN

Appeal from the Iowa District Court for Polk County, Craig E. Block, Associate Probate Judge.  Considered by Vaitheswaran, P.J., and Potterfield and McDonald, JJ.  Opinion by McDonald, J.  Vaitheswaran, P.J., dissents.  (8 pages)

A ward appeals from an order appointing a guardian and conservator.  He argues the district court erred in finding a limited guardianship and conservatorship was inappropriate.  OPINION HOLDS: The ward’s appointed counsel was operating under an actual conflict of interest by serving as both attorney and guardian ad litem and advocating contrary to the ward’s wishes.  Because appointed counsel for the ward in the trial court also represents the ward on appeal, no one was or is in a position to represent the ward’s interest.  On our own motion, we reverse and remand for a hearing in which the ward is properly represented.  DISSENT ASSERTS: Because no one objected to the conflict of interest generated by counsel’s dual representation in probate court, no one raised the issue as an ineffective assistance claim on appeal, and the judgment entered by the district court was not void for lack of representation, the issue was not preserved and was waived.



	No. 17-0823
AFFIRMED.

	MOSES v. WHITE

Appeal from the Iowa District Court for Linn County, Sean W. McPartland, Judge.  Considered by Vogel, P.J., and Potterfield and Mullins, JJ.  Opinion by Mullins, J.  (9 pages)

A mother appeals following a custody decree and surname determination in favor of the father.  The mother argues she should be awarded physical care due to her history of providing primary care to the child, the child’s well-being as a result of that care, and the child’s relationship to his half-siblings.  She also argues the child should bear her surname as a result of an award of physical care in her favor, the child’s history of bearing her surname, and the father’s failure to participate in the child’s birth and infancy.  OPINION HOLDS: The mother has a history of providing sufficient care to the child.  However, factors including her voluntary unemployment and creation of tension between the parties weigh against her.  The father’s stable employment and residential history, active involvement in the child’s life following court intervention, and familial support system weigh in favor of affirming his award of physical care.  Furthermore, the district court found the mother’s credibility lacking.  Due to the child’s youth and unfamiliarity with the surname and custodial placement with the father, we agree with the surname determination for the father.



	No. 17-0835
AFFIRMED.

	IN RE C.A.


Appeal from the Iowa District Court for Delaware County, Thomas J. Straka, Associate Juvenile Judge.  Considered by Vogel, P.J., and Potterfield and Mullins, JJ.  Opinion by Vogel, P.J.  (6 pages)

A father’s parental rights to his son were terminated under Iowa Code section 600A.8(3) (2016) after the mother filed a petition for termination of parental rights.  The father asserts both a lack of proof he abandoned his son and that termination is not in the child’s best interests.  OPINION HOLDS: On our de novo review, the mother carried her burden of proof on both issues; we affirm the district court’s ruling.



	No. 17-1098
REVERSED.

	IN RE T.A.


Appeal from the Iowa District Court for Decatur County, Monty W. Franklin, District Associate Judge.  Heard by Danilson, C.J., and Tabor and McDonald, JJ.  Opinion by Danilson, C.J.  (9 pages)

A father, M.A., appeals from the dispositional order confirming the adjudication of his children—T.A., age ten, and D.A., age six—as children in need of assistance (CINA).  Both children were adjudicated CINA pursuant to Iowa Code section 232.2(6)(c)(2) (2017), and T.A. was also adjudicated under section 232.2(6)(d).  M.A. contends there is not clear and convincing evidence supporting the grounds for adjudication.  OPINION HOLDS: Because we find there is insufficient evidence under either ground, we reverse.



	No. 17-1230
AFFIRMED.

	IN RE A.F.


Appeal from the Iowa District Court for Polk County, Colin J. Witt, District Associate Judge.  Considered by Danilson, C.J., and Tabor and McDonald, JJ.  Opinion by Tabor, J.  (7 pages)

A mother of three experienced more than two years of up-and-down progress with issues of substance abuse, mental health, and codependency.  When she missed visitation, therapy appointments, and drug screens in June and July of 2017, the juvenile court terminated her parental rights to her children.  She appeals, alleging (1) insufficient evidence of the statutory grounds, (2) termination was not in the children’s best interests, and (3) termination would be detrimental to the children due to the closeness of the parent-child relationship.  OPINION HOLDS: After examining the record, we find clear and convincing evidence supporting termination under Iowa Code section 232.116(1)(f) and (h) (2017).  Further, the children’s best interests—as framed in section 232.116(2)—are served by moving forward with a safe, permanent placement.  Finally, the mother’s continued instability poses more of a detriment to the children than termination of her parental rights.  See Iowa Code § 232.116(3).



	No. 17-1251
AFFIRMED ON BOTH APPEALS.

	IN RE J.J.-N.


Appeal from the Iowa District Court for Woodbury County, Julie Schumacher, Judge.  Considered by Vogel, P.J., and Potterfield and Mullins, JJ.  Opinion by Mullins, J.  (9 pages)

A mother and father separately appeal from the order terminating their parental rights.  The mother argues the termination was inappropriate because the court should have granted her request for an additional six months to work toward reunification.  The father challenges the statutory grounds for termination and argues termination is not in the children’s best interests.  OPINION HOLDS: The mother was unable to prove that at the end of a six-month extension the need for removal would no longer exist.  The father failed throughout the course of proceedings to complete a number of services that were provided to him.  Due to the length of time the family has been in the court’s jurisdiction and the father’s failure to follow through with services, the children should not have to continue to wait for permanency.  Furthermore, on our de novo review of the record, we find that the children’s best interests are served by termination of the father’s parental rights.



	No. 17-1289
AFFIRMED ON BOTH APPEALS.

	IN RE K.E.


Appeal from the Iowa District Court for Des Moines County, Jennifer S. Bailey, District Associate Judge.  Considered by Vaitheswaran, P.J., and Potterfield and McDonald, JJ.  Opinion by Potterfield, J.  (7 pages)

The mother and father appeal separately the termination of their parental rights to their child, K.E., born in September 2015.  Both parents’ rights were terminated pursuant to Iowa Code section 232.116(1)(h) (2017).  Both parents argue there is not clear and convincing evidence to support the statutory grounds for termination and termination is not in K.E.’s best interests.  OPINION HOLDS: We agree with the juvenile court that K.E. could not be safely returned to the parents care at the time of the termination hearing; the statutory grounds for termination have been met.  Also, termination of both parents’ rights is in K.E.’s best interests.  We affirm on both appeals.



	No. 17-1328
AFFIRMED.

	IN RE T.H. JR., A.R., A.C., AND A.K.


Appeal from the Iowa District Court for Jasper County, Steven J. Holwerda, District Associate Judge.  Considered by Vogel, P.J., and Tabor and Bower, JJ.  Opinion by Vogel, P.J.  (8 pages)

A mother and two fathers appeal the termination of their parental rights, asserting the State failed to prove by clear and convincing evidence the statutory grounds for termination.  The mother also asserts termination is not in the children’s best interests.  OPINION HOLDS: On our de novo review, we agree with the district court’s fact finding and conclusions on all issues raised, and we therefore affirm.



	No. 17-1350
AFFIRMED.

	IN RE J.D.-G.


Appeal from the Iowa District Court for Tama County, Nicholas L. Scott, District Associate Judge.  Considered by Vaitheswaran, P.J., and Potterfield and McDonald, JJ.  Opinion by Vaitheswaran, P.J.  (4 pages)

A father appeals the termination of his parental rights to his child born in 2016.  He contends (1) the grounds for termination lack evidentiary support and (2) termination is not in the child’s best interests.  OPINION HOLDS: We conclude the State proved the child could not be returned to the father’s custody and termination was in the child’s best interests.  We affirm the termination of the father’s parental rights to this child.



	No. 17-1412
AFFIRMED.

	IN RE B.R.


Appeal from the Iowa District Court for Linn County, Susan F. Flaherty, Associate Juvenile Judge.  Considered by Danilson, C.J., and Doyle and Mullins, JJ.  Opinion by Doyle, J.  (8 pages)

A father appeals the termination of his parental rights to his child.  OPINION HOLDS: The State proved the statutory grounds for termination.  Granting the father additional time is not warranted under the facts.  Termination of the father’s parental rights is in the child’s best interests.



	No. 17-1430
AFFIRMED.

	IN RE T.W.


Appeal from the Iowa District Court for Carroll County, Adria Kester, District Associate Judge.  Considered by Vogel, P.J., and Tabor and Bower, JJ.  Opinion by Tabor, J.  (6 pages)

A mother appeals the termination of her parental rights in her two-year-old child.  The mother claims she has demonstrated recent sobriety and stable living conditions.  OPINION HOLDS: The mother’s long history of substance abuse, both of prescription and illicit drugs, and her self-admitted inability to resist drug use demonstrate her inability and unwillingness to respond to necessary services.  Accordingly, the mother’s parental rights were properly terminated under Iowa Code section 232.116(1)(g).



	No. 17-1438
AFFIRMED ON BOTH APPEALS.

	IN RE K.W.


Appeal from the Iowa District Court for Warren County, Kevin A. Parker, District Associate Judge.  Considered by Danilson, C.J., and Doyle and Mullins, JJ.  Opinion by Mullins, J.  (8 pages)

A mother and father separately appeal from an order terminating their parental rights to their minor child, K.W., born in 2016.  Both parents contend the State failed to prove by clear and convincing evidence the statutory grounds for termination and termination is not in the best interests of the child.  OPINION HOLDS: We conclude termination of both parents’ parental rights was supported by clear and convincing evidence and termination is in the best interests of the child.  We therefore affirm.




