STATE JUDICIAL NOMINATION COMMISSION
AND OFFICE OF THE GOVERNOR
JOINT JUDICIAL APPLICATION
Please complete this application by placing your responses in normal type, immediately beneath
each request for information. Requested documents should be attached at the end of the
application or in separate PDF files, clearly identifying the numbered request to which each
document is responsive. Completed applications are public records. If you cannot fully respond to
a question without disclosing information that is confidential under state or federal law, please
submit that portion of your answer separately, along with your legal basis for considering the
information confidential. Do not submit opinions or other writing samples containing confidential
information unless you are able to appropriately redact the document to avoid disclosing the
identity of the parties or other confidential information.
PERSONAL INFORMATION
1.

State your full name.
Romonda Denise Belcher

2.

State your current occupation or title. (Lawyers: identify name of firm, organization, or
government agency; judicial officers: identify title and judicial election district.)
District Associate Judge, Fifth Judicial District of Iowa

3.

State your date of birth (to determine statutory eligibility).
January 3, 1968

4.

State your current city and county of residence.
Des Moines, Polk County
PROFESSIONAL AND EDUCATIONAL HISTORY

5.

List in reverse chronological order each college and law school you attended including
the dates of attendance, the degree awarded, and your reason for leaving each school if
no degree from that institution was awarded.
National Judicial College, June 6-16, 2011
Special Course Jurisdiction, Certificate of Completion awarded June 16, 2011
Drake University Law School, August 1992 - May 1995, Juris Doctorate
Howard University, August 1986 - May 1990, Bachelor of Arts (Cum Laude)
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6.

Describe in reverse chronological order all of your work experience since graduating
from college, including:
a.
Your position, dates (beginning and end) of your employment, addresses of law
firms or offices, companies, or governmental agencies with which you have
been connected, and the name of your supervisor or a knowledgeable colleague
if possible.
Adjunct Law Professor, Drake University Law School, 2608 Forest Ave, Des Moines, IA

(January 2020 – May 2020) – Jerry Anderson, Dean
- Teach a three-hour course, instructing students in the preparation and presentation of
trials to resolve factual disputes, focused on the study and practice of fundamental aspects of
trial advocacy and addressing professionalism, ethics and being trauma informed.
Fifth Judicial District of Iowa, District Associate Judge, 500 Mulberry, Des Moines, IA
(August 2010 – present) – Arthur Gamble, retired Chief Judge
- Preside over and enter rulings regarding juvenile dependency and delinquent matters,
termination of parental rights, committal hearings, criminal misdemeanors and felony cases,
small claim matters and adoptions (See 10.a.)
Polk County Attorney’s Office, Assistant County Attorney, 206-6th Ave., Des Moines, IA,
(September 1995 – August 2010) – John Sarcone, supervisor
- Prosecuted juvenile delinquency and dependency matters and criminal matters; and
worked in the civil division representing county officials and department heads in small
claims, wedding licensing, real estate forfeitures and governmental contract matters
Encore Temporary, Inc., Washington, DC, personnel and training assistant assigned to the
Area Transit Authority (September 1990 – August 1992)
Provided administrative and clerical support; prepared memoranda and procurement
requisitions; and negotiated contracts for vendor selection
CACI Commercial, Inc., Fairfax, VA, legal document coder (August 1990 – September
1990)
- Coded legal documents in preparation for trial
Washington Metropolitan Area Transit Authority, (W.M.A.T.A.) Washington, DC,
research intern (June 1990 – August 1990)
Implemented basic skills and reading programs; researched and indexed reference
materials; procured training course vendors; and provided computer and remedial training
Around the Corner to the World, Washington, DC, volunteer program assistant (February
1990 – April 1990)
- Supervised 15 - 25 at-risk youth; organized crime prevention workshops; and provided
cultural awareness, nutritional, skill development and youth leadership programming
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b.

Your periods of military service, if any, including active duty, reserves or other
status. Give the date, branch of service, your rank or rating, and present status
or discharge status.
I have not had any military service.

7.

List the dates you were admitted to the bar of any state and any lapses or terminations
of membership. Please explain the reason for any lapse or termination of membership.
Iowa State Courts and the Supreme Court of Iowa, June 16, 1995, no lapse of membership

8.

Describe the general character of your legal experience, dividing it into periods with
dates if its character has changed over the years, including:
a.
A description of your typical clients and the areas of the law in which you have
focused, including the approximate percentage of time spent in each area of
practice.
This year I celebrate my 10th year as a District Associate Judge. My judicial
experience is described in detail in question 10.a.
I served as an Assistant Polk County Attorney for 15 years. During my last three
years as a prosecutor from 2007 - 2010, I was assigned to the Civil Division. I represented
the Department of Human Services in numerous guardianship and conservatorship
hearings. I represented the general public in mental health and substance abuse civil
commitment hearings. I defended small claims actions and Civil Rights complaints against
Polk County. Also, I served as counsel to the Polk County Recorder, Auditor and General
Services Departments, writing briefs and presenting arguments on their behalf in areas of
marriage licensing, government contracts and real estate forfeitures.
As the Senior Attorney assigned to the Operating While Intoxicated (OWI), felony
eluding, and traffic offense docket from 1999 - 2001 and 2004 - 2007, I reviewed
approximately 1,500 cases yearly, 546 of which I managed personally. I conducted an
average of 15 evidentiary Motion to Suppress hearings monthly; and tried approximately
two jury trials and 25 non-jury trials monthly.
From 2001 - 2003, I managed the County Attorney’s criminal domestic abuse
docket, reviewing over 400 cases yearly; conducting over 20 evidentiary no contact order
hearings; and averaging two jury trials monthly.
From 1995 - 1999, I was part of the team handling the juvenile docket. I personally
conducted approximately 100 non-jury cases monthly, including Children in Need of
Assistance and delinquency hearings.
In my 15 years as a prosecutor, all of my work assignments included pre-trial and
trial preparation, trial litigation, motion practice and student intern supervision, in addition
to probation violation and bond review hearings.
b.

The approximate percentage of your practice that has been in areas other than
appearance before courts or other tribunals and a description of the nature of
that practice.
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As a prosecutor, the nature of my practice was solely before the court on a daily
basis, and none of my appearances were before other tribunals. All of my time was spent
representing the State of Iowa in juvenile, criminal and civil matters. During my 15 years
as a prosecutor, 55 percent of my time was spent litigating criminal matters. I
represented the Department of Human Services in juvenile dependency and delinquency
matters for 30 percent of my time. During 15 percent of my time, I represented the
general public in civil commitment filings before a magistrate and guardianship and
conservatorship matters before probate court. Five percent of my time was spent
defending small claims and civil rights complaints against the state and writing briefs
regarding marriage licensing, government contracts and real estate forfeitures.
c.

The approximate percentage of your practice that involved litigation in court
or other tribunals.
All of my appearances were in state court.

d.

The approximate percentage of your litigation that was: Administrative, Civil,
and Criminal.
40 percent of my litigation was civil
60 percent of my litigation was criminal

e.

The approximate number of cases or contested matters you tried (rather than
settled) in the last 10 years, indicating whether you were sole counsel, chief
counsel, or associate counsel, and whether the matter was tried to a jury or
directly to the court or other tribunal. If desired, you may also provide
separate data for experience beyond the last 10 years.

Over the course of 10 years, as sole counsel, I litigated approximately two jury
trials per month, for a total of 24 trials per year, 240 trials over the course of ten years.
Forty percent of my trials were jury trials and 60 percent were non-jury trials. While
initially assigned to the juvenile docket for four years, I tried approximately 25 non-jury
trials monthly.
f.

The approximate number of appeals in which you participated within the last
10 years, indicating whether you were sole counsel, chief counsel, or associate
counsel. If desired, you may also provide separate data for experience beyond
the last 10 years.

As a prosecutor, I did not serve as counsel on appeal. The Attorney General’s Office
represented the state on appeal.
9.

Describe your pro bono work over at least the past 10 years, including:
a.

Approximate number of pro bono cases you’ve handled.
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b.
c.

Average number of hours of pro bono service per year.
Types of pro bono cases.

I continue to mentor law and high school students, and provide legal education, despite,
both as a prosecutor and as a judge, being limited in my ability to perform pro bono
services because I cannot otherwise practice law. I have participated in pro bono legal
activities through some mediation with the Polk County Bar Association Volunteer
Lawyers’ Project. I coordinated legal education programs, facilitated legal community
forums and reviewed legal referrals for a non-profit human service agency. Further, I
have volunteered for the greater good through my involvement in a number of bar
associations and legal organizations.
10. If you have ever held judicial office or served in a quasi-judicial position:
a.

Describe the details, including the title of the position, the courts or other
tribunals involved, the method of selection, the periods of service, and a
description of the jurisdiction of each of court or tribunal.

I have served as a District Associate Judge since August 20, 2010, when I was appointed by
5C District Court Judges after being nominated by the District 5C Judicial Nominating
Commission. On November 4, 2012, I was retained by general election for a six-year term. I
was retained by general election for another six-year term on November 6, 2018. My
jurisdiction entails juvenile court delinquency, dependency, termination of parental rights,
civil committal and adoption proceedings; small claims court for damages up to $10,000; and
criminal court for misdemeanors and Class D felonies that carry a maximum term of up to
five years of incarceration. My responsibilities include presiding over weekend and holiday
jail court initial appearances and afterhours emergency on-call duty to approve search
warrants and hospital committals.
Currently assigned to the juvenile bench, I preside over a high volume court and manage over
350 cases monthly utilizing the electronic filing system. The nature of my cases entails
Children in Need of Assistance (CINA) cases, which involve abused, abandoned or neglected
children and termination of parental rights; delinquency cases, which involve delinquent acts
that would be considered criminal acts if committed by an adult; waiver hearings to district
court jurisdiction; commitment proceedings placing children in hospitals or treatment
facilities for mental illness or substance use; and adoptions. I weigh the evidence, apply the
law to the facts, rule on motions and enter decisive written rulings on matters presented to the
court.
I traveled to rural areas and presided over cases in Clarke, Dallas, Jasper, Marion, Union and
Warren. I also presided over Polk County small claim appeals. I was selected by then Chief
Judge Arthur Gamble to preside over Polk County’s Family Treatment Court, Recovery
Court, a therapeutic, peer-based court designed to assist parents with services toward
achieving sobriety, maintaining recovery, obtaining self-sufficiency and reunification with
their children. Judge Gamble recognized my passion for equality in the law and compassion
for people, as well as my patience and temperament needed to be a trauma informed family
treatment court judge.
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b.

List any cases in which your decision was reversed by a court or other
reviewing entity. For each case, include a citation for your reversed opinion
and the reviewing entity’s or court’s opinion and attach a copy of each opinion.
(See attachment 10.b.)
In the hundreds of rulings and opinions I have written over the course of 10 years
on the bench, I could only locate three cases that were reversed on appeal. This
record is indicative of my ability to understand the facts, interpret the law, apply
the law to the facts and enter a decisive ruling.
In the Interest of L.L., 922 N.W. 2d 105 (Iowa Ct. App. 2018)
(CINA) adjudication in JVJV243828 filed March 13, 2018)
In the Interest of B.L. and A.L., 888 N.W. 2d 903 (Iowa Ct. App. 2016)
(CINA permanency in JVJV238921 and JVJV238922 filed May 19, 2016)
In the Interest of M.M., 828 N.W. 2d 327 (Iowa Ct. App. 2013)
(My first termination of parental rights ruling in JVJV233257 filed October 30,
2012)

c.

List any case in which you wrote a significant opinion on federal or state
constitutional issues. For each case, include a citation for your opinion and any
reviewing entity’s or court’s opinion and attach a copy of each opinion. (See
attachment 10.c.)
Many of the criminal matters involved custodial interrogation and whether a
defendant was afforded due process and a right to counsel after being given Miranda
warning.
State of Iowa v. Daniel Eugene Robbins, AGCR033362, March 15, 2011 (Dallas
County)
- not appealed
- defendant pled guilty to an amended charge on March 9, 2012
State of Iowa v. Jonathan David Dolph, FECR033570, March 24, 2011 (Dallas
County)
- not appealed
- defendant pled guilty on April 18, 2011
The United States Supreme Court has held that the burden in termination cases falls
under the Due Process Clause of the Fourteenth Amendment, which also entitles the
parents, including fathers to children born out of wedlock, to a hearing before a child is
removed from their care. Iowa Constitution demands that a parent alleged to be abusive
or neglectful has the right to appointment of counsel.
I have written approximately 500 termination opinions as a District Associate Judge
presiding over juvenile court. In each removal, which precedes a termination, I ensure
parents are notified and served of the proceedings, that they are afforded counsel and that
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they have a right to be heard. I have also ensured fathers are considered for placement
when children cannot remain in their mothers’ care.
In the Interest of R.H., JVJV239830, filed March 16, 2016
- termination of parental rights case where the mother’s rights were terminated and
the child was placed in the father’s care
(See also termination opinions submitted in questions #10 and #18)
11.

If you have been subject to the reporting requirements of Court Rule 22.10:
a. State the number of times you have failed to file timely rule 22.10 reports.
None.
b. State the number of matters, along with an explanation of the delay, that you
have taken under advisement for longer than:
i. 120 days.
None
ii. 180 days.
None
iii. 240 days.
None
iv. One year.
None

12.

Describe at least three of the most significant legal matters in which you have
participated as an attorney or presided over as a judge or other impartial decision
maker. If they were litigated matters, give the citation if available. For each matter
please state the following:
a.
Title of the case and venue,
b. A brief summary of the substance of each matter,
c.
A succinct statement of what you believe to be the significance of it,
d. The name of the party you represented, if applicable,
e.
The nature of your participation in the case,
f.
Dates of your involvement,
g. The outcome of the case,
h. Name(s) and address(es) [city, state] of co-counsel (if any),
i.
Name(s) of counsel for opposing parties in the case, and
j.
Name of the judge before whom you tried the case, if applicable.
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1) As a District Associate Judge, State v. Ed Fallon, SMAC324729, a simple trespass case,
was one of the most significant cases I have personally handled. This case was significant
because it presented a constitutional challenge from several defendants involved in Occupy
Iowa who were protesting on state property on October 10, 2011. This case also garnered
public interest and media attention.
The state argued that the proposed jury instructions did not take into account the
constitutional challenge and allowing the defendants to make such an argument would lead
to jury nullification. After careful review of the statute and relevant case law, it was clear
that the law imposed an additional element that the state had to establish to meet its burden
beyond a reasonable doubt.
There were a total of about 30 defendants, the first involving Ed Fallon, a prominent
public official, who was found not guilty by a jury. As the other defendants went to trial, and
the state understood the court’s ruling as to its burden, several were found guilty and others
resolved their cases by plea negotiations. One of the defendants filed an appeal to district
court, and Judge Richard Blane upheld the conviction.
2) As a District Associate Judge currently assigned to the juvenile bench, my decisions
affect parents’ ability to maintain their parental rights and whether they will retain custody of
their children. While the best interest of the child is the overriding principle, parents have an
opportunity to demonstrate they can safely parent their children.
In the Interest of V.L. and L.L., 837 N.W. 2d 680 (Iowa Ct. App. 2013) was significant
because the state wanted to file a petition to terminate the parents’ parental rights, but I
found that despite a slow start in the parents’ compliance with services, they were making an
effort and should be given a six-month extension to demonstrate they could comply with the
recommended services and eliminate any risk of harm to the children.
The Court of Appeals upheld my ruling and found that “despite the mother’s delays and
inconsistencies in complying with services, she had made recent progress, even if belated
and somewhat limited, that supported and warranted a six-month extension pursuant to Iowa
Code Section 232.104(2)(b).”
This case is significant because as an independent jurist, it confirmed my ability to follow
the law without regard to outside influences and the position of the state. In this case, despite
the time and services provided, the parents later realized that they could not safely parent
their children, and after a full hearing, I granted the state’s petition and terminated the
parents’ parental rights.
The children were represented by the Juvenile Public Defender’s Office; Jessica
Chandler of Des Moines, IA represented the father; and Kate Strickler of Des Moines, IA
represented the mother.
3) As a prosecutor, State v. James Cownie, OMOW058259, was a significant Operating
While Intoxicated (OWI) case because it clarified an Iowa statute and its application, and I
proceeded to trial despite the public nature of the offense and the defendant.
The defendant was charged with OWI, having a blood alcohol concentration (BAC) of
.245, over three times the legal limit, interference with official acts and a number of traffic
violations. The defendant was involved in a single car accident after he lost control of his
vehicle in a construction zone, hitting the overpass wall. He walked to a nearby gas station
with tow service and asked for assistance. While at the gas station, the defendant was
observed having a smell of alcohol, watery eyes, and mumbled speech. He admitted to
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drinking alcohol but denied being intoxicated and indicated that he wanted to avoid any law
enforcement involvement.
The defendant was taken to the police station and given field sobriety tests. While
waiting in the room where the breath test was conducted, the defendant made several
telephone calls. This room was under 24-hour surveillance. The videotape of the defendant
was preserved and was to be offered for admission at trial.
The defendant filed a motion to have the videotape and his statements excluded at trial.
His attorney, Brad Schroeder of Des Moines, IA, argued that the defendant’s statement and
the videotape should be excluded because the defendant called his attorney. However, the
statue was clear in that “…if a call is made, it shall be made in the presence of the person
having custody of the one arrested or restrained.” Iowa Code Section 804.20 (2005). If the
attorney had reported to the jail to meet with the client, then he would have been permitted to
see and consult confidentially with his client alone.
The court overruled the motion. After plea negotiations failed, this case was tried by jury
before the late Judge Don Nickerson. The defendant was found guilty as charged.
13.

Describe how your non-litigation legal experience, if any, would enhance your ability to
serve as a judge.
I have taught and mentored law students and young attorneys, making complex matters
easily understandable. Given the impact of the decisions made by the Supreme Court, both
the immediate parties and the general public would benefit from my ability to make
decisions readily understandable. That ability is conducive to ensuring the right to know
how the court reached a decision, the impact of the decision and how to govern to comply
with the decision.
I have led efforts to educate and implement trauma informed judicial practices for my
colleagues and Iowa practitioners. The trauma informed approach teaches lawyers and
judges to protect and restore victims and how to minimize secondary or vicarious trauma.
My commitment to being trauma informed and providing awareness to others enhances my
ability to work collaboratively to render decisions which, holistically, further the aims of
administrating justice.
I serve as the presiding judge for Polk County’s Family Treatment Court. Considering the
best practices, parents who participate are more likely to be more quickly reunified with
their children, and less likely to have their children removed from their care. We have a
joint team approach to assist parents with substance-related disorders. My experience on
this team-focused court has enhanced my ability to serve in a collaborative capacity and
will be beneficial as I work with colleagues on the Supreme Court to deliver sound
decisions and administer practices and procedures.
My broad range of experiences have equipped me with varied perspectives that are
necessary in the collaborative, decision making process and have instilled within me the
empathy and compassion that cannot be lost in our legally sound, fact-based decision
making.
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14.

If you have ever held public office or have you ever been a candidate for public office,
describe the public office held or sought, the location of the public office, and the dates
of service.
I have not held or been a candidate for public office.

15.

If you are currently an officer, director, partner, sole proprietor, or otherwise engaged
in the management of any business enterprise or nonprofit organization other than a
law practice, provide the following information about your position(s) and title(s):
a.
Name of business / organization.
Elim Christian Fellowship
c. Your title.
Kingdom Council Officer, Ethics and Standards
d. Your duties.
Oversee the business of the church
e. Dates of involvement.
2017 - present

16.

List all bar associations and legal- or judicial-related committees or groups of which
you are or have been a member and give the titles and dates of any offices that you held
in those groups.
Interview Selection Panelist, Director of Juvenile Court Services, December, 2019,
September 2019; District Court Administrator, November 2015; and Certified Court
Reporter, November 2018, July 2013
Justice Advisory Board, develops and assists in implementation of goals to improve the
criminal and juvenile justice systems; makes proposed criminal code provision
recommendations to the legislature; and provides clearinghouse of justice system data, June
2019 - June 2023
Breakthrough Series Collaborative, a team approach of child welfare agencies and school
systems focused on improving educational continuity and school stability for children in outof-home care, May 2019-present
SMART on Juvenile Justice Project, developed a comprehensive, statewide plan to
improve Iowa’s juvenile justice system, 2017-2019
Council of State Governments – Statewide Juvenile Justice Improvement Initiative,
2016 - present
Judicial Workload Formula Committee, provided a weighted workload study to
effectively manage and fairly resolve court cases without delay, delivering quality services to
the public, 2016 - 2017
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Juvenile Community and Strategic Planning – Detention Alternatives Committee Chair,
2014 - 2016
Public Safety Advisory Board, provided the legislature with an analysis of current and
proposed criminal code provisions, 2013 - 2019
Iowa Department of Human Rights Division of Criminal and Juvenile Justice Planning
Commission, provided research, analysis and program development to improve Iowa’s
justice system, 2013 – 2019
Community and Strategic Planning Project Advisory Committee, Project to Reduce
Disproportionate Minority Contacts in Juvenile Court, 2013 – 2019
Iowa Judges Association
• District 5 Representative, 2012 - 2018
• Semi-Annual General Meeting, Luncheon Coordinator, 2013
C. Edwin Moore American Inn of Court
• Emeritus, 2015-present
• Barrister/Master, 2007 – 2015
• Attorney Group Leader, 2013
Iowa Organization of Women Attorneys
• The Lawyer’s Duty to Improve the Quality of the Justice System Program, panelist, 2013
• Gertrude Rush and Arabella Mansfield Award Nomination Committee, 2009 – 2013
American Bar Association
• Public Lawyer Career Program, panelist, 2013
• Oral History of Willie Stevenson Glanton Project, 2012 -2013
Iowa National Bar Association
• President, 2008 - 2010
• National Bar Association Founders’ Monument, Project Coordinator, 2006 - 2010
• Membership Chair, 2006 - 2007
• Acting Secretary, 1999
• Juvenile Justice Seminar, presenter, 1997
Iowa State Bar Association
• African Americans Appointed to the Bench in Iowa Training, presenter, 2010
• Women & Minorities Committee, Co-chair, 2006 -2010
• Civil Commitment Training, presenter, 2009
• Best Practices for Inclusiveness Task Force, co-chair, 2008 - 2009
• Fellow, 2008 – present
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Polk County Bar Association
• Law Day, Keynote Speaker/Presenter, Dr. Martin Luther King, Jr. Speech, 2013
• Drake Law School Peer Partner Program, 1997 - present
• Volunteer Lawyers’ Project, mediator, 2005
• People’s Law School, panelist, 2001
Polk County Women Attorneys Association, 2005 - present
National Black Prosecutor’s Association, 2004-2010
Drake Law School Board of Counselors, 2006-2010
Gertrude E. Rush Legal Education Institute
• Founder, 2003
• Legal Education Project Coordinator, 2007-2009
17.

List all other professional, business, fraternal, scholarly, civic, charitable, or other
organizations, other than those listed above, to which you have participated, since
graduation from law school. Provide dates of membership or participation and indicate
any office you held. “Participation” means consistent or repeated involvement in a
given organization, membership, or regular attendance at events or meetings.
Investing in My Future Career Day, panelist, November 2019, February 2020
Des Moines Chapter of the Links, Incorporated, parliamentarian, 2015-2019; Ethics and
Standards Chair, 2011 - 2019; mentor, Edmunds Elementary School, 2010-2013; president,
2008-2010; presenter, Honoring African Americans in the Iowa Legislature Program, 2009;
Central Area Ethics and Standard Committee, 2008; National Program Review Team, 2008;
President-Elect/Membership Chair, 2006–2008; parliamentarian, 2004 - 2006
Drake University Black Law Students Association, Professional Mentor Program, panelist,
2013; presenter, Diversity and Minority Treatment in the Courts, 2009; mentor, 1997-present
Elim Christian Fellowship, student teacher, 2009 - present
Morris Scholarship Fund Board of Directors, 2008 - 2010
Des Moines University Glanton Scholarship Board, 2008
Iowa Presidential Brown & Black Attorney Panel, coordinator, 2008
Joy Club Breakfast Club, 2007-2009
Iowa Arts Council, 2006 - 2009
Metro Arts Alliance Board of Directors, 2003 - 2006, Education Chair, 2005
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Des Moines Police Academy, OWI Trainer, 2002-2003
Women of Color Task Force – Domestic Violence Seminar, presenter, 2000
Mayor’s Local Option Sales Tax and Voter’s Registration Task Force, Committee Chair, 1999
Good Samaritan Urban Ministries Board of Directors, 1998
NAACP, member, 1995-present
18.

If you have held judicial office, list at least three opinions that best reflect your
approach to writing and deciding cases. For each case, include a brief explanation as to
why you selected the opinion and a citation for your opinion and any reviewing entity’s
or court’s opinion. If either opinion is not publicly available (i.e., available on Westlaw
or a public website other than the court’s electronic filing system), please attach a copy
of the opinion. (see attachment 18)
In the Interest of T.A., JVJV244841, Polk County
In the Interest of T.A., 928 N.W. 2d 164 (Iowa Ct. of App. 2019)
In the Interest of J.M., JVJV243544, Polk County
In the Interest of J.M., 924 N.W. 2d 878 (Iowa Ct. of App. 2018)
Both are termination of parental rights decisions which were affirmed on appeal. I selected
these opinions to demonstrate my decision making ability to understand multiple, complex
issues and my decisive writing ability in termination of parental rights matters, which are
often appealed.
Jeffrey Gisvold and Joanna Gisvold v. Big O Tires, SCSC501694 (Polk County)
This is a small claim negligence case to demonstrate my experience and my ability to rule on
and determine civil matters presented on appeal. This case is distinguishable only as it relates
to the amount of damages.
State v. Steven Wayne Hobbs, OM018782 (Warren County)
This is an Operating While Intoxicated case where the defendant filed a motion regarding
terms of his probation. I selected this opinion to demonstrate my ability to understand,
interpret and apply the law in criminal related matters.
Anna Pottebaum v. Todd Shaw, SCSC517394, (Polk County)
This is a small claims appeal ruling. I selected this opinion to demonstrate my skill set in
understanding the standard of review and deciding matters on appeal.
(See also cases cited in 10.a.)
The above referenced cases are illustrative of my judicial philosophy and my ability to
understand, interpret and apply constitutional law to a set of facts and enter a decisive ruling.
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I believe in the independent, limited role of the judiciary. In cases where the law is
ambiguous, I first look at any precedent, and then controlling text. When necessary, I then
look at the intent of the law and consider persuasive authority and policy arguments. This
approach has served me and the public well for the past 10 years.
19.

If you have not held judicial office or served in a quasi-judicial. position, provide at
least three writing samples (brief, article, book, etc.) that reflect your work.
N/A

OTHER INFORMATION
20.

If any member of the State Judicial Nominating Commission is your spouse, son,
daughter, brother, sister, uncle, aunt, first cousin, nephew, niece, father-in-law, motherin-law, son-in-law, daughter-in-law, brother-in-law, sister-in-law, father, mother,
stepfather, stepmother, stepson, stepdaughter, stepbrother, stepsister, half brother, or
half sister, state the Commissioner’s name and his or her familial relationship with you.
N/A

21.

If any member of the State Judicial Nominating Commission is a current law partner or
business partner, state the Commissioner’s name and describe his or her professional
relationship with you.
N/A

22.

List the titles, publishers, and dates of books, articles, blog posts, letters to the editor,
editorial pieces, or other published material you have written or edited.
The Importance of Women and the Judiciary, 17 J. Gender, Race & Just., 421, 421-426
(2014) (A Personal Perspective) was printed in the Journal of the University of Iowa
College of Law, Summer 2014, Volume 17 No. 3 (see attached)
Plymouth Native Makes History in Iowa Article was published in The Roanoke Beacon in
October 2010

23.

List all speeches, talks, or other public presentations that you have delivered for at least
the last ten years, including the title of the presentation or a brief summary of the
subject matter of the presentation, the group to whom the presentation was delivered,
and the date of the presentation.
Juvenile Court 101, Polk County Bar Association, May 2020
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Juvenile Court Officers Training in Courtroom Protocol, November 2019
Trauma! What Trauma, Drake Law School RaySociety, October 22, 2019
Productivity and Efficiency in the Face of Trauma, Iowa State University Foundation’s
Professional Advisor Continuing Education Conference, August 26, 2019
150th University of Clark v. Board of Directors, Drake Law School, narrator, September 20
A Father’s Love and God’s Promises, a Father’s Day message delivered at Elim Christian
Fellowship discussing God’s unconditional love and his promises, June 2019
Pre-Law panelist, Iowa State University, presented personal story, challenges of law school
and legal employment opportunities to students who had an interest in the law, September
2018
Honoring Our Mothers, a Mother’s Day message delivered at Elim Christian Fellowship
discussing a mother’s love and sacrifices, May 2018
All in Life’s Blueprint, George Washington High School graduation commencement
speech, May 2018
Trauma Informed Judges, presented to Iowa Association of Administrative Law Judges,
April 2018
Equality, Justice and Unity, presented during Story County’s Martin Luther King, Jr.
Celebration, January 2018
Trauma Informed Courts, presented for the Iowa Judicial Branch for magistrates and new
judges training, November 2017, June 2017
Juvenile Court Overview, presented for the Iowa Judicial Branch for judges training,
November 2017
Edna Griffin’s Civil Rights Legacy, presented for the family of Edna Griffin during
community celebration, July 2017
Live Law 7 – Schooled in the Law, presented for Drake University/Tides Center during
community event, April 2017
Honoring Women’s History Month, presented for Nationwide employees, March 2017
The 14th Amendment – Transforming American Democracy, presented for the Polk County
Bar during Annual Law Day Luncheon, May 2017
The Agape Love of God, presented for the Central District Women’s Auxiliary during
annual luncheon, February 2016
(Adopted June 17, 2019)
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Increasing Diversity on the Bench, presented for the Iowa Bar Association continuing legal
education, February 2016
Celebrating 50 Years of Higher Quality Through Equality, presented for the Iowa Civil
Rights Commission, May 2015
Public Service: Why it Matters, presented during Drake University Law School student
forums, November 2014, November 2013, and November 2010
It’s Time for a Showdown, presented during the National Baptist Regional Workshop
Luncheon, October 2014
Racing to the Top, presented during the Morris Scholarship Board Annual Award Dinner,
July 2014
Generations of Strength: Supporting Women Leaders of Tomorrow, presented during the
Young Women’s Resource Center Luncheon, July 2014
Thurgood Marshall, presented as a guest lecturer for the University of South Dakota Law
School, April 2014
I Have a Dream Speech, presented during Polk County Bar Law Day Luncheon, May 2013
Remembering Martin, presented for United Way, Rockwell Collins and Rotary
International’s Martin Luther King, Jr. Celebration, January 2012
Time to Remember Dr. Martin Luther King, Jr., presented during the University of Iowa
Martin Luther King, Jr. Celebration, January 2012
Pre-Law Hubbard Program Speaker, presented to University of Iowa students interested
in attending law school, June 2011
Treasured Memories, presented during Corinthian Baptist Church Mother’s Day Brunch,
May 2011
Having It Defined, Drake Law School commencement speech, May 2011
My Journey to the Bench, presented to the Iowa Association of Court Reporters, May
2011; presented at Wells Fargo Diversity Day, May 2011; and presented to Drake pre-law
students enrolled in the Council on Legal Education Opportunities (CLEO) Program, July
2011
As a popular dramatist, I have performed with the Langton Hughes Players, a local acting
troupe, reciting Harlem Renaissance and modern literature and portraying historical
perspectives of African American women.

(Adopted June 17, 2019)
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24.

List all the social media applications (e.g., Facebook, Twitter, Snapchat, Instagram,
LinkedIn) that you have used in the past five years and your account name or other
identifying information (excluding passwords) for each account.
I do not have any social media accounts.

25.

List any honors, prizes, awards or other forms of recognition which you have received
(including any indication of academic distinction in college or law school) other than
those mentioned in answers to the foregoing questions.
Performance Achievement Award in Drama, Delta Sigma Theta Sorority, April 2019
•
Recognized for theatrical talents, giving back to the community, and being a role
model.
Young Women’s Resource Center, Women Breaking Barriers, November 2018
•
Recognized for accomplishment as a “Female First” being appointed as the first
African American female judge in the State of Iowa.
Maple Grove Wall of Achievement, May 2018
•
Recognized by Maple Grove Middle School, Waukee, Iowa, for my commitment
and service to the community with my picture placed on “Wall of Distinguished” in the
middle school.
Words of Wisdom and Dedicated Service Award, Drake Law School, September 2017
•
Recognized by the Black Law Students Association (BLSA) for years of
commitment to mentoring and service to Drake Law School.
Drake University Law School Sutton Portrait Gallery, January 2015
•
Recognized by Drake University Law School for outstanding commitment to the
bench, bar and community and dedicated service to the law school. Self-portrait
commissioned and placed on the “wall of fame” in Cartwright Hall, continuing to make
history as the first African American to join other distinguished alumni.
The Des Moines Register One of 14 People to Watch in 2014, January 2014
•
Selected by The Des Moines Register editors and reporters as a central Iowan who
was expected to make a difference in my field of endeavor, highlighting my compassion,
fairness and mentoring as a judicial officer and my work to address the over representation
of minority youth in the justice system.

(Adopted June 17, 2019)
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Iowa African American Museum History Makers Award & Branstad Gubernatorial
Proclamation, September 2011
•
Recognized as a woman who initiated a first or showed innovation in my field and
was instrumental in developing or enhancing a process that positively impacted the lives of
Iowans; a woman who has made an indelible mark on my community; a woman who has
created a legacy, or contributed to a legacy by passionately continuing an effort or
participating in a movement; and as a woman who is an outstanding role model, someone
whose character and accomplishments can be admired or emulated by all regardless of
race, age or gender.
Drake University Law School Commencement Speaker, May 2011
•
Honored to give the commencement address entitled “Having It Defined”,
challenging the graduating class to focus on virtue, justice, equality, compassion and
integrity rather than status and wealth.
Willie Stevenson Glanton Award, 2011
•
Recognized by Polk County Women Attorneys as a lawyer who exemplifies the
pioneering spirit of Willie Stevenson Glanton by demonstrating leadership and service to
my profession and my community. Willie Stevenson Glanton was the second African
American female licensed to practice law in the State of Iowa who paved the way for
women and African Americans as she made ground breaking differences in the legal
profession and race relations.
Omega Psi Phi Fraternity Citizen of the Year Award, November 2010
•
Recognized for service in the community and legal profession that transcends the
position and commands widespread influence among others; recognized for role as an
inspiration and positive influence in the lives of others; and recognized for personal
accomplishments, including making history in Iowa as the first African American female
judge.
Gertrude E. Rush Award, 2008
•
Recognized by Iowa Organization of Women Attorneys and the Iowa National Bar
Association as a lawyer who manifests the pioneering spirit of Gertrude E. Rush by
demonstrating leadership in the community and in the legal profession and demonstrating
concern for human and civil rights. Gertrude Rush was the first African American woman
admitted to the practice of law in the State of Iowa in 1918. She was one of the founders of
the National Bar Association after she and four other black lawyers were denied
membership in the American Bar Association.
National Links, Incorporated Scott Hawkins Leadership Institute Fellow, 2006-2008
•
Selected as a Fellow of the National Links Scott Hawkins Leadership Institute. The
Institute, named after the two founders of the Links, Incorporated, focuses on preparing
(Adopted June 17, 2019)
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African American women to assume positions of leadership in their professions and in
civic, cultural and fraternal organizations serving the African American community.
Member of the Creative Class, 2005
•
Nominated and recognized by the Meredith Corporation as a member of the
Creative Class, an innovative program established by best-selling author Dr. Richard
Florida to attract and retain young educated community leaders committed to public service
and civic involvement.
Morris Scholarship Foundation Spotlight of Achievement Award, 1999
•
Recognized by the National Bar Association co-founder, James B. Morris’ family,
for professional achievements, legal practice, community involvement and leadership as a
young lawyer.
Deborah Marshall Productions Recognition for Women of Achievement, 1997
•
Recognized for acting talents, accomplishments in legal profession and community
involvement by Deborah Marshall Productions, a local play production group.
Martin Luther King, Jr. Scholarship, Drake Law School, 1994
Frederick Douglass Moot Court Team, Drake Law School, 1994
Dean’s Award, Drake Law School, 1993 – 1995
Law Opportunity Scholarship, Drake Law School, 1992 – 1995
Who’s Who Among Students in American Universities & Colleges, 1990
All-American Scholar Collegiate Award, 1989
Golden Key National Honor Society, 1988 – 1990
National Dean’s List, Howard University, 1988 - 1990
26.

Provide the names and telephone numbers of at least five people who would be able to
comment on your qualifications to serve in judicial office. Briefly state the nature of
your relationship with each person.
Arthur Gamble, 515-223-0775, former Chief Judge
Jerry Anderson, 515-271-2658, Dean, Drake University Law School
David Walker, 515-556-7944, former Dean, Drake University Law School
Henry Hamilton, 414-403-9082, judicial colleague
Addie Rawls, 919-333-3003, judicial colleague
Chinyere Ukabiala, 515-314-0380, legal colleague

27.

Explain why you are seeking this judicial position.
I am seeking this position because I have the upmost confidence in my abilities to serve as
a Supreme Court Justice and further advance the administration of justice. Growing up in
the South, my childhood experiences sparked my interest in public service and a desire to
make a difference and ensure people are treated fairly. Having family members who have

(Adopted June 17, 2019)
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been victimized by violent crimes and who have struggled with mental illness and
substance use has strengthened that resolve.
My continuous study of the law has equipped me to understand, interpret and apply
complex laws. My familiarity with people of all backgrounds and ability to understand and
appreciate their value give me a well-rounded perspective in my decision–making. As a
District Associate Judge, every day, I have the opportunity to impact the lives of others and
influence the way they view the justice system. I endeavor to ensure everyone is treated
fairly, with respect and compassion and have an opportunity to be heard.
I am thoroughly committed to impartiality, professionalism and prompt resolution of
disputed matters. I am seeking this position to continue to challenge myself, intellectually,
and to be impactful in the fair interpretation of the law and decision-making process.
28.

Explain how your appointment would enhance the court.
I would enhance the court by bringing 10 years of judicial experience and 15 years of
prosecutorial experience. I bring an understanding of the needs of rural and urban
communities in the administration of justice. My significant criminal and juvenile legal
experiences would enhance the court by adding a varied perspective for consideration in
applying the facts to the applicable law.
I have a demonstrated record of effectively managing high volume dockets and producing
decisive and thoughtful rulings after a careful consideration of the facts and interpretation
of the law. My character, judicial temperament, work ethic, legal experience and judicial
background would enhance Iowa’s highest court.

29.

Provide any additional information that you believe the Commission or the Governor
should know in considering your application.
As a District Associate Judge over the past 10 years, I have presided over many substantive
small claims, civil, criminal and juvenile matters. Currently assigned to the juvenile bench,
I preside over a high volume court and manage over 350 cases monthly utilizing the
electronic filing system. In the month of November, I had 67 active termination of parental
rights cases, 192 active CINA and mental health cases and 105 active delinquency cases. In
addition to managing my docket and entering daily rulings, in one month, alone, I wrote 13
termination of parental rights rulings. I work efficiently and effectively, rendering sound,
decisive and timely rulings.
As a member of the judiciary, I cannot solicit letters of recommendation from attorneys who
practice before me. In a 2018 Iowa State Bar Association Judicial Performance Review, I
was rated by 181 attorneys who had appeared before me or who were familiar with my
work. I received ‘good to excellent’ ratings for punctuality, attentiveness, courtroom
management, temperament, promptness of rulings, courtesy, patience, deciding cases on the
basis of applicable law and not being affected by outside influences. I received an overall

(Adopted June 17, 2019)
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retention rating of 91 percent. The retention rating in my judicial district ranged from 68 to
98 percent.
As a law student, I worked at a large law firm, Parrish Kruidenier; interned with an Iowa
Supreme Court Justice, Louis Lavorato; and worked with the Iowa Department of
Transportation, preparing the administrative law code. These opportunities afforded me with
writing experiences on complex issues and helped shaped my view on the administration of
justice.

(Adopted June 17, 2019)
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IN THE COURT OF APPEALS OF IOWA

CLERK OF SUPREME COURT

No. 18-0776
Filed July 5, 2018

IN THE INTEREST OF L.L.,
Minor Child,
K.M., Mother,
Appellant.
________________________________________________________________

Appeal from the Iowa District Court for Polk County, Romonda D. Belcher,
District Associate Judge.

JUL 05, 2018

A mother appeals the juvenile court order adjudicating her child a child in
need of assistance. REVERSED AND REMANDED.

ELECTRONICALLY FILED

Nicholas A. Bailey of Bailey Law Firm, P.L.L.C., Altoona, for appellant
mother.
Thomas J. Miller, Attorney General, and Mary A. Triick, Assistant Attorney
General, for appellee State.
Karl Wolle of Juvenile Public Defender’s Office, Des Moines, guardian ad
litem for minor child.

Considered by Potterfield, P.J., and Doyle and Tabor, JJ.
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POTTERFIELD, Presiding Judge.
A mother appeals the adjudication of her child, L.L, as a child in need of
assistance (CINA),1 arguing there was not clear and convincing evidence under
Iowa Code section 232.2(6)(c)(2) (2018).
I. Background Facts and Proceedings.
L.L. was born in February 2018. Several tests have been completed to
determine whether the mother used methamphetamine around the time of L.L.’s
birth. The day before the mother gave birth, she was ordered to take a drug test
by her parole officer. The initial test was positive for methamphetamine but was
not tested further. The mother then took another test at a treatment facility, which
was negative. The day the mother gave birth to L.L., she took two urine drug tests
which screened positive for methamphetamine. The drug test she took at 5:25
a.m. was not confirmed as positive. A later drug test, taken at 1:08 p.m., was
confirmed as positive for methamphetamine. While the mother claims the later
test was a false positive because of other medications she was taking, the
laboratory manager testified the confirmation test would not have resulted in a false
positive for that drug. L.L.’s umbilical cord blood tested negative for drugs, and a
hair-stat test following removal was negative for drugs. Drug tests taken by the
mother the following week were negative for drugs. All subsequent drug tests have
been negative.
The juvenile court allowed L.L. to go home with the mother after birth under
a DHS safety plan requiring the mother to live with the maternal grandmother. But

1

The father does not appeal.
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six days after birth, the juvenile court removed the child from the mother based on
the previous positive drug test. During a removal hearing on February 14, the
juvenile court confirmed removal. In March, a contested adjudication hearing was
held. The juvenile court adjudicated L.L. a CINA but permitted the child to live with
the mother and maternal grandmother. The juvenile court found:
Mother has re-engaged in treatment since child’s [early] February . .
. 2018 birth and is actively engaged. Mother has attended 16
sessions since engaging in individual therapy since October 2017.
Mother currently has daily supervised contact with the child and is
breast feeding. There have been no concerns during those visits
supervised by [the family safety, risk, and permanency services
provider] or the custodian. All of the mother’s subsequent urine drug
screens provided to House of Mercy or parole have been negative.
Disposition was entered in April. At the time of disposition, L.L. had been living
with the mother and maternal grandmother for over a month. There had been no
concerns regarding the care the mother was providing L.L. The court continued
placement of the child with the mother.
II. Standard of Review.
“We review CINA proceedings de novo.” In re J.S., 846 N.W.2d 36, 40
(Iowa 2014). Our primary concern is the child’s best interests. Id. “While we give
weight to the trial courts findings of fact, we are not bound by them.” In re J.R.,
683 N.W.2d 128 (Iowa Ct. App. 2004). The State has the burden to prove the
allegations by clear and convincing evidence. Id.
III. Discussion.
The mother contends the State did not prove by clear and convincing
evidence that the requirements under Iowa Code section 232.2(6)(c)(2) were met.
Under this section, a child can be adjudicated a CINA if the child has suffered or
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is imminently likely to suffer harmful effects as a result of “the failure of the child’s
parent . . . to exercise a reasonable degree of care in supervising the child.” Iowa
Code § 232.2(6)(c)(2). Harmful effects “pertains to the physical, mental or social
welfare of a child.” J.S., 846 N.W.2d at 41. “[W]e have found such effects
established when there was harm to a child’s physical, mental, or social well-being
or such harm was imminently likely to occur.” Id. at 41–42.
The State contends adjudication as a CINA is appropriate because the
mother has a history of methamphetamine addiction and tested positive for
methamphetamine while in the hospital giving birth. About a year earlier, an order
terminating her parental rights to another child based on methamphetamine
addiction was reversed on appeal, and the mother then consented to the
termination. In re K.M., No. 16-0795, 2016 WL 4379375 (Iowa Ct. App. Aug. 17,
2016).
The Iowa Supreme Court has stated that an active addiction to
methamphetamine could be “‘imminently likely’ to result in harmful effects to the
physical, mental, or social wellbeing of the children in the parent’s care.” J.S., 846
N.W.2d at 37 (“We have no difficulty concluding [under subsection 232.2(6)(c)] that
a parent’s methamphetamine addiction by itself can result in ‘harmful effects’ to
the child, thereby justifying state intervention to protect the child.”); see also In re
A.B., 815 N.W.2d 764, 776 (Iowa 2012) (noting “an unresolved, severe, and
chronic drug addiction can render a parent unfit to raise children”).
Here, the mother tested positive for methamphetamine use during the
period immediately before L.L.’s birth.

The mother has drug-related felony

convictions, has been incarcerated for drug-related crimes, and is currently on
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parole

for

a

2013

conviction

for

possession

with

intent

to

deliver

methamphetamine. While we may consider a parent’s past performance, we are
not required to ignore the present circumstances. Evidence points to the mother’s
recovery. She has been subject to regular drug tests since at least September
2017. All but two of the drug tests, on the day before and the day of L.L.’s birth,
have been negative.

The mother has been participating in substance-abuse

treatment and may soon be successfully discharged from the program.

The

mother has also been consistently participating in therapy since October 2017.
The mother has had supervised interactions with L.L. since birth and there have
been no concerns regarding her ability to parent.
The State has not proven by clear and convincing evidence that L.L. is
imminently likely to suffer harmful effects as a result of the mother’s failure to
supervise the child. See In re K.K., No. 15-2110, 2016 WL 1703141, at *2 (Iowa
Ct. App. Apr. 27, 2016) (reversing CINA determination under Iowa Code section
232.2(6)(c)(2) when the mother used methamphetamine twice during pregnancy
but is subsequently obtained sobriety and participated in substance-abuse
treatment).

We reverse the adjudication of L.L. as a CINA under section

232.2(6)(c)(2) and remand for dismissal of the State’s petition.
REVERSED AND REMANDED.
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IN THE JUVENILE COURT FOR POLK COUNTY, IOWA
JUVENILE NO(S). JV243828
IN THE INTEREST OF
L.L.,
CHILD IN NEED OF ASSISTANCE
ADJUDICATION ORDER AND
CHILD.
ORDER FOR RETURN
THIS MATTER came on for uncontested hearing on March 13, 2018, in accordance
with Section 232.96 of the Iowa Code (2017) for adjudication and motion. Required reporting
was provided by stenographer.
Present at the Hearing were:
Child: presence waived
Mother: Keely Murphy
Mother’s Attorney: Nicholas Bailey
Father: Loby Lovan (not present)
Father’s Attorney: Bonnie Heggen
Child’s Attorney and Guardian ad Litem: Karl Wolle
Iowa Department of Human Services (DHS): Samantha Dishman
County Attorney Office: Jordan Brackey
Others: FSRP workers; Julie Slater, Iowa Methodist Medical Center
State’s Exhibit #23 offered and admitted electronically
Mother’s Exhibits E, F, G, H and I/# offered and admitted electronically
FINDINGS OF FACT
1. Proper notice of this hearing was served on all parties and persons entitled to such notice in
accordance with Section 232.88 of the Iowa Code (2017) or reasonably diligent efforts to do so
have been made in accordance with Section 232.37 of the Iowa Code (2017).
2. The date of removal is February 6, 2018.
3. There is clear and convincing evidence to support the allegations of the Petition(s) filed on
February 6, 2018, that the child is in need of assistance pursuant to Iowa Code Section(s)
232.2(6), and the aid of the Court is required.
4. The Court adopts the prior findings of facts and makes the following specific findings of fact:
mother has history of methamphetamine use and prior termination of parental rights due, in part,
to illegal drug use; this child’s umbilical cord was negative; the mother completed a hair test
following the removal and that test result was negative after her urine drug screen tested positive
for methamphetamine and amphetamine; the mother provided two urine drug screens on
February 1, 2018, one at 5:25AM and one test at 1:08PM. After confirmation, the morning
sample was not confirmed, but the afternoon sample was confirmed for amphetamine and
methamphetamine due to varying creatinine levels. The mother is on parole for a 2013 drug
possession with intent conviction. Some medication may initially test positive at screening for
amphetamine and methamphetamine but it would not be confirmed. On January 5, 2018, the
mother was prescribed a medication, Ranitidine, that could initially screen positive.
Confirmation tests for ions present in specific drugs. Child is subject of not confirmed child
protective assessment for presence of illegal drugs. Mother has re-engaged in treatment since
child’s February 7, 2018 birth and is actively engaged. Mother has attended 16 sessions since
engaging in individual therapy since October 2017. Mother currently has daily supervised
contact with the child and is breast feeding. There have been no concerns during those visits
supervised by FSRP or the custodian. All of the mother’s subsequent urine drug screens provided

1
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to House of Mercy or parole have been negative. The father has not engaged in services. Mother
lives in home with child’s father’s uncle. While DHS is not opposed to the mother residing with
the custodian, the mother’s parole officer is not supportive of mother residing with the child due
to “old playground and playmates”. Mother says she hasn’t participated in therapy before, but
she finds it helpful. Mother reports her last use of illegal drugs, methamphetamine, is August 16,
2017.
5. The child shall be returned to the mother, Keely Murphy, so long as the mother resides with
her mother, Dalene Ogden.
6. Reasonable efforts have been made to eliminate or prevent the need for removal of the child
from the home, they include: CPAs, drug screens, FSRP services, safety planning, substance
abuse evaluation and treatment, mental health therapy and services, current and previous DHS
case management and services, post removal conference, STAR evaluation and services, drug
screens and medical care.
7. The Court has inquired of the parties as to the sufficiency of services being provided and
whether additional services are needed to facilitate the safe return of the child to the home and
finds no additional services are requested.
CONCLUSIONS OF LAW
1. This Court has jurisdiction of the parties and the subject matter as provided in Division III of
the Iowa Code Chapter 232.
2. The burden of proof is on the Petitioner-State by clear and convincing evidence.
3. The standard guiding the Court’s inquiry is the best interest of the child.
4. The Court’s aid is required, and the child in interest is Child in Need of Assistance as set forth
in the Findings of Fact.
ORDER
IT IS THEREFORE ORDERED AS FOLLOWS:
1. The child is adjudicated as a Child in Need of Assistance pursuant to Iowa Code Section
232.2(6)(c)(2).
2. Legal custody of the child is returned to the mother, Keely Murphy, so long as the mother
resides with maternal grandmother, Dalene Ogden, under DHS supervision.
3. A Case Permanency Plan and Social Report shall be prepared by DHS worker, filed under
EDMS and provided to all parties at least seven (7) calendar days before the dispositional
hearing.
4. This matter shall continue under the jurisdiction of this Court and shall come on for
Dispositional Hearing on April 18, 2018, at 3:30PM in Room 220, Polk County Justice Center,
Des Moines, Iowa.
5. The contact with the father shall be professionally supervised. The level of supervision may
transition at the discretion of DHS.
5. The motion to return is hereby granted as stated on the record.

The parent(s) are informed that the consequences of a permanent removal may include
termination of their parent’s rights with respect to their child.

2
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State of Iowa Courts
Case Number
JVJV243828
Type:

Case Title
L.L.
OTHER ORDER
So Ordered

Electronically signed on 2018-03-13 10:38:35
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IN THE COURT OF APPEALS OF IOWA

CLERK OF SUPREME COURT

No. 16-0878
Filed October 26, 2016

IN THE INTEREST OF B.L. and A.L.,
Minor Children,
STATE OF IOWA,
Appellant.
________________________________________________________________
Appeal from the Iowa District Court for Polk County, Romonda D. Belcher,
District Associate Judge.

The State and guardian ad litem appeal from the juvenile court’s

OCT 26, 2016

permanency order returning physical custody of B.L. to father and A.L. to mother.
REVERSED AND REMANDED.

Thomas J. Miller, Attorney General, and Mary A. Triick, Assistant Attorney

ELECTRONICALLY FILED

General, for appellant State.
Nicole Garbis Nolan of the Youth Law Center, Des Moines, for appellant
minor children.
Mark D. Reed of Marberry Law Firm, P.C., Urbandale, for appellee
mother.
Bryan P. Webber of Carr & Wright, P.L.C., Des Moines, for appellee
father.
Karen Taylor of Taylor Law Offices, Des Moines, for mother of B.L.

Considered by Danilson, C.J., and Mullins and Bower, JJ.
1 of 18

E-FILED 2016 NOV 14 7:18 AM POLK - CLERK OF DISTRICT COURT

2
DANILSON, Chief Judge.
The State and the children’s guardian ad litem (GAL) challenge the
juvenile court’s ruling following a contested permanency hearing that the children
be placed in the parents’ physical custody—B.L. with the father; and A.L. with the
mother, any contact between father and A.L. to be professionally supervised.
Upon our de novo review, we reverse and remand for further proceedings.
I. Background Facts and Proceedings.
The mother (Tabitha) and father (Cole) married in 2013. Tabitha has a
child from a previous relationship, A.C., born in October 2009.1 Cole also has a
child from a previous relationship, B.L., born in June 2008.2 Cole and B.L. have
been involved previously with the Iowa Department of Human Services (DHS).
Together, Tabitha and Cole have a child, A.L., born in July 2012.
In May 2015, DHS investigated allegations made by A.C. that Cole had
inappropriate sexual contact with A.C. Cole admitted touching A.C.’s genitals for
medicinal purposes3 but denied sexual contact.

A child abuse investigation

founded the allegations of sexual contact. The children remained in Tabitha’s
care subject to a safety plan under which she had agreed with DHS not to
discuss the allegations with A.C. and not to allow unsupervised contact between
Cole and the children. Thereafter, Tabitha and Cole violated the safety plan.
Tabitha did not believe A.C.’s allegations, asserting they were made at Ryan’s

1

A.C.’s father is Ryan. Ryan is married and he and his wife have two other children in
their household.
2
Sarah is the non-custodial mother of B.L. Sarah “has a drug history” and “her son [B.L]
has twice been involved in juvenile court because of [Sarah’s] drug abuse issues.”
Sarah tested positive for methamphetamine on June 9, 2015.
3
A.C. has a history of reoccurring yeast infections.
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urging. The children were removed from Tabitha’s and Cole’s custody on May
29, 2015; A.C. was placed in Ryan’s care, while A.L. and B.L. were placed with
maternal grandparents. However, it was later reported the maternal grandmother
“was unable to handle [B.L.’s] behaviors for more than one hour when she is
alone with him.” And, on July 7, while the children were visiting the paternal
grandparents, the maternal grandmother packed all the children’s belongings and
delivered them to the paternal grandparents, “indicating they were done” caring
for the children. On July 21, a motion to modify placement was filed with the
court. On July 30, the juvenile court placed B.L. and A.L. in the temporary legal
custody of paternal grandparents under DHS supervision.
A contested child-in-need-of-assistance (CINA) hearing was held on
August 17, September 24, October 2 and 16, and December 11, 2015.

On

December 11, the juvenile court entered an order finding Cole had sexually
abused A.C. and that the three children were CINA. The court found A.C. and
A.L. were CINA pursuant to section 232.2(6)(c)(2) (2015) (failure to exercise a
reasonable degree of care in supervising the child) and (6)(d) (imminently likely
to be sexually abused by the child’s parent or custodian),4 and B.L. was CINA
pursuant to section 232.2(6)(c)(2). The court ordered A.C. remain in Ryan’s
custody; B.L. and A.L. were to remain in the paternal grandparents’ care under

4

The original CINA adjudication order stated A.L. and A.C. were CINA under section
232.2(6)(c)(2) and (6)(n). However, the juvenile court later filed a “Child in Need of
Assistance Disposition Order Without Modification of Placement & Nunc Pro Tunc
Adjudicatory Order,” which specified A.L. and A.C. were CINA under “(c)(2)” and “(d)”,
not “(n).”
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DHS supervision. No appeal was taken from the adjudication and dispositional
orders.
On January 25, 2016, DHS submitted a report to the court in which it was
noted B.L. was diagnosed with disruptive behavior disorder, was attending
individual therapy, and was able to be rewarded for positive behavior at school.
It also noted that A.C. was involved in individual therapy and doing well in
kindergarten. DHS recommended B.L. and A.C. continue to attend individual
therapy.
The report also stated:
Tabitha and Cole completed an online parenting class.
FSRP [Family Safety, Risk, and Permanency] has worked with
Tabitha and Cole on appropriate consequences for their children.
Tabitha continues to believe that her daughter was not honest and
the content of the child abuse assessment is untrue. Cole
continues to have no contact with [A.C.] due to the founded child
protective report for sexual abuse.
....
Cole and Tabitha are currently not in individual therapy due
to insurance issues. Cole and Tabitha continue to believe that the
content of the [abuse investigation report] is untrue and that [A.C.]
is lying. Tabitha is working with her parent partner and identifies
her as a support.
Cole, Tabitha, Ryan and Sarah have
employment, housing, and transportation.
....
The permanency recommendation for [B.L.] and [A.L.] and
[A.C.] is that they be reunified with their mother, Tabitha [L.] and for
[B.L.] and [A.L.] also their father, Cole. . . . Cole and Tabitha need
to attend individual therapy to address the sexual abuse allegations
and how this impacts their relationship and ability to be a family.
Cole, Tabitha and Ryan will need to continue to live a life of
recovery. Cole will need to address his criminal charges and abide
by his current probation requirements.[5]

5

In June 2015, Cole had been charged with drag racing and eluding.
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Cole and Tabitha were encouraged to “honestly participate in therapy and follow
all recommendations,” participate in FSRP services, refrain from criminal activity,
and provide drug screens.
A February 2016 letter from B.L.’s therapist, Rachel Klobassa,
recommended he remain in his grandparents’ care and “have consistent stable
housing with clear boundaries and expectations,” continued therapy, and
supervised visits with his mother.
On February 5, 2016, a dispositional hearing was held and, on February 8,
the juvenile court found “[p]lacement outside the parental home is necessary as a
return to the home is contrary to their welfare due to allegations of sexual abuse
in the home, failure of the parents to follow a safety plan.” The court’s written
disposition order noted, Cole “has founded child abuse assessment for sexual
abuse involving his stepdaughter, [A.C.], and the mother has struggled with
protective capacity.” The juvenile court also noted additional services were being
requested, including medical-insurance coverage assistance or referral for
continued therapy for the mother, father, and children, as well as a family team
meeting.

Out-of-home placement continued.

The permanency plan was

amended to require Cole to have a sex-abuse assessment if he “is not actively
engaged in individual therapy.” A review hearing was scheduled for May.
A case plan report dated April 20, 2016, was submitted to the juvenile
court by social worker Natasha Richman. Richman’s report indicated Tabitha’s
last therapy session was December 31, 2015, due to loss of insurance. The
report noted Tabitha reported she had a therapy intake session scheduled for
April 28. Richman expressed concern that “it has taken so long for Tabitha to
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reengage in therapy and that a restrictive release was signed making this report
lack[ing in] viable information required for DHS and the Court to make important
decisions regarding her ability to safe[l]y parent.”
As concerning Cole, Richman’s report stated:
Cole was seeing Dave Greenwood at Counseling for Growth
and Change.[6] He missed appointments on 8/25/15 and 9/11/15.
Cole informed Dave that he needed appointments before 7 am and
after 7 pm and at this time, Cole stopped seeing Dave. Cole then
started seeing Patricia Yavitz[7] at Life Works. This therapy service
was stopped by Life Works because the agency believed that Cole
needed a higher level of therapy th[a]n Ms. Yavitz could provide.
Lifeworks recommended Dave Greenwood or Amy Lapham at
Counseling for Growth and Change for future therapy services. At
the family team [meeting] on 4/22/16, Cole reported that he is
attending therapy but chose not to disclose who he is seeing or
which agency they are providing services through. This is a
concern because this worker cannot provide the court with an
accurate therapy update on Cole . . . and once again lacks viable
information required for DHS and the Court to make
recommendations regarding Cole’s ability to safe[l]y parent.
....
Threats of Maltreatment:
There is a founded child abuse assessment for sex abuse on
Cole . . . in regards to [A.C.]. Cole and Tabitha did not follow the
safety plan during the CPA assessment. At this time there has
been little progress made in the case as Tabitha and Cole continue
to deny that [A.C.’s] statements regarding the abuse are credible
and truthful.
An addendum to the case plan report was submitted to the court in which
DHS recommended the permanency goal be changed to termination of parental
rights due to the parents’ lack of participation in requested services.

In the

addendum Richman stated:

6

Greenwood specializes in treating sexual offenders, whether they admit the abuse or
not. Cole attended four sessions with Greenburg during July and August of 2015.
However, he then missed appointments at the end of August and the beginning of
September before he stopped seeing Greenwood all together.
7
Yavitz reported Cole’s treatment plan consisted of managing anxiety and worry.
6 of 18

E-FILED 2016 NOV 14 7:18 AM POLK - CLERK OF DISTRICT COURT

7
The parents, Cole and Tabitha [L.], have not participated in therapy
services in a meaningful way to address any of the safety concerns
that brought this case to the attention of the Court. At this time the
Department has no information to suggest that Cole has received
adequate treatment to ensure future sexual abuse of children in his
care and custody would not occur. Additionally, the Department
has no information to suggest that Tabitha has developed the
necessary skills to identify and prevent sexual abuse of her
children. To this day Tabitha refuses to accept [A.C.’s] consistent
and credible statement regarding the sexual abuse she endured by
Cole. Tabitha continues to maintain a relationship on some level
with Cole which creates safety concerns for [A.L.] and [B.L] due to
Cole’s unwillingness to address his sexual perpetration.
Cole and Tabitha refused to sign releases to their
therapeutic providers in order for the Department and the court to
obtain information regarding their progress until court ordered on
5/3/2016. In the previous court’s order dated 2/5/2016 it stated that
the father, Cole [L.], will participate in sex abuse assessment if not
actively engaged in therapy. To the Department’s knowledge this
has not occurred to date.
It was also noted that Cole had started the three-session intake process for
therapy on April 19 with the next session to be held on May 10.
On May 11 and 19, 2016, the juvenile court held a permanency hearing.
The State requested that the permanency recommendation be amended and the
court direct it to file a petition to terminate parental rights and order all parents to
continue to cooperate with services, keep DHS informed as to the services,
cooperate with FSRP, and cooperate with mental health treatment.
Tabitha testified she lost her insurance and attempted to obtain pro bono
counseling.

She also stated she had attended an intake for continuing

counseling on April 28 and had her first appointment set up with a therapist. She
asked that she be allowed an additional six months to work toward reunification,
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stating that termination would not be in A.L.’s best interest and B.L. “would be
devastated.”8
Tabitha also testified she did not believe Cole sexually abused A.C. but
felt she could adequately protect her children because in therapy she was
working on “being able to support [A.C.] in her belief of what happened and
support all my children, knowing the risks, the signs and symptoms of sexual
abuse, having a plan of what would I do if I had my kids back and I saw those
signs.” Tabitha testified she intended to maintain her relationship with Cole.
The court asked Tabitha, “[D]o you understand that your decision to
remain with [Cole] could affect your ability to have your child, in this case,
returned back to you?” She responded, “I do. But if I divorce him, I lose [B.L.]
too, and I’m already losing [A.C.]. I don’t want to lose two. I just want my family
back. [B.L.’s] my son, as well, and if I divorce him, I have no holds over him
because I’m a stepparent.” After additional questions from counsel, the following
occurred:
THE COURT: I guess the Court has another question. What
would your family look like if this court were to return [A.L.] to you
and place [B.L] in your care, but order that [Cole] could not have
contact with those children? What would your family look like?
Could you follow that no contact order?
THE WITNESS [Tabitha]: My family would be me and my
two kids and I could follow the no contact order.
THE COURT: Any contact that [Cole] would have with the
children would have to be professionally supervised until he
sufficiently dealt with the issues that brought this matter to the court
to the satisfaction of this court.
So the Court would indicate he couldn’t have contact—he
could not have any contact that was not professionally supervised.
Is that something that you could follow?
8

Tabitha testified B.L. had lived with her and Cole since the child was two and she had
been involved with Cole during the prior juvenile court proceedings involving B.L.
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THE WITNESS: Yes.
THE COURT: And do you currently live together now?
THE WITNESS: Yes. But if I had my kids back, he would be
gone. He’d pack his stuff and leave.
THE COURT: And could you maintain your child, as well as
[B.L.], in your care without his support and being there?
THE WITNESS: Yes.
Cole testified at the hearing as well.

When asked whether he had

consistently denied sexually abusing A.C., he stated, “I’m going to plead the
Fifth.” With respect to his intention to continue in a relationship with Tabitha, he
testified,
The relationship I would have with Tabitha and my children
would be outlined in this Court’s recommendation, and it would be
followed.
....
Q. My question is: Is it your intent to remain in a marital
relationship with Tabitha with whatever parameters are required?
A. If I could divorce Tabitha and know that [B.L.] was going to go to
her and not be put in foster care or sent with Sarah, if I knew that
he was going to be put with her and be safe, we would divorce.
....
Q. Your intent is—is your intent to continue a romantic
relationship with Tabitha regardless of whether or not you live in the
home or are married or not married? A. If the kids came back to
her?
Q. Yes. A. No.
Q. Well, you've known that was the choice that you needed
to make for the past year; right? A. I’ve known that was a choice,
but no one has really told me anything. I’ve been in limbo. If
someone would give me an answer or lead me a certain way, let
me know what’s going to happen to my kids, I could make a
decision. We would make a decision, and that decision would be
best for our children.
He also stated that he would “be open to sex offender treatment and working on
my issues if it will help me get my kids back.”
B.L.’s therapist, Klobassa, testified she had been working with B.L. during
three CINA cases involving B.L. off and on for about three years. She stated B.L.
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met the criteria for several diagnoses but she chose the most benign for the
current diagnoses—oppositional defiant disorder and intermittent explosive
disorder. Klobassa stated B.L. had resided primarily with Tabitha and Cole and
saw Tabitha as a mother figure.

She said she would not be supportive of

terminating the relationship between Tabitha and B.L. or Cole and B.L. so long
as they addressed “whatever issues are necessary” and “some sort of
accountability” session was held to deal with why B.L. was required to live with
his grandfather.

Klobassa also testified B.L. was “doing fine” in his current

placement.
Klobassa testified further Cole and Tabitha were not supportive of B.L.
seeing Klobassa and they had attempted to interfere with his therapy with her.
Klobassa stated she had dealt previously with inappropriate discipline being used
by Cole in the family home relating to B.L., and she was surprised that the type of
punishment used—which she had reported as abuse—had been imposed by
Tabitha and not Cole, as she had been told previously. She stated Cole and
Tabitha had been “difficult” to work with on the discipline issue. Klobassa also
testified she had not diagnosed B.L. with posttraumatic stress and was surprised
Tabitha had testified to the contrary. She also expressed concern that Cole was
not engaged in any significant treatment concerning his sexual offense.
Klobassa was asked:
Given the fact that the concurrent plan for the children would
be for their grandfather to adopt them and not be cut off from the
family, if the things that you have been told were testified to today,
do you believe that it is best for the children to remain with their
grandfather as opposed to being returned to either Cole or Tabitha?
Her response was, “Yes.”
10 of 18

E-FILED 2016 NOV 14 7:18 AM POLK - CLERK OF DISTRICT COURT

11
Case worker Richman testified that she had been working with the family
for about a year, since the child-abuse assessment had been completed.
Richman stated that since January 2016, the parents’ involvement with services
had “tapered off.” Releases of information had been revoked by Tabitha and
Cole, and she had not spoken with either’s therapist since December 2015 or
January 2016. Richman noted the children had been left in Tabitha’s care at the
beginning of these CINA proceedings but were removed due to Tabitha’s
violation of the safety plan. She testified further:
Q. What is your recommendation to the Court today? A.
Unfortunately, termination due to lack of progress in therapy,
specifically, for both parents.
Q. Does the fact that the mother does not believe that her
daughter was sexually abused, despite the offer of services, factor
into your recommendation? A. It is definitely concerning, yes.
Q. What are the parties’ intent—do you know what the
parties’ intent is regarding their marriage? A. I do not know.
Q. Are they currently residing together? A. As far as I know,
yes.
Q. And was there a period of time where they were not
residing together? Or at least they told you they weren’t? A. They
told us that they weren’t. I believe they told us that Cole was
staying with a different relative.
Q. And then subsequent to that, did they choose to move
back in together? A. That’s what I was informed at the last hearing.
Q. Are there any factors, in terms of Cole or Tabitha, that
you could recite that would lead you to believe that it’s reasonably
likely that the children could be returned to either of their care in six
months? A. Unfortunately, no. I wish that there was.
Richman stated B.L. and A.L. were doing well in their current placement9
and the grandparents had said they would be a permanent placement.
At the conclusion of the permanency hearing the court ruled from the
bench and ordered B.L. returned to Cole’s care and A.L. returned to Tabitha’s

9

Richman said B.L. was “more stable than he’s been since I’ve ever observed him.”
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care.

The court stated any contact between Cole and A.L. was to be

“professionally supervised.” The court found:
Court recognizes that at the initial proceedings that the court
had allowed the children to remain in the custody of the mother.
The court made findings that the mother had—and the father had
violated the safety plan, but the court finds that that occurred prior
to the parents engaging in any significant services.
In determining placement of these children, this court must
determine what is the least restrictive option under the
circumstances.
Based on the evidence and testimony presented, this court
makes the following findings of fact, in addition to what was just
stated on the record:
....
Reasonable efforts have been made to prevent or eliminate
the need for removal. Those efforts include child protective
assessment, safety plan, individual counseling for the father—for
[Cole] and the mothers and [B.L.], Regional Child Protection
evaluation, drug screens, medical and dental care for the children,
relative placement, FSRP services, visitation, parent partner, postremoval conference, and prior DHS and child-in-need-of-assistance
services.
This court has inquired as to the sufficiency of services. No
additional services are being requested at this time.
....
This Court determines that the primary permanency goal for
the children is reunification as termination of parental rights is not in
the children's best interests due to the bond with the parents and
the reasons thus stated on the record.
....
[Cole and Tabitha], you both need to understand. While this
court is returning [B.L.] to [Cole] and there are no supervision
exceptions regarding [B.L.], there are regarding [A.L.].
Court recognizes that may not be ideal for you and your
family, but certainly based on the evidence and the testimony this
Court has received, this Court makes a finding that [B.L.] can be
returned to his father . . . , under the supervision of the Department
of Human Services, but any contact with [A.L.], who is being
returned to her mother, must be professionally supervised.
....
Certainly, because we are at permanency, it has been
almost a year that these children have been removed. And while
you have engaged in services, albeit not consistently, the court
does find there’s been progress, both in the terms of the services
you have participated in and certainly given the semi-supervised
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contact and there not being any safety concerns or any
adjudicatory harm concerns that were presented to this court on
behalf of the FSRP, who have the most contact with you and
observe you with your children.
You are going to have to figure out what that looks like for
you in terms of [Cole] not having contact with [A.L.] unless it is
professionally supervised. That is the order of this court. The court
did question you both regarding that. Court questioned you both
while you were both under oath with respect to that.
Court finds that, as I indicated, at the time the initial safety
plan was put in place, you have not—you had not at that time
engaged in the services that you have been engaged, and the court
makes its ruling based on where we present—where you present
yourselves today. This court is going to order that [Cole] follow the
recommendations for therapy. So whatever that is [Cole] that’s
what you are ordered to do. This court—nor does this court believe
the Department is in a position to specifically direct where you
attend your therapy, but your therapy do[es] need to address the
reasons for which this matter came before this court, which were
the allegations of sex abuse.
So the court sees you saw Mr. Greenwood. He had
expected for you to return. You saw a number of other people and
dealt with some other issues. But in order for this court to be in a
position to determine that there can be something less than
professionally supervised visits with [A.L.], you need to fully engage
in the recommended services to address the issues whereby the
matter was brought before this court. The case permanency plan—
the court is also ordering the parents consistently engage in
individual therapy.
Counsel for the State asked, “Your Honor, is the court ordering the
parents not to live together? Because they live together.” The court responded,
“The court stated its ruling very clearly on the record. Certainly, if [A.L.] is in the
home and there’s not someone professionally present to supervise [A.L.], then
the father can’t be in the home.” A written order was filed on May 19 in which the
court concluded “the primary permanency goal for the children is reunification, as
termination of parental rights is not in the children’s best interest due to bond with
parents and reasons thus stated on the record.”
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The State and the GAL appeal. The supreme court granted the State’s
motion to stay the juvenile court’s order pending the appeal, which appeal is
before this court.
II. Scope and Standard of Review.
We review CINA and termination-of-parental-rights proceedings de novo.
In re J.C., 857 N.W.2d 495, 500 (Iowa 2014). This requires that we “review both
the facts and the law, and we adjudicate rights anew.” Id. (internal quotation
marks omitted).

“As always, our fundamental concern is the child’s best

interests.” Id.
III. Discussion.
Iowa Code section 232.103(3) states, “A change in the level of care for a
child who is subject to a dispositional order for out-of-home placement requires
modification of the dispositional order.” Section 232.103(4) allows the court to
modify or terminate a dispositional order and release the child if the court finds
“[t]he purposes of the order have been accomplished and the child is no longer in
need of supervision, care, or treatment” or if “[t]he purposes of the order have
been sufficiently accomplished and the continuation of supervision, care, or
treatment is unjustified or unwarranted.” Iowa Code § 232.103(4)(a), (d).
Here, the juvenile court terminated a dispositional order and returned the
children before the purposes of the order had been accomplished—and specified
that DHS supervision and ongoing treatment were required. See In re K.N., 625
N.W.2d 731, 733 (Iowa 2001) (“[A] juvenile court is authorized to terminate a
dispositional order only if ‘the purposes of the [dispositional] order have been
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accomplished and the child is no longer in need of supervision, care, or
treatment.’” (citation omitted)).
However, section 232.104(2) provides that after a permanency hearing,
the court “shall do one of the following”—(a) return the child to the child’s home
pursuant to 232.102 (entitled “transfer of legal custody of child and placement”),
(b) continue placement for six months,10 (c) direct the county attorney or GAL to
institute termination-of-parental-rights proceedings, or (d) pursuant to a finding
that termination of parental rights is not in the child’s best interest, enter an order
transferring custody to another enumerated person.

Additionally, “[a]ny

permanency order may provide restrictions upon the contact between the child
and the child’s parent or parents, consistent with the best interest of the child.”
Iowa Code § 232.104(4).
Upon our de novo review, we cannot agree that the children should be
returned to Cole and Tabitha at this time. We need not address if the court
should have ordered the county attorney to file a termination petition.
B.L. has found some stability and is doing well placed with his paternal
grandfather. He is in need of continued therapy and consistency. His therapist
testified Cole and Tabitha have not been supportive of that therapy.
DHS, the State, and the GAL were all in agreement that the safety
concerns in this case remained unchanged a year after removal.

The

10

Section 232.104(2)(b) states further: “An order entered under this paragraph [(2)(b)]
shall enumerate the specific factors, conditions, or expected behavioral changes which
comprise the basis for the determination that the need for removal of the child from the
child’s home will no longer exist at the end of the additional six-month period.”
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permanency plan required Cole to have a sex-abuse assessment if he “is not
actively engaged in individual therapy.” He has done neither.
Both Tabitha and Cole previously declared they would abide by a safety
plan and then violated it on more than one occasion. See In re C.B., 611 N.W.2d
489, 495 (Iowa 2000) (noting that a parent’s past performance is indicative of
future care). The couple is married and lives together. Despite their statements
to the juvenile court that Cole would move out if ordered to do so, the court did
not make that order, instead stating the two were “going to have to figure out
what that looks like for you.” We are not confident that the manner in which the
parents will “figure this out” will sufficiently ensure the children’s safety. See In re
Dameron, 306 N.W.2d 743, 745 (Iowa 1981) (“[T]he State, as parens patriae, has
the duty to assure that every child within its borders receives proper care and
treatment, [and] it must intercede when parents abdicate that responsibility.”).
Cole has also not adequately addressed the issue of sexual abuse that brought
this family to juvenile proceedings.

The efforts of both Tabitha and Cole in

complying with the requirements of DHS and court orders have been less than
stellar.

More significantly, Tabitha and Cole have not progressed to

unsupervised visitation with either child.

We will not order the return of the

children under these circumstances.
We therefore reverse and remand for further proceedings. Return of the
children to Cole and Tabitha is not in the children’s best interest. The juvenile
court must consider whether a six-month extension is warranted under section
232.104(2)(b). If so, the court must “enumerate the specific factors, conditions,
or expected behavioral changes which comprise the basis for the determination
16 of 18

E-FILED 2016 NOV 14 7:18 AM POLK - CLERK OF DISTRICT COURT

17
that the need for removal of the child from the child’s home will no longer exist at
the end of the additional six-month period.” Iowa Code § 232.104(2)(b). If not,
the court shall direct the filing of a petition to terminate parental rights or enter an
order

under

subsection

(2)(d)

transferring

custody

to

another.

Id.

§ 232.104(2)(d). The message to Tabitha and Cole is a simple one—they both
must take positive steps to comply with the DHS and court orders or they may
face termination of their parental rights at some time in the future.
REVERSED AND REMANDED.
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IN THE JUVENILE COURT FOR POLK COUNTY, IOWA

IN THE INTEREST OF:

JUVENILE NO. JV238921, JV238922

B. L., A. L.,

CHILD/REN.

CHILD IN NEED OF ASSISTANCE
PERMANENCY ORDER
(Return to parent) (232.104(2)(a))

THIS MATTER came on for conclusion of a contested hearing on May 19, 2016, in
accordance with Section 232.102 and 104 of the Iowa Code (2015) for permanency. Required
reporting was provided by stenographer.
Present at the Hearing were:
Child/ren in Interest: presence waived
Mother’s Attorney: Karen Taylor
Mother: Sara Bowers (B. L.) (by phone 5/19)
Mother: Tabitha Landford
Mother’s Attorney: Mark Reed
Father’s Attorney: Bryan Webber
Father: Cole Langford
Children’s Attorney and Guardian ad Litem: Nicole Garbis Nolan
Iowa Department of Human Services (DHS): Natasha Richman
County Attorney Office: Jordan Brackey
Others: FSRP worker; paternal grandfather, Rick Langford; Erin Hardisty, YLC
State’s Exhibits #44-56/#56-68 offered and admitted by EDMS as stated on the record
Mother’s Exhibits #75/H, #76/I offered and admitted by EDMS as stated on the record
Father’s Exhibits #57-62/#59-64/C-H offered and admitted by EMDS as stated on the record
FINDINGS OF FACT
1. Proper notice of this hearing was served on all parties and persons entitled to such notice in
accordance with Section 232.88 of the Iowa Code (2015) or reasonably diligent efforts to do so
have been made in accordance with Section 232.37 of the Iowa Code (2015).
2. This is the time and place set for Permanency Hearing.
3. The children were removed from the home on May 29, 2015.
4. Reasonable notice of this Permanency Hearing has been provided to the parties.
5. This hearing is held concurrently with a hearing under 232.103 to review dispositional order.
6. A. L.shall be returned to the mother, Tabitha Langford, and father’s, Cole Langford, contact
with A. L., shall be professionally supervised only; and B. L. shall be returned to his father, Cole
Langford, for reason thus stated on the record, all under the supervision of DHS.
7. Reasonable efforts have been made to eliminate or prevent the need for removal of the
children from the home, including efforts made in a timely manner to finalize a permanency plan
for the children; if they have, they include: child protective assessment; safety plans; individual
counseling for father Langford, the mothers, and B. L.; Regional Child Protection Center
evaluations; drug screens; medical and dental care for children; relative placement; FSRP
services; visitation; parent partner; post removal conference and prior DHS CINA services.
8. The Court inquired of the parties as to the sufficiency of services being provided and whether
additional services are needed to facilitate the safe return of the children to the home. Based on
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this inquiry, the Court finds that father requests the additional services were requested by the
parties: father request professionally supervised contact with A. L., and mother Bower request
professionally supervised contact with B. L.
10. The Court advises the parties that failure to identify a deficiency in services may preclude
the party from challenging the sufficiency of services in a termination of parental rights
proceeding.
11. The Court determines that the primary permanency goal for the children is reunification, as
termination of parental rights is not in the children’s best interest due to bond with parents and
reasons thus stated on the record.

CONCLUSIONS OF LAW
1. This Court has jurisdiction of the parties and the subject matter as provided in Division III of
the Iowa Code Chapter 232.
2. The burden of proof is on the Petitioner-State by clear and convincing evidence.
3. The standard guiding the Court’s inquiry is the best interest of the children.
4. The Court’s aid is still required, and the children in interest continue(s) to be Children in
Need of Assistance.
ORDER
IT IS THEREFORE ORDERED AS FOLLOWS:
1. The children are confirmed and continued to be Children in Need of Assistance.
2. The legal custody of the A. L. shall be returned to her mother, Tabitha Langford, under the
supervision of DHS. Father’s, Cole Langford, contact with A. L. shall be professionally
supervised ONLY. B. L. shall be returned to his father, Cole Langford, under the supervision of
DHS. Said placement is ordered for reasons thus stated on the record.
3. Father Langford shall follow recommendations for therapy. Parents shall consistently engage
in individual therapy as recommended. Mother Bowers shall successfully complete substance
abuse treatment and follow recommendations.
4. The Case Permanency Plan Addendum as stated by the Court on the record, excluding # 2,
#3, and shall be complied with by all parties with modifications aforementioned.
5. This matter shall continue under the jurisdiction of this Court and shall come on for a Review
Hearing on November 15, 2016, at 9AM in Room 108, Polk County Courthouse, Des Moines,
Iowa.
6. GAL and parents’ counsel’s oral motions for transcript is hereby granted and shall be at
State’s expense. GAL’s request for partial transcript is denied.
7. GAL and State’s request for this Court to enter a stay is denied for reasons as stated on the
record.
8. DHS shall ensure mother Bowers has professional contact with B. L., and father Langford has
professional supervised contact with A. L.
9. The parent(s) are informed that the consequences of a permanent removal may include
termination of their parent’s rights with respect to their children.
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IN THE INTEREST OF M.M.,
Minor Child,
STATE OF IOWA,
Appellant,
M.M., Minor Child,
Appellant.
________________________________________________________________

Appeal from the Iowa District Court for Polk County, Romonda D. Belcher,
District Associate Judge.

The State and the child appeal from the dismissal of the State’s petition to
terminate the mother’s parental rights. REVERSED AND REMANDED.

Thomas J. Miller, Attorney General, Kathrine Miller-Todd, Assistant
Attorney General, John P. Sarcone, County Attorney, and Kevin Brownell,
Assistant County Attorney, for appellant-State.
Charles Fuson of Youth Law Center, Des Moines, attorney and guardian
ad litem for appellant minor child.
Jared Harmon of Care & Wright Law Firm, P.L.C., Des Moines, for
appellee mother.

Considered by Eisenhauer, C.J., and Vogel and Vaitheswaran, JJ.
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EISENHAUER, C.J.
The State and the child appeal from the order dismissing the State’s
petition to terminate the mother’s parental rights, contending (1) the court erred in
failing to terminate the mother’s parental rights when she did not appear or offer
evidence at the termination hearing and (2) termination was in the child’s best
interests. We reverse the dismissal and remand.
This appeal concerns the mother’s seventh child, born in January 2012.
For years the mother has struggled with substance abuse issues. The court
terminated her parental rights to three children in 2007, to one child in 2008, and
to one child in 2011. One other child died of SIDS.
This child was removed from the mother’s custody when less than three
weeks old, based on neglect and concerns about the mother’s long history of
unresolved substance abuse issues. The child was adjudicated a child in need
of assistance in February. Throughout this case, the child was placed with a
woman thought to be the paternal aunt, who had custody of a sibling of the child.
Paternity testing later revealed the person the mother identified as the father was
not the child’s father.
At the permanency hearing in June, the mother asked for an additional six
months to work toward reunification.

The caseworker testified the mother

appeared to be maintaining her sobriety, had adequate parenting skills, and
possibly could achieve reunification within six months.

The caseworker’s

concerns were the lack of a support system, the mother’s lack of insight how her
choices and actions affect the child, the mother’s lack of employment or
transportation, and the mother’s failure to take advantage of increased visitation

3
opportunities. The court denied the request for an additional six months and
directed the State to commence a termination of parental rights action.

The

State filed a termination petition alleging grounds for termination of the mother’s
parental rights existed under Iowa Code section 232.116(1)(d), (g), and (h)
(2011).1
The mother did not appear at the termination hearing. The court denied
her attorney’s oral motion for a continuance.

The in-home service provider

testified the mother had adequate parenting skills but she allowed unknown and
unauthorized persons in the home during visitation, which was a safety concern.
The provider also testified the mother was not taking advantage of help to find
employment, suitable housing, and transportation.

The court considered the

prior five terminations, but concluded the mother had matured and had
maintained her sobriety and an additional period of rehabilitation would correct
the circumstances leading to the child’s adjudication.

See Iowa Code

§ 232.116(1)(g). The court did not find the mother’s mental capacity or drug use
would result in the child not receiving adequate care. See id. § 232.116(1)(d).
Concerning section 232.116(1)(h), the court found the first three elements
supported by clear and convincing evidence. The court “[did] not find clear and
convincing evidence exists that the Child cannot be returned to the custody of the
Mother as provided in Iowa Code Section 232.102 at the present time.” The
court “[did] not find by clear and convincing evidence that this Child would suffer
further adjudicatory harm if returned to the Mother.”

1

However, the court

The petition also sought termination of all putative and unknown fathers. The
court granted the petition as to all fathers. None have appealed.

4
continued, “This Court is in no way suggesting that the Child can be returned
immediately, rather as the Mother continues to avail herself of services, she
would be able to provide this Child with a loving, stable, and safe living
environment through a transition period.” The court dismissed the petition as to
the mother. The State appeals. The child joins the State’s appeal.
We review terminations of parental rights de novo. In re H.S., 805 N.W.2d
737, 745 (Iowa 2011). We examine both the facts and law, and adjudicate anew
those issues properly preserved and presented. In re L.G., 532 N.W.2d 478,
480-81 (Iowa Ct. App. 1995). We accord considerable weight to the findings of
the juvenile court, especially concerning the credibility of witnesses, but are not
bound by them. Id. at 481. In considering whether to terminate, our primary
considerations are the child’s safety; the physical, mental, and emotional
condition and needs of the child; and the placement that best provides for the
long-term nurturing and growth of the child. Iowa Code § 232.116(2); see In re
P.L., 778 N.W.2d 33, 37 (Iowa 2010).
The State contends the court erred in not terminating the mother’s
parental rights under section 232.116(1)(d), (g), and (h), “when the mother’s
parental rights had previously been terminated to [five] children and she did not
appear or offer evidence at the termination hearing.” The State also contends
termination is in the child’s best interests.
Statutory Grounds. The first three elements of section 232.116(1)(h) are
not in dispute. We find clear and convincing evidence the child could not be
returned to the mother’s custody at the time of the termination hearing. See Iowa
Code § 232.116(1)(h)(4). Although the mother appeared to be maintaining her
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sobriety, she had done so in the past only to relapse. She had not established a
positive support system to help her prevent relapse.

She had no means to

support the child, no suitable housing, and no transportation so she could meet
the child’s needs. In the time just prior to the termination hearing, the mother
was routinely missing one of three weekly supervised visitations and not taking
advantage of any opportunities for additional, unsupervised visitation.

As we

have said many times, “[t]he crucial days of childhood cannot be suspended
while parents experiment with ways to face up to their own problems.” In re
J.L.W., 570 N.W.2d 778, 781 (Iowa Ct. App. 1997); In re D.A. Jr., 506 N.W.2d
478, 479 (Iowa Ct. App. 1993). Although the law requires a “full measure of
patience with troubled parents who attempt to remedy a lack of parenting skills,”
the legislature built that patience into the statutory scheme of chapter 232. In re
C.B., 611 N.W.2d 489, 494 (Iowa 2000). A child need not endlessly await the
maturity of the child’s natural parent. In re T.D.C., 336 N.W.2d 738, 744 (Iowa
1983). Termination should occur if the statutory time period has elapsed and the
parent is still unable to care for the child. Id. In this case more than six months
have passed since removal and the child cannot be returned home. See Iowa
Code § 232.116(1)(h)(3)-(4).

The elements of section 232.116(1)(h) are

satisfied. Termination is proper on this statutory ground.
Best Interests. Once a ground for termination is established, we consider
whether termination is in the child’s best interests. See P.L., 778 N.W.2d at 40.
We consider the factors in section 232.116(2), which requires us to “give primary
consideration to the child’s safety, to the best placement for furthering the longterm nurturing and growth of the child, and to the physical, mental, and emotional
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condition and needs of the child.” We consider what the future likely holds for the
child if the child is returned to a parent’s custody. In re S.N., 500 N.W.2d 32, 34
(Iowa 1993). Insight for that determination is gained from evidence of a parent’s
past performance, for it may be indicative of the quality of the future care the
parent is capable of providing. In re D.W., 791 N.W.2d 703, 709 (Iowa 2010); In
re M.S., 519 N.W.2d 398, 400 (Iowa 1994).
The mother has demonstrated over a period of years her inability to
maintain sobriety and care for her children.

At the time of the termination

hearing, she was not in a position to care for this child. The child is in a preadoptive placement with a half-sibling. We conclude termination of the mother’s
parental rights to free the child for adoption is in the child’s best immediate and
long-term interests.
We reverse the dismissal of the petition as to the mother and remand for
entry of an order consistent with this opinion, terminating the mother’s parental
rights.
REVERSED AND REMANDED.
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FINDINGS OF FACT, CONCLUSIONS OF
LAW AND TERMINATION ORDER

ACIDLD

On September 13, 2012, the Court.held a contested tennioation hearing pursuant to Iowa Code §
232.117 (2011) to determine whether the parent-child relationship now existing between
Makayla �cOirurls, the child in interest, (hereinafter "Child") and parents, Jennifer Clark AKA
Jennifer Garrison (hereinafter "Mother', and Kenny Stockman (hereinafter uFather"), and any
unknown and putati.ve fathers with respect to this Child, should be terminated.
The Child was present at the hearing with Stacy McGinnis, custodian. Also present were Child's
Attorney and· Guardian ad Litem, Charles Fuson; Petitioner, Assistant County Attorney Kevin
Brownell; Marie Muench; Iowa Department of Human Services (DHS); Mother's Counsel,
Jared Hannon; and Richard Thongvanh, Family, Safety, Risk and Permanency Services (FSRP).
The Mother received notice of the hearing at the Permanency Hearing directing Termination of
Parental Rights (TPR) Petition, but she �id not appear for the hearing. The Mother's name was
cal\ed three times. The court file refl�ts peison�l s�rvice on·tlie Mother on September 6, 2012;
.
therefore, the Court shall proceed in the Mother's absence.
•

\
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•

•

••

Kenny Stockman, who was later identified by the Mother as the Child's father, was served
personally with Notice and Summons to appear for paternity testing, but he did not avail himself
of said testing. Father's name was call� three times. The court file reflects personal service
regarding the Termination of Parental Rights Hearing on September 6, 2012; therefore, the Court
shall proceed in Father's absence.
On January 24, 2012, the Court ordered paternity testing of the Child and putative father,
Nicholas McGinnis. While the court files do not provide any proof disestablishing McGinnis as
the father, the parties made statements on tlie record that Nicholas McOimiis, who was believed
to be the father, was found not to be the father by paternity testing. Pursuant to counsel's
professional statement�, the Court finds·that McGinnis was not entitled to notice of the healing.

The proceeding was reported by a certified �urt reporter, Chelsey Wheeler. The Court heard
testimony from FSRP worker, Richard Thongvanh. The Court received ·the following exhibits
into evidence in support of the tennination grounds and with regards to the best interest and
"exceptions" analysis:
State's Exhibit 1 -DHS Termination of Parent/Child Relationship Report to the Court
State's Exhibit 2 -TPRFile JV230361 RE: Anissa fyicGinnis
1

.

----·
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make progress, and while Ms. McGinnis has expressed a long time commitment to this Child·
despite any relation, this Child deserves an opportunity to be with her Mother.
47. There is not clear and convincing evidence that a.termination of t.lie Mother's parental
rights would be less detrimental than the hann that would be caused by continuing the parent
child relationship. It is in the Child's best long range and immediate interests to be reunited with
the Mother. This is the best placement option for furthering the long�term nurturing and growth
of the Child.
48. However, given the totality of the record and evidence presented to this Court, there
is clear and convincing evidence that termination the parental rights of the Father and any
unknown and putative fathers would be in the best interests of the Child.
CONCLUSIONS OF LAW

I

1. The Court has jurisdiction of the parties and the subject matter as provided in Division
IV of Iowa Code Chapter 232.

2. The burden of proof is upon the Petitioner by. clear and convincing evidence that the
best i.nterests of the Child would be served by the termination of the parent-child relationship
now existing between M. M. and Mother, Jennifer Clark AKA Jennifer Garrison, and Father,
Kenny Stockman, and any unknown and putative fathers.
3. Upon the evidence of record, the Court makes the following findings for the alleged
statutory grounds for termination of parenf:a} rights:
TERMINATION OF SIBLINGS

On February 23, 2012, an order was entered adjudicating the C�ild to be a Child in Need of
Assistance pursuant to Iowa Code§ 232.96. On May 20, 2011, an order was entered terminating
the parental rights of the Mother with respect to a child, A. M., pursuant to Iowa Code§ 232.117.
and A.M. being a member of the same family as the Child (though not yet born). On October 30,
2007, an orde.r was entered terminating the parental rights of the Mother with respect to children,
J.O., Z.O., and R.O. III. The Mother consented to the termination.
A parent's past behavior is an important factor in determining what the future holds for a child if
returned to the parent's care and custody. In Interest ofDqmeron, 306 N.W.2d 743, 745 (Iowa
1981); In Interest of L,L:., 459 N.W.2d 489, 493-494 (Iowa 1990); In Interest of T.T., 541
N.W.2d 552 (Iowa App. 1995). The instant case is different, first, the Mother consented to the
termination five years ago and since that time, the Mother has had an opportunity to mature and
make better decisions for herself and her Child. Most importantly, since the last termination, the
Mother has maintained her sobriety, something that she failed to do in her prior cases. For this
Court to presuppose the Mother's parental rights with respect to this Child should be terminated
solely because of Mother's prior tenninations, without considering the progress the Mother has
made and distinguishing the facts, is to assume one cannot change, grow, mature or live a life of
recovery.
Despite the Mother's absence at the hearing, this Court fails to find by clear and convincing
evidence that the Mother continues to lack the ability or wilJingness to respond to services which
7
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of safety, long-term nurturing and growth, along with the physical, mental and emotional
condition and needs of the Children. Best interests in this case dictate termination regarding the
Father and any unknown and putative fathers. The Father has not availed himself for services or
made any attempt to visit or have any contact with the Child.
The Child's best interests require that the parental rights of the Child and Father and any
unknown- and putative fathers be terminated. The Child's safety is the Court's primary
consideration. The Child need a long-term commitment to be appropriately nurturing, supportive
for their growth and development, and that appropriately meets their physical, mental and
emotional needs. This can be achieved with the Child in the Mother's custody.

Termination need not occur if any one of the exceptions under Iowa Code§ 232.116(3) (2011)
are met under the circumstances of this ease. This Court finds that none of the exceptions are

applicable in this case given the age and placement of the Child and the Father's failure to
maintain contact with the Child. Furthermore, there is no evidence that the Father's absence is
due to any hospital commitment or active duty.
· RULING AND ORDER
IT IS HEREBY ORDERED, ADJUDGED AND DECREED. that the p etition in JV23325"7
req�esting termination of parental rights of Jennifer Clark AKA Jennifer Garrison and Kenny
Stockman and any unknown and putative fathers with resp ect to Kenny Stockman and any
unknown and putative fathers is granted on the above noted grounds. The parental rights of
Keruty Stockman and any unknown and putative fathers with regards to M. M. are terminated,
and they shall have no· rights from this day forward and have no further interests in
said Child.
\

i

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the petition in JV23325 7
requesting tennination of parental rights of Jennifer Clark AKA Jennifer Garrison and Kenny
Stockman and any unknown and putative fathers is hereby dismissed with respect to Jennifer
Clark AKA Jennifer Garrison.
IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the Child is confirmed to
be a Child in Need of Assistance and. shall continue in the temporary 'legal custody of the Iowa
Department of Human Services for purposes of foster care.
IT IS FURTHER ORDERED, ADJUDGED AND DECREED that this matter shall continue
under the jurisdiction· of this Court and come for a review hearing on January 31, 2013, at
3:30PM in Courtroom 108 of the Polk County Courthouse in Des Moines, Iowa. The
Deparbnent of Hu.man Services shall provide reasonable efforts to the Mother for reunification
with a transition plan and expanded visitation.
An .appeal of this decision may be taken by an aggrieved party pursuant to Iowa Rules of
Appellate Procedure 6.201 - 6.205. The notice of appeal must be flied within fifteen (15)
days of the entry of t�is order. To perfect the appeal, a petition must be filed within t;ifteen
(15) days thereafter.
Iowa Rules of Juvenile Procedure 8.21.
.
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IN THE DISTRICT COURT FOR DALLAS COUNTY
______________________________________________________________________________
STATE OF IOWA,

*
*
Plaintiff,
*
*
CRIMINAL CASE NO. AGCR033362
v.
*
*
DANIEL EUGENE ROBBINS,
* FINDINGS OF FACT, CONCLUSIONS OF
* LAW AND ORDER
Defendant.
*
*
______________________________________________________________________________
This matter came before the court upon the Defendant’s Motion to Suppress on March 4,
2011. The Defendant, Daniel Eugene Robbins, was personally present and represented by Todd
A. Miler, and the State of Iowa was represented by Charles Sinnard.
The matter presented to the court was whether the Defendant’s statements were made
while in custody requiring Miranda warnings. Counsel have stipulated to the admission of the
videotapes regarding this matter and elected only to make brief arguments. No additional
testimony was presented.
After reviewing the exhibits in this matter, the court issues the following:
FINDINGS OF FACT
On or about August 6, 2010, at 8:25PM, Perry Police Officer Josh Sparks and Perry
Police Detective Jerome Hill were dispatched regarding a domestic situation involving a knife.
Upon arriving at that location with the sirens and lights activated, the officers found the alleged
victim, Elizabeth Hollingsworth, crying and hysterical. Ms. Hollingsworth identified the
defendant, Daniel Eugene Robbins.

The officers saw the defendant on a cell phone and instructed him to drop the phone and
put his hands up. The defendant did not comply, and the officers approached him with their
weapons drawn. The defendant said that he was not resisting, but the officers explained that he
was being handcuffed for officer safety since they had received a call that a knife was involved.
Officer Sparks told the defendant that they needed to search him and then he would be given
every chance to explain what was going on. Officer Sparks asked the defendant if he had any
weapons on him during the search. About five minutes and thirty four seconds (5:34) into the
video (exhibit 4), Detective Hill and Officer Sparks asked the defendant what had happened as
the defendant leaned against his vehicle while handcuffed. About six minutes and fifty seconds
(6:50) into the video, Officer Sparks went over to speak with Ms. Hollingsworth while Detective
Hill continued to question the defendant specifically about his actions and reasons for his
actions.
About nine minutes and fifty seconds (9:50) into the video, the defendant asks if it was
likely that he was going to jail, and Detective Hill indicated he did not know at that time and that
was why he and Officer Sparks needed to obtain information from the defendant and Ms.
Hollingsworth. Detective Hill continued to question the defendant.
After speaking with Ms. Hollingsworth, Officer Sparks returned to again ask the
defendant what had happened. The defendant again explained what had happened. At about
twenty one minutes (21:00) into the video, Officer Sparks tells the Defendant that they will read
him Miranda and give him a chance to make a statement. At about twenty one minutes and thirty
seconds (21:30) into the video, Officer Sparks told the defendant that he would have to go with
them tonight after explaining Iowa law regarding domestic situations. The defendant asked if he

could not be taken into custody and asked if he could have a smoke. The officers explained that
they would have to remove the handcuffs in order for him to do that, and they would not.
Officer Sparks then asked the defendant to show him the knife, and both officers
accompanied him inside the residence. While inside, the officers continue to question the
defendant about what had happened, and the defendant responded. The defendant was then taken
in handcuffs and placed in back of the patrol vehicle.

CONCLUSIONS OF LAW
The Defendant argues that he was in custody at the time the officer questioned him and
that those statements are not admissible because the officers did not mirandize him.

The

landmark decision of Miranda v. Arizona, 384 U.S. 436, 86 S.Ct. 1602, 16 L.Ed.2d 694 (1966),
established the due process rights of a person subjected to a custodial interrogation by law
enforcement authorities to the presence of counsel during such interrogation. Under Miranda,
the Fifth Amendment privilege against self-incrimination is available outside of criminal court
proceedings and serves to protect persons in all settings in which their freedom of action is
curtailed from being compelled to incriminate themselves.
Miranda warnings are not required unless there is both custody and interrogation.
U.S.C.A. Const.Amend. 5. A “custodial interrogation” is questioning initiated by officers after a
person has been taken into custody or otherwise deprived of his or her freedom of action in any
significant way. State v. Turner, 630 N.W.2d 601, 603 (Iowa 2001). In determining whether an
individual is in custody, this court must examine all of the circumstances surrounding the
interrogation, but the “ultimate inquiry is simply whether there was a ‘formal arrest or restraint
on freedom of movement’ of the degree associated with a formal arrest”. State v. Countryman,

572 N.W. 2d 553, 558 citing Stansbury v. California, 511 U.S. 318, 114 S.Ct. 1526, 1529, 128
L.Ed.2d. 293, 298 (1994).
Iowa courts use an objective standard to determine how a reasonable person in the
suspect’s position would have understood the situation. State v. Simmons, 714 N.W.2d 264
(Iowa 2006) citing Turner at 607. According to State v. Deases, 518 N.W. 2d 784, 789 (Iowa
1994), Iowa courts have adopted a four-factor test to determine whether a defendant was in
custody: 1) the language used to summon the individual; 2) the purpose, place and manner of the
interrogation; 3) the extent to which the defendant is confronted with evidence of guilt; and 4)
whether the defendant is free to leave the place of questioning. Countryman at 558.
In the present case, the police officers arrived with their lights and sirens activated and
had their guns drawn after the defendant did not raise his hands when commanded. This court
agrees with the State in citing State v. Scott, 518 N.W.2d 347 (1994), whereby that, coupled with
the fact that this occurred at the defendant’s residence and the defendant was placed in
handcuffs, does not effectuate a custodial situation. The officer specifically told the defendant he
was being handcuffed for officer safety since they had been advised a knife was involved.
Therefore, this court finds that the initial questioning of the defendant was investigatory and not
a custodial interrogation.
However, after Detective Hill had determined that the defendant was involved in the
crime under investigation and continued to question the defendant in detail about his
involvement while handcuffed, this court finds that it became a custodial interrogation. After
Detective Hill had ascertained information from the defendant and told him they were going to
wait until after Officer Sparks spoke with the victim, the defendant reasonably, while still
handcuffed, could have believed he was not free to leave. Detective Hill continued to question

the defendant, and the defendant continued to respond. The defendant, by his own statements,
believed he would be taken to jail. The defendant was not free to leave while Officer Sparks
spoke with Ms. Hollingsworth.
After Officer Sparks spoke with Ms. Hollingsworth, he again questioned the defendant
with evidence of his guilt and then informed the defendant that he would have to accompany the
officers down to the police station. The defendant could not leave and the officers made some
comment about reading Miranda, although, at that time, it was not done. The officers continue to
question the defendant about his actions and specifically the manner he held the knife and asked
the defendant to show them the knife.
This court has determined a custodial interrogation took place based on the totality of
circumstances and the factors as outlined in Deases, such as the initial authoritative language
used to summons the defendant; the fact that the defendant was questioned at his residence; the
extensive manner the defendant was questioned to ascertain his guilt and involvement; and the
fact that the defendant continued to be handcuffed after the officers’ safety was no longer at
issue. After the initial questioning, the defendant believed, and reasonably so, he was not free to
leave.
ORDER
It is therefore ORDERED, ADJUDGED AND DECREED that this court finds the
defendant’s questioning became a custodial interrogation at the time Detective Hill continued to
detain him and ask him detail questions about the incident after ascertaining his involvement in
the alleged crime. Miranda warnings should have been given before any further questioning of
the defendant.

It is FURTHERED ORDERED, ADJUDGED AND DECREED that any statements
made by the defendant after Detective Hill’s initial questioning of the defendant (9:50 minutes
into video) are hereby suppressed and thus inadmissible. The initial statements made by the
defendant up to that point are admissible.
It is FURTHERED ORDERED that this matter is set for trial on Monday, June 6,
2011 at 9:00AM.
IT IS SO ORDERED.
Dated this 15th day of March 2011.

____________________________________
Romonda D. Belcher
Judge, FIFTH JUDICIAL DISTRICT

Copies to:
Charles Sinnard
Dallas County Attorney Office
Adel, IA 50003
Todd A. Miler
1300 37th Street, Suite 6
West Des Moines, Iowa 50266

IN THE DISTRICT COURT FOR DALLAS COUNTY
______________________________________________________________________________
STATE OF IOWA,

*
*
Plaintiff,
*
*
CRIMINAL CASE NO. FECR033570
v.
*
*
JONATHAN DAVID DOLPH,
* FINDINGS OF FACT, CONCLUSIONS OF
*
LAW AND ORDER
Defendant.
*
*
______________________________________________________________________________
This matter came before the court upon the Defendant’s Motion to Suppress on March 3,
2011. The Defendant, Jonathan David Dolph, was personally present and represented by Robb
Goedicke, and the State of Iowa was represented by Sean Wieser.
The motion filed on February 7, 2011 raised two issues: probable cause to detain the
defendant and probable cause to search the defendant. The state filed a resistance on March 2,
2011. At the time of hearing, the defendant orally amended his motion to include a violation of
Miranda. The state did not object but requested time to brief that issue. The amendment was
accepted. The state’s resistance outlining case law was filed on March 11, 2011.
After hearing testimony, the court issues the following:
FINDINGS OF FACT
On or about November 10, 2010, around 8:00pm or 8:30pm Perry Police Officer Rick
Kuhn was on patrol in the 1300 block of Dewey Street when he first observed the defendant
walking in the opposite direction. Officer Kuhn recognized the defendant as he has personal
knowledge of his criminal background for narcotics violations.

When Officer Kuhn slowed down to turn around and talk to the defendant about recent
vandalism in town, the defendant took off running. Officer Kuhn drove in the direction the
defendant ran, and found the defendant walking in the alley. When Officer Kuhn approached,
the defendant stopped. Officer Kuhn asked the defendant why he had ran, and the defendant
replied that he was going to his girlfriend’s house. As Officer Kuhn was familiar with the
defendant and his girlfriend, Officer Kuhn became suspicious of the defendant because he knew
the girlfriend did not live in the direction the defendant had run.
Officer Kuhn asked the defendant if he had anything on him, and the defendant replied
that he did not. Officer Kuhn asked for consent to search the defendant. The defendant replied
by stating, “I guess, I don’t care”. Officer Kuhn found a glass pipe and baggie of white residue.
When Officer Kuhn asked the defendant about those items, the defendant admitted that the pipe
was his but said that he did not know anything about the baggie. At that time, the defendant was
placed under arrest and placed in the back seat of the patrol car.
Officer Kuhn then retraced where the defendant had run and found a bag of what
appeared to be marijuana. The bag was confiscated. The defendant denied it was his and stated
that his prints were not on it. The defendant was giving Miranda warnings at the police station.
CONCLUSIONS OF LAW
The fourth amendment of the Constitution of the United States protects one’s person,
homes, papers and effects against unreasonable searches and seizure and provides that no
warrants shall be issued absent probable cause and supported under oath and affirmation, and
particularly describing the place to be searched and the persons or things to be seized. U.S.
Const. Amend. IV. However, if there is no detention, no seizure within the meaning of the
Fourth Amendment, then no constitutional rights have been infringed. Florida v. Royer, 103

S.Ct. 1319 (1983). Law enforcement officers do not violate the Fourth Amendment by merely
approaching individuals on the street or in other public places, and asking him some questions.
Id.
First, based upon the facts of this case, this court does not find that the defendant was
detained. In the present case, the defendant upon being approached by Officer Kuhn voluntarily
stopped and engaged in a conversation with Officer Kuhn. He was not ordered or directed to
stop. He was not detained and was free not to answer the questions and free to leave. Thus,
probable cause was not necessary at that time.
Second, warrantless searches and seizures are unreasonable unless they fall within one of
the carefully drawn exceptions to the warrant requirement, and granting authorities voluntary
consent to search is an exception to the warrant requirement. State v. Myer, 441 N.W.2d 762,
765 (Iowa 1989). In the present case, the court has been presented with conflicting testimony. In
determining whether the consent was given, this court considered the interests and credibility of
the witnesses. This court also considered the totality of circumstances surrounding the consent
and that the defendant was not in custody. Thus, this court finds the consent was voluntary
whereby probable cause was not needed.
Probable cause for arrest exists where the facts and circumstances within arresting
officer’s knowledge and of which he had reasonably trustworthy information are sufficient in
themselves to warrant a man of reasonable caution to believe that an offense has been or is being
committed. State v. King, 191 N.W.2d 650 (Iowa 1971) citing Carroll v. United States, 267 U.S.
132, 162, 45 S.Ct. 280, 288 (1925). At the time the defendant was placed under arrest, the
officer had established probable cause after having found the contraband on the defendant’s
person from the consent search.

Finally, the landmark decision of Miranda v. Arizona, 384 U.S. 436, 86 S.Ct. 1602, 16
L.Ed.2d 694 (1966), established the due process rights of a person subjected to a custodial
interrogation by law enforcement authorities to the presence of counsel during such
interrogation.

Under Miranda, the Fifth Amendment privilege against self-incrimination is

available outside of criminal court proceedings and serves to protect persons in all settings in
which their freedom of action is curtailed from being compelled to incriminate themselves.
Miranda warnings are not required unless there is both custody and interrogation.
U.S.C.A. Const.Amend. V. A “custodial interrogation” is questioning initiated by officers after a
person has been taken into custody or otherwise deprived of his or her freedom of action in any
significant way. State v. Turner, 630 N.W.2d 601, 603 (Iowa 2001). In determining whether an
individual is in custody, this court must examine all of the circumstances surrounding the
interrogation, but the “ultimate inquiry is simply whether there was a ‘formal arrest or restraint
on freedom of movement’ of the degree associated with a formal arrest”. State v. Countryman,
572 N.W. 2d 553, 558 citing Stansbury v. California, 511 U.S. 318, 114 S.Ct. 1526, 1529, 128
L.Ed.2d. 293, 298 (1994).
Iowa courts use an objective standard to determine how a reasonable person in the
suspect’s position would have understood the situation. State v. Simmons, 714 N.W.2d 264
(Iowa 2006) citing Turner at 607. According to State v. Deases, 518 N.W. 2d 784, 789 (Iowa
1994), Iowa courts have adopted a four-factor test to determine whether a defendant was in
custody: 1) the language used to summon the individual; 2) the purpose, place and manner of the
interrogation; 3) the extent to which the defendant is confronted with evidence of guilt; and 4)
whether the defendant is free to leave the place of questioning. Countryman at 558.

In the present case, Officer Kuhn did not display use of authority when he approached the
defendant; the questioning took place in the alley, in a public place; Officer Kuhn simply asked
the defendant why he ran and being familiar with the defendant and his criminal history Officer
Kuhn became suspicious of the defendant’s actions believing some criminal activity may be
afoot; and the fact that the defendant was free to leave and not answer Officer Kuhn’s questions
are evident to this court that the defendant was not detained.
After the defendant was placed under arrest and the bag of marijuana was found, the
record did not indicated Officer Kuhn asked the defendant any questions about the marijuana.
Therefore, this court finds that the initial questioning of the defendant was investigatory and not
a custodial interrogation. Miranda warnings were not required before the defendant was placed
under arrest after Officer Kuhn found the contraband on his person. This court further finds that
after the defendant was placed in custody, there was no interrogation by Officer Kuhn.
ORDER
It is therefore ORDERED, ADJUDGED AND DECREED that this court finds that the
defendant was not initially detained and did voluntarily consent to the search. This court further
finds that Miranda rights were not violated.
It is FURTHERED ORDERED, ADJUDGED AND DECREED that the Motion to
Suppress is denied in its entirety.
It is FURTHERED ORDERED, ADJUDGED AND DECREED that this matter is set
for trial on Monday, April 21, 2011, at 8:45AM.
IT IS SO ORDERED.
____________________________________
Romonda D. Belcher
Judge, FIFTH JUDICIAL DISTRICT
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IN THE IOWA DISTRICT COURT FOR POLK COUNTY – JUVENILE DIVISION
______________________________________________________________________________
IN THE INTEREST OF

)
JVJV239830
)
)
R.H.,
)
FINDINGS OF FACT,
)
CONCLUSIONS OF LAW,
)
AND TERMINATION ORDER
CHILD.
)
)
______________________________________________________________________________
On February 25, 2016, the Court heard an uncontested termination hearing pursuant to Iowa Code
Section 232.117 (2015) to determine whether the parent-child relationship now existing between
R.H., the child in interest (hereinafter “child”), and her mother, Jenny Hass, should be terminated.

Present for the hearing were the child’s Guardian ad Litem, Michelle Becker; Petitioner, Assistant
County Attorney Jon Anderson; Shannon Hutchinson and Dallas Vanderpool, Iowa Department
of Human Services (DHS); Jenny Hass, mother; John Heinicke, mother’s counsel; William
Johnson, father; Scott Fisher, father’s counsel; and Kelsey McLear, Family Safety, Risk and
Permanency (FSRP) worker. The child’s presence was waived.
Proof of mailing confirm all necessary parties have been given notice of the time, place and
purpose of this hearing and have been fully advised that unless they appear and defend at such
time and place, the parental rights of the mother would be terminated. The mother appeared in the
custody of Polk County Jail.
The mother executed a written consent and made a record in open court to consent to the
termination of her parental rights. The State moved to amend the petition to include Iowa Code
Section 232.1116(1)(a)(2015). The oral amendment was accepted. The proceedings were reported
by a certified court reporter, Tamara Ochs. The State relied upon the admitted exhibits as listed
below.
The Court received the following exhibits into evidence, by the Electronic Data Management
System (EDMS), in support of termination grounds and with regards to the best interests and
“exceptions” analysis:
- State’s Exhibit 1 - DHS 2/12/16 Termination of Parental Rights Report
The Court received the following exhibits into evidence, by hardcopy, in support of termination
grounds and with regards to the best interests and “exceptions” analysis:
- Mother’s A – Consent to Termination of Parental Rights
The Court took judicial notice of the child’s underlying Child in Need of Assistance (CINA) case,
JVJV237577, and siblings’ prior CINA and TPR files, JVJV230435, JVJV231998, JVJV230436,
JVJV231997, JVJV233363 and JVJV234874.
PROCEDURAL BACKGROUND
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The Court signed an Order of Temporary Removal on October 2, 2014, placing the child in the
temporary legal custody of DHS for the purposes of foster care placement due to domestic violence
and substance abuse allegations. On October 3, 2014, the child was placed in the temporary legal
custody of a paternal aunt, Alicia Feldhacker, under the supervision of DHS. A Child in Need of
Assistance petition was filed on October 6, 2014. The temporary removal hearing set for October
10, 2014, was continued until the time and date for adjudication on October 28, 2014. At that time,
the child was adjudicated a Child in Need of Assistance, and the removal was confirmed. On
December 11, 2014, at the disposition hearing, the adjudication and placement were confirmed,
and the matter was set for further review on June 5, 2015, and November 17, 2015. On June 5,
2015, the prior orders were confirmed with a modification of placement, returning the child the
temporary legal custody of her father, William Johnson, under the supervision of DHS. The State
filed a Petition to Terminate Parental Rights (TPR) regarding the mother on December 2, 2015,
setting the matter for a Pretrial Conference on February 12, 2016, and a TPR hearing on February
25, 2016.
TERMINATION OF PARENTAL RIGHTS PETITION
The State filed a Petition to Terminate Parental Rights regarding the mother on December 2, 2015.
The State alleges that the parental rights of Jenny Hass, the biological mother of the child, should
be terminated with respect to the child, R.H., pursuant to Iowa Code Sections 232.116(1)(a),(d),
(e), (g), (h) and (l) (2015). Pursuant to Iowa Code Section 602.7103 (2015), the Court makes the
following:
FINDINGS OF FACT
1. The child was born on September 18, 2013, and resides in Polk County, Iowa.
2. On October 2, 2014, the Court signed an Order of Temporary Removal due to allegations
of domestic violence and substance abuse. The Court found that the mother had had her
parental rights terminated with respect to three other children due to chronic
methamphetamine use and other forms of neglect. Further, the Court found that the father
had unresolved domestic violence and alleged substance abuse issues. The child was placed
in the temporary legal custody of DHS for purposes of foster care placement.
3. On October 3, 2014, the child was placed in the temporary legal custody of a paternal aunt,
Alicia Feldhacker, under the supervision of DHS.
4. At removal and adjudication on October 28, 2014, the child was found to be a Child in
Need of Assistance (CINA) as defined in Iowa Code Sections 232.2(6)(b), (c)(2), and
(n)(2014) after finding that: the parents have engaged on repeated instances of domestic
violence in the presence of the child; there is suspected drug abuse taking place in the
home; father admitted to DHS to using methamphetamines, and the mother refused to
provide a drug test; both parents have a history of methamphetamines use resulting in
three prior termination of parental rights for the mother; mother has significant mental
health issues and is not engaged in any treatment; mother threatened to harm herself;
mother currently in custody regarding Domestic Abuse Assault and Assault on Peace
Officer; the father has substance abuse and domestic assault criminal history; the mother
reports to completing substance abuse and mental health evaluations.
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5. The Court found that placement outside the parental home was necessary because
continued placement in the home would be contrary to the child’s welfare because of
resolved domestic violence, mental health and substance abuse issues and mother’s
incarceration.
6. At disposition on December 11, 2014, the Court adopted its prior findings in addition to
the following: the father completed a substance abuse evaluation and has completed
treatment in the past but has not reengaged in services despite expressing a willingness to
do so; and father has been appropriate with the child during visits.
7. Placement was confirmed with maternal aunt and uncle, Alicia and Wayne Feldhacker,
under supervision of DHS. The Court found that said placement was the least restrictive
and most appropriate under the circumstances.
8. While the mother was released from custody for a short period of time she did schedule an
appointment with DHS and was given information to contact service providers to schedule
visitation. She never called for a visit and did not show up for her appointment with DHS.
The mother contacted the father and tried to entice him with methamphetamine and sex.
The father refused both.
9. The case permanency plan adopted at the dispositional hearing required the following to
allow the child’s safe return home regarding the parents: need to learn how their choices
impact the child and their ability to care for her and provide a safe environment; learn to
communicate in non-violent way; comply with Department of Corrections; gain insight on
how their relationship and fighting impacts the child, her safety and security; demonstrate
ability to remain sober and create a substance free environment for the child; gain insight
into their addiction and how it affects their parenting; and mother need to manage her
mental health, demonstrate ability to care for herself and the child, obtain and maintain
stable housing, and demonstrate an ability to provide an environment free of addiction.
10. The DHS adopted the following services designed to help reduce or eliminate the
adjudicatory harms present in the home: parents cooperate with the Department of
Corrections, participate in individual therapy, complete substance abuse and mental health
evaluations and follow all recommendations; parents attend parenting classes, provide
drugs screens as requested and cooperate with FSRP and follow recommendations; and
visitation remain at discretion of DHS.
11. At the review hearing on June 4, 2015, the Court made the following findings: after some
period of denial, the father admitted to methamphetamine use and completed a substance
abuse evaluation; the father had successfully completed substance abuse outpatient
treatment, been engaged in group and AA meetings and had provided negative drug
screens for March, April and May 2015; the father had benefited from FSRP parenting
supports and attended individual therapy; the father was complying with his probation and
participating in Batterer’s Education Program (BEP); and the father had been appropriate
with the child during weekend visits and did not present any safety concerns if child was
returned to his care; the mother was in jail for violating the No Contact Order and theft
charges; there were concerns regarding the mother’s mental health, lack of compliance
with services, and she continued to deny illegal drug usage but expressed willingness to
get help and attend therapy; and the mother reported to taking medications, admitted some
mental illness but feeling better and awaiting residential placement at Hope Ministries.
12. The child was returned to the father’s custody following the review hearing on June 4,
2015.
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13. Placement of the child with the father was confirmed at the November 17, 2015 review
hearing. As to the mother, the Court found that: she remained in jail for violation of a No
Contact Order and for theft charges; concerns continued regarding her mental health and
denial of illegal drug use despite her expressing a willingness to engage in services; mother
was awaiting a bed at the Women’s Residential Facility. The mother did request visitation,
but one was not scheduled due to the short amount of time the mother was at the residential
facility.
14. Prior to the November review hearing, the mother went back to Polk County Jail and
remained there until she was transferred to the Women’s Residential Facility. She was only
at the facility for about a week before she absconded and did not return. A warrant was
issued for her arrest. The mother was later arrested in January 2016 on an unrelated charge
in Warren County and transported to the Polk County Jail where she remained at the time
of the TPR hearing.
15. To return the child to her mother’s home at this time would subject the child to the
following adjudicatory harms: abandonment; imminent risk of harm due to lack of proper
supervision; and lack of adequate care.
16. There is no bond between the mother and the child given the mother has not been involved
with the child and has not had any visits with the child since the pendency of this matter.
17. There is a very strong, loving bond between the father and the child. The father is meeting
the child’s needs in his care.
18. Reasonable efforts have been made to eliminate or prevent the need for removal of the
child from the mother’s home and termination of the parent-child relationship. Services
offered and provided regarding the mother include: child protective assessments; post
removal conference; parenting classes; FSRP services; drug screens; substance abuse
evaluations and treatment; parent partners; family team meetings; Early Access Services;
mental health services; individual therapy; relative placement; transportation
assistance/gas cards; BEP classes; Department of Corrections services; gift cards; Kinship
Care; recovery support meetings; Women’s Residential Program services; Hope Ministries
services; past CINA/TPR services; and DHS case management and Juvenile Court Services
supervision as outlined in the State’s Exhibits as incorporated herein by reference,
submitted into evidence and made a part of the record.
19. Inquiry has been made, and no Native American tribes have been notified. Accordingly,
the Court finds the Indian Child Welfare Act is not applicable to this case.
20. The best interests of the child would be served by the termination of the mother’s parental
rights.
CONCLUSIONS OF LAW
1. The Court has jurisdiction of the parties and the subject matter as provided in Division
IV of Iowa Code Chapter 232 (2015).
2. The burden of proof is upon the Petitioner to show by clear and convincing evidence
that the best interests of the child would be served by the termination of the parent-child
relationship now existing between the child, R.H., and her mother, Jenny Hass.
3. The Court finds that, by clear and convincing evidence on this record, the State has
proven the following statutory grounds for termination:
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CONSENT TO TERMINATION
Jenny Hass, the biological mother of the child, R.H., has voluntarily and intelligently signed a
Consent to Termination of Parental Rights regarding the child. The Consent was filed on February
25, 2016. The mother desires the termination for good cause, because she is unable to provide for
the child and meet the child’s needs and in order that the child may have a better life. Said consent
has not been revoked. Therefore, there is clear and convincing evidence that the State has met its
burden within the scope and meaning of Iowa Code Section 232.116(1)(a)(2015).
PHYSICIAL ABUSE/NEGLECT
On October 28, 2014, an order was entered adjudicating the child to be Child in Need of Assistance
as defined in Iowa Code Chapter 232, after finding the parent had or was imminently likely to
neglect the child, the child had or was imminently likely to suffer harmful effects as a result of the
failure of the child’s parent to exercise a reasonable degree of care in supervising the child and the
parents’ mental capacity, incarceration or drug abuse resulted in the child not receiving adequate
care.
Subsequent to that adjudication, the child’s mother was offered or received services to correct the
circumstances which led to the adjudication. The mother has been in jail or incarcerated largely
throughout the pendency of this matter for having contact with the father in violation of a criminal
No Contact Order, committing new criminal acts and non-compliance with terms of her probation.
For the short periods in which the mother was not in custody she was either unwilling or unable to
commit to participating in recommended services to address her substance abuse and mental health
issues. There is clear and convincing evidence that despite that offer or receipt of services to the
mother, the circumstances which led to the adjudication continue to exist, all within the scope and
meaning of Iowa Code Section 232.116(1)(d) (2015). Thus, the State has met its burden on this
ground.
NO MEANINGFUL AND SIGNIFICANT CONTACT AFTER REMOVAL
The child was removed from the parent’s custody by a temporary order on October 2, 2014. The
child was adjudicated a CINA on October 28, 2014, and at a review hearing on June 5, 2014, the
child was placed in the temporary legal custody of the father, William Johnson, under the
supervision of DHS. The child has been removed from the mother for a period of at least six (6)
consecutive months.
Significant and meaningful contact includes, but is not limited to, the affirmative assumption by
the parent of the duties encompassed by the role of being a parent. This affirmative duty, in
addition to financial obligations, requires continued interest in the child, a genuine effort to
complete the responsibilities prescribed in the case permanency plan, a genuine effort to maintain
communication with the child, and requires that the parent establish and maintain a place of
importance in the child’s life. Iowa Code Section 232.116(1)(e)(3) (2015).
The mother has not provided any financial support or necessities for the child. The mother has
only inquired of the child on one occasion and did not follow through with opportunities to
schedule visits with the child. The mother has expressed very little if any interest in or concern for
the child. During the pendency of this matter, the mother has not maintained significant and
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meaningful contact with the child during the previous six (6) consecutive months and has made no
reasonable efforts to resume care of the child despite being given the opportunity to do so, all
within the scope and meaning of Iowa Code Section 232.116(1)(e) (2015). Thus, the State has met
its burden on this ground.
TERMINATION OF SIBLING
On October 28, 2014, an order was entered adjudicating the child to be a Child in Need of
Assistance pursuant to Iowa Code Section 232.96. On May 10, 2012, an order was entered in In
the Interest of L.R. and A. H.., and on August 15, 2013, an order was entered in In the Interest of
C. H., both terminating the parental rights of the mother, Jenny Hass, with respect to L.R., A. H.,
and C.H., children, pursuant to Iowa Code Section 232.117, those children being a member of the
same family as R.H. sharing the same biological mother. Based upon this record, there is clear and
convincing evidence that the child’s mother continue to lack the ability or willingness to respond
to services which would correct the situation. This record indicates that an additional period of
rehabilitation would not correct the situation, all within the scope and meaning of Iowa Code
Section 232.116(1)(g)(2015). Thus, the State has met its burden on this ground.
THREE YEARS OLD OR YOUNGER
The child is three years of age or younger, being born on September 18, 2013. On October 28,
2014, an order was entered adjudicating the child to be a Child in Need of Assistance pursuant to
Iowa Code Section 232.96. Also, on that date, an order was entered that removed physical custody
of the child from her mother for at least six (6) months of the last twelve (12) months and for the
last six (6) consecutive months. The child has not had any trial period at the mother’s home.
The mother has failed to engage in recommended substance abuse or mental health services. The
mother’s actions have led her to be in custody or incarcerated largely throughout the pendency of
this matter. The mother has not demonstrated an interest to have the child returned to her care,
despite having had ample opportunity to do so, by failing to participate in services or maintaining
scheduled visitation with the child and continuing to engage in criminal activity that has led to her
being in custody. It is not in the child’s best interest to have her wait any longer.
While patience is allowed parents to remedy their deficiencies, that time must be limited because
the delay may translate into intolerable hardship for the child. In Interest of A.C., 415 N.W.2d
609, 613-614 (Iowa 1987); In Interest of E.B.L., 501 N.W.2d 547 (Iowa 1993); In Interest of C.D.,
524 N.W.2d 432, 435 (Iowa App. 1994). Clear and convincing evidence exists that the child cannot
be returned to the custody of her mother as provided in Iowa Code Section 232.102 at the present
time, all within the scope and meaning of Iowa Code Section 232.116(1)(h) (2015).
Thus, the State has met its burden on this ground.
SUBSTANCE ABUSE
On October 28, 2014, an order was entered adjudicating the child to be a Child in Need of
Assistance pursuant to Iowa Code Section 232.96. On that same date, an order was entered which
transferred the temporary legal custody of the child outside of the mother’s care pursuant to Iowa
Code Section 232.102. The child was returned to the father’s custody on June 5, 2015.
The State alleges that the child’s mother has a severe chronic substance abuse problem and presents
a danger to herself or others. However, the correct language is that a “parent has a substance–
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related disorder”. As the State has alleged an improper basis, the Court does not make a finding as
to this ground. Conversely, the mother did not complete a substance abuse evaluation whereby she
has received such a diagnosis. Despite the record of the mother’s history of substance abuse, and
it being obvious that the child cannot be returned to the mother, both due to her being in custody
and not addressing her substance abuse or mental health issues, this Court, for the aforementioned
reasons, does not find clear and convincing evidence exists that the mother's prognosis indicates
that the child will not be able to be returned to the custody of the child’s mother within a reasonable
period of time considering the child's age and need for a permanent home, all within the scope and
meaning of Iowa Code Section 232.116(1)(l)(2015). Thus, the State has failed to meet its burden
as to this ground.
ADJUDICATORY HARM
A child cannot be returned to the custody of a parent pursuant to Iowa Code Section 232.102 when
any of the grounds for adjudicating the child a Child in Need of Assistance as set forth in Iowa
Code Section 232.2(6) is proven. In Interest of B.K.J., Jr., 483 N.W.2d 608 (Iowa App. 1992).
The threat of probable harm will justify termination of parental rights, and the perceived harm
need not be the one that supported the child’s initial removal from the home. In Interest of M.M.,
483 N.W.2d 812 (Iowa 1992).
Clear and convincing evidence exists when to return the child to the parent’s custody would subject
the child to adjudicatory harm as defined in Iowa Code Sections 232.2(6)(b),(c)(2), and (n) (2015),
to-wit:
c(2) the child has suffered or is imminently likely to suffer harmful effects as a result
of the failure of the child’s parent to exercise a reasonable degree of care in supervising
the child; b. the parent has or is imminently likely to physically abuse or neglect the
child; and n. the parent’s mental condition or capacity, incarceration, or drug or alcohol
abuse results in the child not receiving adequate care.
As the State has proven the aforementioned enumerated grounds for termination under Iowa Code
Section 232.116(1) (2015) by clear and convincing evidence, this Court now considers subsection
(2) of that statute. In Re P.L., 778 N.W. 2d 33 (Iowa 2010). The statutory definition of best
interests includes a consideration of safety, long-term nurturing and growth, along with the
physical, mental and emotional condition and needs of the child. Best interests in this case dictate
termination of the mother’s parental rights.
The child’s best interests require that the mother’s parental rights be terminated. The Court’s
primary consideration is the child’s safety. There are ongoing concerns about the safety of the
child if returned to the care and custody of the mother. The child cannot be safely returned to the
mother both due to her being in custody and due to her inability or unwillingness to address her
mental health and substance abuse issues. The best interest of the child is the primary concern,
both long-range and immediate. In Interest of Dameron, 306 N.W.2d 743, 745 (Iowa 1981); In
Interest of T.A.L., 505 N.W.2d 480, 482 (Iowa 1993); In Interest of B.M., 532 N.W.2d 504 (Iowa
App. 1995). The child needs a long-term commitment to be appropriately nurturing, supportive
for her growth and development, and that appropriately meet her physical, mental and emotional
needs. The father is meeting this criteria.
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Finally, termination need not occur if any one of the exceptions under Iowa Code Section
232.116(3)(2015) is met under the circumstances of this case. The Court finds that only subsection
(a) applies in that the child is placed in the custody of a relative. In May 2015, after the child had
been placed in the father’s care for almost a year, the mother made contact with the father and tried
to bribe him with methamphetamine in the exchange for sex. The father refused both. Given this
record, the mother’s unwillingness or inability to address her substance abuse and mental health
issues, instability, and lack of interest in maintaining meaningful contact with the child, her
repeated and prolonged terms of incarceration, as well as the child’s need for permanency, this
Court concludes that it is not in the child’s best interest for the Court to exercise its discretion not
to terminate. The child will be eligible for adoption in the State of Iowa upon termination of the
mother’s parental rights should the father wish to have his future spouse adopt the child.
RULING AND ORDER
IT IS HEREBY ORDERED, ADJUDGED AND DECREED that the petition in
JV239830 requesting termination of the parental rights of the mother, Jenny Hass, is hereby
granted on the grounds as noted above. The parental rights of Jenny Hass with regards to the child,
R.H., are terminated, and she shall have no rights from this day forward and have no further interest
in said child.
The custody of the child shall remain with the father, William Johnson, under the
supervision of DHS. Guardianship of child is placed with the father, William Johnson.
An appeal of this decision may be taken by an aggrieved party pursuant to Iowa Rules of
Appellate Procedure 6.201 – 6.205. The notice of appeal must be filed within fifteen (15) days
of the entry of this order. To perfect the appeal, a petition must be filed within fifteen (15)
days thereafter. Iowa Rules of Juvenile Procedure 8.21.
The Clerk shall send a copy of this order to the child’s Guardian ad Litem, the child’s
mother, the child’s father, counsel of record, DHS and the case scheduler. Further, the Clerk
shall remove the mother, Jenny Hass, from further notice regarding CINA JV237577.
SO ORDERED THIS 16TH DAY OF MARCH 2016.
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IN THE DISTRICT COURT OF IOWA, IN AND FOR POLK COUNTY
(JUVENILE DIVISION)
IN THE INTEREST OF

JUVENILE NO: JVJV244841

T.A.,

FINDINGS OF FACT, CONCLUSIONS
OF LAW AND TERMINATION ORDER

MINOR CHILD.

On October 15, 2018, the court held a contested termination hearing pursuant to Iowa Code
Section 232.117 to determine whether the parent-child relationship now existing between T.A.,
the child, and Angela McCarty and Donnell Pearl, the child’s parents, should be terminated.
Present for the hearing were the following:
Child’s Guardian ad Litem, ConGarry Williams
Assistant County Attorney, Annette Taylor
Debra Chelsey, Iowa Department of Human Services (DHS) Caseworker
Angela McCarty, mother
Nicholas Dial, mother’s attorney
Donnell Pearl, father (by telephone)
Nicolas Bailey, father’s attorney
Others: Family Safety, Risk and Permanency (FSRP) worker; foster mother; maternal
grandmother; maternal aunt; paternal grandmother; paternal aunts
The child was not present at the hearing, and her presence was waived. Notice of this
hearing and a copy of the petition were served on the parents, Angela McCarty and Donnell Pearl.
The proceeding was reported by a certified court reporter, Kailey Castrejon. The court heard
testimony from both parents. The court received the following exhibits into evidence by Electronic
Document Management System (EDMS) in support of termination grounds and with regards to
the best interest and exception analysis in the Child in Need of Assistance (CINA), JV242812, and
termination files, respectively, Exhibits #25-28/#1-8 as stated on the record and incorporated
herein. The Court took judicial notice of the underlying CINA matters, including all rulings and
prior orders.
FACT:

Pursuant to Iowa Code Section 232.117, the court makes the following FINDINGS OF

1. The child is three years of age, having been born on July 30, 2017, and resides in Polk
County, Iowa.
2. Angela McCarty, the biological mother of the child resides in Polk County, Iowa.
Donnell Pearl is the child’s biological father as established by paternity testing on October 10,
2017. He is incarcerated.
3. The petitioner is an Assistant County Attorney for Polk County, Iowa, Annette Taylor.
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4. On August 22, 2018, the State of Iowa (hereinafter the state) petitioned this court,
pursuant to Section 232.111 of the Code of Iowa, for the termination of the parental rights of the
biological mother and father of the child. The petition is in the form required by Iowa Code Section
232.111 and contains the information, statements and verifications required by that statute.
5. On petitioner’s application, ConGarry Williams, attorney at law, of Polk County, Iowa,
was appointed as Guardian ad Litem to represent the child in these proceedings.
6. By court order entered on August 22, 2018, the hearing on the Petition for Termination
of Parental Rights was scheduled for the 15th day of October 2018, at 2PM. Acceptances/Proofs
of Service, entries of appearance and Affidavit of Publication confirm that all necessary parties
have been given notice of the time, place and purpose of this hearing in accordance with the
requirements of Iowa Code Section 232.112 and have been fully advised that unless they appear
and defend at such time and place, the parental rights of the biological mother and the father will
be terminated.
7. The child was removed at birth by temporary order with consent of her mother on
August 1, 2017, after the child tested positive for THC and amphetamine. The mother had initially
stated that she did not want to take the child home from the hospital but failed to set up an adoption
plan. At that time, the child was placed in the temporary legal custody of DHS for purposes of
foster care placement. The removal was confirmed following a court hearing on August 14, 2017,
after the court made a finding of imminent danger to the child’s life or health if allowed to return
home. Specifically, the court found that the child tested positive at birth for methamphetamine and
amphetamine; the mother admitted to regular use of THC and methamphetamine; and the mother
has been the subject of three prior child protective assessments (CPA). The mother reported an
intent to be reunified with the child and to engage in services. She was made aware of family
treatment court and ordered to observe. Paternity had not been established. On August 3, 2017, the
state filed a petition alleging the child to be a Child in Need of Assistance pursuant to Iowa Code
Sections 232.2(6)(c)(2), (6)(n) and (6)(o). The petition was later amended to reflect the child’s
correct name and the established father’s name.
8. By court order entered October 23, 2017, the child was adjudicated to be a Child in
Need of Assistance as defined in Iowa Code Section 232.2(6). The court adopted its prior findings
and made the additional findings of fact that the mother had significant health issues. In April
2017, the mother was found on the floor foaming at the mouth, and hospital staff believed she had
suffered from a neoplasm mass. The mother had not complied with a requested September 18,
2017 drug sweat patch and then failed to have it removed when requested. The mother had
completed a substance abuse evaluation and enrolled in services, but failed to attend any sessions.
Donnell Pearl was established at the child’s father.
9. At disposition on November 8, 2017, the court upheld its prior findings and placement
outside of the home continued to be necessary. The child remained in the temporary legal custody
of DHS for the purposes of foster care placement. The court found that the child could not be
returned home and be protected from harm, which would justify her adjudication as a Child in
Need of Assistance. The court made additional findings that the mother had not engaged in
treatment or mental health services. While she did observe family treatment court, she elected not
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to participate. At the time of hearing, the mother reported a willingness to complete a new
evaluation and reconsider family treatment court. The father was in Polk County Jail on drug
possession with intent charges. He expressed concern for the child and his intent to engage in
services and have child placed with his relatives.
10. The case permanency plan adopted at the dispositional hearing required the following
changes to allow the child to safely return home: Mother needs to honestly address safety concerns
surrounding her substance use and mental health; address her physical health and cooperate with
diagnosis and treatment for brain mass; and demonstrate ability to manage her mental health and
care for her child and meet all her needs in a safe and stable home environment.
11. At a review hearing on February 12 2018, the court adopted its prior findings and
confirmed its prior orders. Placement outside the home continued to be necessary due to the
mother’s unresolved substance abuse issues and homelessness and the father being in custody. The
mother completed a new evaluation on October 24, 2017, and was diagnosed with mild
Amphetamine Type Use Disorder and moderate Cannabis Type Use Disorder. She was homeless
and struggled to participate in services. She did not provide drug screens as requested and was not
participating in mental health or substance abuse services. Again, at the time of hearing, she
reported an intent to engage in residential treatment. She had been consistently attending
interactions and was attentive to the child’s needs. The father was now incarcerated in Mt. Pleasant.
12. The Department of Human Services has offered services to the family designed to help
reduce or eliminate the adjudicatory harms present in the home and reasonable efforts have been
made to eliminate or prevent the need for removal of the child from the home and termination of
the parent/child relationship. Services were offered and provided to the parents as outlined in the
exhibits, incorporated herein by reference, submitted in to evidence and made a part of the record.
13. At permanency on August 14, 2018, the court adopted its prior findings and confirmed
it prior orders. The mother continued to struggle with full engagement in services. She completed
another new evaluation on March 19, 2018, and was diagnosed with moderate Amphetamine Use
Disorder and severe Cannabis Use Disorder. The mother had been arrested in February 2018 and
June 2018 with methamphetamine in her possession. She continued to consistently attend
interactions and was responsive and attentive to the child’s needs. As she had in the past, at the
time of hearing, she reported an intent to engage in residential treatment, but she still had not done
so. The father pled guilty to a class C drug possession, was incarcerated and scheduled for release
in June 2018. He had not participated in any services or had any contact with DHS.
The court found placement outside the home continued to be necessary and a return to the
home would be contrary to the child’s welfare due to mother’s unresolved substance abuse and
mental health issues, and the father’s incarceration and substance abuse history. The court directed
the state to institute termination proceedings.
14. At the termination hearing on October 15, 2018, the mother admitted that she had
missed interactions with the child due to not feeling well. She admitted she used marijuana and
methamphetamine two weeks prior to the hearing. She was now just engaged in residential
treatment, which was a condition of her plea agreement on criminal charges. She acknowledged
needing more time to address her mental health and substance abuse issues, as well as parenting.
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The mother admitted it may take more than six months to address those deficiencies that affect her
ability to have the child safely returned to her care, albeit, believing the child could be placed
immediately with her in residential treatment. She had just started to engage in parenting services.
The father took accountability for his actions that led him to be incarcerated. He failed to
comply with terms of his release by consuming alcohol. He was only in the community for about
three and a half weeks before he returned to prison. He admitted to being an addict and completing
treatment while in custody. While desiring to establish a relationship with his child, the father
displayed credulous insight on his choices, circumstances, and the best interest of his child.
15. To return the child to her home at this time would subject the child to adjudicatory
harms as a result of mother’s continued illegal drug use and unresolved mental health issues and
father’s abandonment.
16. There is no bond with the father and the child. The mother has a loving bond with the
child whom she sees professionally supervised three times a week.
17. The child’s current foster care placement has a strong, close, loving bond with the
child; and it is a long-term concurrent plan for the child.
18. Inquiry has been made, and no Native American heritage has been noted, accordingly
the court finds the Indian Child Welfare Act is not applicable to this case.
19. The best interests of the child would be served by establishing permanency for the
child. This court has determined, based upon this record and totality of the facts presented before
this court, that permanency can best be achieved by a termination of parental rights and adoption.
CONCLUSIONS OF LAW
1. The court has jurisdiction of the parties and the subject matter as provided in Division
IV of Iowa Code Chapter 232.
2. The burden of proof is upon the petitioner by clear and convincing evidence.
ABANDONMENT OR DESERTION
This court makes no findings and draws no conclusions as to the scope and meaning of
Iowa Code Section 232.116(1)(b).
LACK OF SIGNIFICANT CONTACT
A significant and meaningful contact includes but is not limited to the affirmative
assumption by the parents of the duties encompassed by the role of being a parent. This affirmative
duty, in addition to financial obligations, requires continued interest in the child, a genuine effort
to complete the responsibilities prescribed in the case permanency plan, a genuine effort to
maintain communication with the child, and requires that the parents establish and maintain a place
of importance in the child’s life. Iowa Code Section 232.116(1)(e)(3).
On October 24, 2017, an order was entered adjudicating the child to be a Child in Need
of Assistance pursuant to Iowa Code Section 232.96. On November 2, 2017, an order was entered
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which transferred custody of the child from the child’s parents for placement pursuant to Iowa
Code Section 232.102, and the child has been removed from the custody of her parents since that
date. While not learning of his paternity until October 2017, Donnell Pearl has not provided for
the child’s care or upkeep, or had any visits with the child. The father did not request to see the
child until sometime in February 2018, after he had gone back to prison. He did not engage in
services with DHS or make contact to have interactions with the child during the short period of
time he was released from custody until he went back to prison.
Therefore, this court finds that clear and convincing evidence exists that the father has not
maintained significant or meaningful contact with the child during the last six consecutive months
despite having an opportunity to do so. The DHS determined, given the child’s age and distance
to the facility and the father being unknown to the child, it was not in the child’s best interest to
have the child transported to the prison facility. The father, however, prior to his incarceration, had
opportunities but did not engage or request interactions.
Thus, the state has met its burden regarding termination as it relates to the father under
Iowa Code Section 232.116(1)(e). The state, however, based upon this record, has failed to meet
its burden as to the mother and this subsection.
THREE YEARS OLD OR YOUNGER
The child is three years of age or younger, being born on July 30, 2017. On October 24,
2017, an order was entered adjudicating the child to be a Child in Need of Assistance pursuant to
Iowa Code Section 232.96. On November 8, 2017, an order was entered which removed physical
custody of the child from her parents for at least six (6) months or for the last six (6) consecutive
months and any trial period at home has been less than thirty (30) days. The child has never been
returned home since the initial removal on August 1, 2017. The mother has not progressed past
supervised visits, and the father has never seen the child.
The father, while not learning of his paternity until October 2017, was given an opportunity
to engage in services and establish a relationship with the child prior to being sentenced back to
prison, where he remained at the time of hearing. Throughout this matter, the court has tried to
impress upon the mother the urgency and necessity to fully engage in services to adequately
address her mental health and substance abuse issues. The mother, by her own admission, believes
it will be more than six months before she could adequately address her issues before the child
could be safely returned. Despite the mother reporting at the time of hearing she was now engaged
in residential treatment, given her long history of use and mental health issues, her lack of prior
engagement in services to adequately address those issues and inability to demonstrate sobriety in
the community, coupled with the child’s need for permanency, this court cannot find the child can
be returned home.
Therefore, clear and convincing evidence exists that the child cannot be returned to the
custody of the child’s mother or father at this time, as provided in Iowa Code Section 232.102 at
the present time, all within the scope and meaning of Iowa Code Section 232.116(1)(h). The state
has met its burden under this subsection as to both parents.
SUBSTANCE ABUSE
On October 24, 2017, an order was entered adjudicating the child to be a Child in Need
of Assistance pursuant to Iowa Code Section 232.96. On November 8, 2017, an order was entered
which transferred custody of the child from her parents for placement pursuant to Iowa Code
Section 232.102.
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The mother completed a number of substance abuse evaluations over the course of these
proceedings because she failed to follow through with the recommended treatment. She met DSM
5 criteria for Severe Cannabis Use Disorder following her most recent evaluation, and outpatient
treatment was recommended. Given the mother continued relapse and admitted use of
methamphetamine and marijuana just two weeks prior to the hearing, her failure or inability to
adequately to address her mental health and addiction, and having only have engaged in residential
treatment for five days, this Court finds that the mother continues to present a danger to herself
and others.
Clear and convincing evidence exists that the mother’s prognosis indicates that the child
cannot be returned to the mother within a reasonable period of time considering the child's age and
need for a permanent home and the mother’s inability to unwillingness to maintain sustained
sobriety, all within the scope and meaning of Iowa Code Section 232.116(1)(l).
The state has failed to meet its burden as to this ground, however, regarding the father as
there is no record that he meets criteria for a severe substance-related disorder.
THREAT OF PROBABLE HARM
Clear and convincing evidence exists that to return the child to the parent’s custody
would subject the child to adjudicatory harm as defined in Iowa Code Sections 232.2(6)
232.2(6)(a), (6)(c)(2), (6)(n) and (6)(o); and to-wit:
a. a parent, guardian or other custodian has abandoned or deserted the child;
…
c. the child has suffered or is imminently likely to suffer harmful effects as a result of
either of the following:
….
(2) the failure of the child’s parent, guardian, custodian, or other member of the
household in which the child reside/resides to exercise a reasonable degree of
care in supervising the child;
n. a parent's or guardian's mental capacity or condition, imprisonment, or drug or alcohol
abuse results in the children not receiving adequate care.
o. in whose body there is an illegal drug present as a direct and foreseeable consequence
of the acts or omissions of the child's parent, guardian or custodian.
BEST INTEREST
As the state has proven the aforementioned enumerated grounds for termination under Iowa
Code Section 232.116(1) (2017) by clear and convincing evidence, this court now considers
subsection (2) of that statute. In Re P.L., 778 N.W. 2d 33 (Iowa 2010). The statutory definition
of best interest includes a consideration of safety, long-term nurturing and growth, along with the
physical, mental and emotional condition and needs of the child. Best interest in this case dictate
termination of the mother’s and father’s parental rights.
The child’s best interest require that the parental rights be terminated. The court’s primary
consideration is the child’s safety. Simply, the child cannot be returned to the care of her father,
who is incarcerated. Furthermore, there are ongoing concerns about the safety of the child if
returned to the care and custody of the mother. The child cannot be safely returned to her mother.
6

The best interest of the child is the primary concern, both long-range and immediate. In Interest
of Dameron, 306 N.W.2d 743, 745 (Iowa 1981); In Interest of T.A.L., 505 N.W.2d 480, 482 (Iowa
1993); In Interest of B.M., 532 N.W.2d 504 (Iowa App. 1995). The child needs a long-term
commitment to be appropriately nurturing, supportive for her growth and development, and that
appropriately meet her physical, mental and emotional needs. The child is in a pre-adoptive
placement that meets these criteria.
REASONS NOT TO TERMINATE
Finally, termination need not occur if any one of the exceptions under Iowa Code Section
232.116(3) is met under the circumstances of this case. When considering the exceptions, the
factors are not mandatory but permissive. In re A.M., 843 N.W.2d at 113 (quoting In re D.S., 806
N.W.2d 458, 474-75 (Iowa Ct. App. 2011)). Further, the Court may use its discretion in
determining what is in the best interest of the child when considering whether to apply the
contravening factors in the section to preserve the parent-child relationships. In re A.M., 843
N.W.2d at 113. This Court finds that the only exception to be considered is pursuant to Iowa Code
Section 232.116(3)(c), given the closeness of the parent-child relationship of the mother.
Given this record, and despite the abovementioned qualifying exception, this court does
not find that an exercise of its discretion is warranted. Specifically, the mother’s long substance
abuse and unregulated mental health history, coupled with her unwillingness or inability to
adequately address those issues, her continued illegal substance use, most notably, a few weeks
prior to the termination hearing, in addition to the length of time the child has been out of her care
and the child’s age and need for permanency, do not lead this court to find by clear and convincing
evidence that the termination would be detrimental to the child due to the closeness of the parentchild relationship.
Facts sufficient to establish the grounds for termination of the parental rights of the mother
and the father have been established by clear and convincing evidence. Termination of parental
rights is in the best interest of the child for the reasons as detailed above. The Iowa Department of
Human Services is a capable agency to act as guardian and custodian of the child.
IT IS HEREBY ORDERED, ADJUDGED, AND DECREED as follows:
1. The Petition filed August 22, 2018, asking that the parental rights of the mother, Angela
McCarty, and father, Donnell Pearl, of the child, T.A., is granted on the grounds set forth above.
The parental rights of Angela McCarty and Donnell Pearl to T.A. are terminated, and they shall,
from this date forward, have no further interests in said the child.
2. The child shall continue in the custody of the Department of Human Services and be
placed in the guardianship of the Commissioner of the Department of Human Services for purposes
of adoption. The child’s guardian shall submit a case permanency plan to the court and make every
effort to establish a stable placement for the child by adoption or other permanent placement.
Within forty five (45) days of receipt of this order and every forty five (45) days thereafter until
otherwise ordered the child’s guardian shall report to the court regarding reasonable efforts made
to place the child for adoption or providing rationale as to why adoption would not be in the child’s
best interest.
3. ConGarry Williams shall continue to act as Guardian ad Litem of the child until such
time as this court or any other court shall direct.
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4. The mother and father shall be removed from any further notice of this and the
underlying CINA matter, JV242812, upon tolling of appeal.
5. A review hearing to determine the child’s placement, custody and supervision shall be
held under Iowa Code Section 232.117(6) and will be set by separate order.
NOTICE is given that an appeal by an aggrieved party from this order must be taken
pursuant to Iowa R. App. P. 6.5(2) by filing a notice of appeal within 15 days of the entry of
this order, with a petition of appeal filed within 15 days thereafter.
SO ORDERED this 3rd day of December 2018.
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POTTERFIELD, Presiding Judge.
A mother and father separately appeal the termination of their parental
rights to their child, T.A., born in July 2017. Parental rights were terminated
pursuant to Iowa Code section 232.116(1)(h) (2018) as to both parents,
232.116(1)(l) as to the mother, and 232.116(1)(e) as to the father. On appeal,
both parents argue the State did not prove the grounds for termination and the
district court improperly denied their requests for an additional six months to
achieve reunification. The father additionally argues termination is not in the
child’s best interest, the Iowa Department of Human Services (DHS) did not
make reasonable efforts toward reunification, and the district court should have
placed the child in a guardianship to avoid termination.
I. Background Facts and Proceedings.
T.A. was removed from the mother’s care on August 1, 2017, due to the
presence

of

amphetamine

and

tetrahydrocannabinol (THC), the active

component of marijuana, in the child’s body at birth. The mother admitted to
using methamphetamine and marijuana throughout her pregnancy. The mother
left the child in the hospital without naming the child or signing the birth
certificate. She initially consented to the child’s removal. In October, T.A. was
adjudicated a child in need of assistance (CINA) and paternity was established.
A dispositional hearing was held in November.

The mother’s untreated

substance-abuse issues were a concern. T.A. remained in foster care.
A review hearing was held in February 2018.

T.A. remained in the

custody of DHS due to the mother’s untreated substance-abuse issues and
homelessness. A permanency hearing was held in August, and the State filed a
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petition to terminate. The mother and father requested and were denied a sixmonth extension. A termination hearing was held in October.
The mother has significant substance-abuse issues and reported she has
been a regular user of methamphetamine and marijuana since adolescence.
She was arrested in February 2018 and again in June for possession of
methamphetamine. In August, at the permanency hearing, the mother still did
not have employment, housing, or transportation. The mother admitted to using
marijuana and methamphetamine two weeks before the October termination
hearing. At the time of the termination hearing, the mother had been engaged in
residential substance-abuse treatment for two weeks, which was a condition of
her plea agreement for possession of methamphetamine.
The father did not learn T.A. was his child until after T.A.’s birth, at which
time the father was in jail on pending criminal charges.
subsequently sentenced and incarcerated.

The father was

While he requested visitation in

prison, the district court determined due to T.A.’s age, the distance to the father’s
prison, the lack of prior contact, and the prison’s visitation facilities, visitation was
not appropriate. After the father was released to a halfway house, he violated his
parole within one month and was again incarcerated.

The father was

incarcerated at the time of the termination hearing and has had no contact with
T.A.
II. Standard of Review.
We review termination proceedings de novo. In re A.B., 815 N.W.2d 764,
773 (Iowa 2012). We are not bound by the factual findings of the district court,
but we do give them weight—especially when assessing witness credibility. Id.
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“Grounds for termination must be prove[d] by clear and convincing evidence.” In
re J.E., 723 N.W.2d 793, 798 (Iowa 2006). “Our primary concern is the best
interests of the child.” Id.
III. Discussion.
“When the juvenile court terminates parental rights on more than one
statutory ground, we may affirm the juvenile court’s order on any ground we find
supported by the record.” A.B., 815 N.W.2d at 774. The mother argues the
State did not prove the elements of section 232.116(1)(h) because the child
could be returned to her care at the time of the termination hearing. The father
argues the district court “erred in finding that the State had proven certain
grounds for termination under Iowa Code section 232.116(1)” but does not
specify which grounds he is contesting. As to both the mother and father, the
State has proved the grounds under section 232.116(1)(h), which allows
termination when:
(1) The child is three years of age or younger.
(2) The child has been adjudicated a child in need of
assistance pursuant to section 232.96.
(3) The child has been removed from the physical custody of
the child’s parents for at least six months of the last twelve months,
or for the last six consecutive months and any trial period at home
has been less than thirty days.
(4) There is clear and convincing evidence that the child
cannot be returned to the custody of the child’s parents as provided
in section 232.102 at the present time.
T.A. was eighteen months old at the time of the termination hearing. She
was adjudicated a CINA in October 2017. T.A. has never been in the physical
custody of either parent. At the time of the termination hearing, the mother was
engaged in substance-abuse treatment at a residential facility; the father was
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incarcerated. The mother contends T.A. could have been placed with her at the
facility. The mother has no history of stable housing and has been homeless for
the duration of T.A.’s life. Improvement on the eve of termination is not enough
for T.A. to safely be placed in her mother’s care. See In re C.B., 611 N.W.2d
489, 495 (Iowa 2000) (finding “the changes in the two or three months before the
termination hearing, in light of the preceding eighteen months, are insufficient”);
see also In re D.W., 791 N.W.2d 703, 707 (Iowa 2010) (finding termination
appropriate even though the mother did “display some improvement in some
areas and was currently committed to sobriety”); In re J.R., No. 17-0070, 2017
WL 1735914, at *2 (Iowa Ct. App. May 3, 2017) (finding termination appropriate
even though the mother secured appropriate housing two months before the
adjudication hearing, stating, “We find her current living situation has not been
sustained long enough to show she is able to maintain it”).
Here, the mother failed to engage in substance-abuse treatment until two
weeks before the termination hearing, over a year after T.A. was removed. She
admitted to using methamphetamine two weeks before the termination hearing.
T.A. could not be placed in her father’s care at the time of the termination hearing
because the father was incarcerated. There is clear and convincing evidence
supporting termination of each parent’s parental rights under Section
232.116(1)(h).
Both parents argue the district court improperly denied their request for an
additional six months to achieve reunification. Iowa Code section 232.104(2)(b)
allows the court to grant parents an additional six months when there are
“specific factors, conditions, or expected behavioral changes” to cause the court
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to believe there will no longer be a need for removal at the end of the six months.
“[O]ur legislature has established a limited time frame for parents to demonstrate
their ability to be parents.” J.E., 723 N.W.2d at 800. “Once the limitation period
lapses, termination proceedings must be viewed with a sense of urgency.” C.B.,
611 N.W.2d at 495.

On our de novo review, we conclude the district court

appropriately declined to extend the time for reunification for an additional six
months.
The mother’s recent progress after more than a year of removal, her
consistently unstable housing situation, and her noncompliance with DHS
recommendations regarding mental-health treatment all indicate the need for
removal would still be present at the end of an additional six months.
The father argues there would be no additional harm if a six-month
extension were granted, claiming his situation is similar to the situation in In re
K.M., where the child would experience no disruption from the district court
granting an extension. No. 16-0795, 2016 WL 4379375 at *7–9 (Iowa Ct. App.
Aug. 17, 2016).
The father’s situation is distinguishable from K.M. In that case, the mother
was incarcerated, but was to be released two weeks from the date of the hearing,
had extensively participated in classes and programs offered by the department
of corrections, had secured housing in a different community away from her prior
drug use, had transportation and two jobs lined up, and had a preexisting
relationship with the child. Id. In K.M., the mother had taken concrete steps to
be able to care for her child within six months. Id. Here, the father has not taken
steps toward being able to care for his child. At the time of the termination
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hearing, the father was unsure when he would be placed in a halfway house. A
parent’s past performance may be indicative of the quality of future care the
parent is capable of providing. See In re L.L., 459 N.W.2d 489, 493–94 (Iowa
1990). Here, the father has been incarcerated for most of the child’s life, and he
has yet to establish a period of sobriety outside of a structured setting. The
father’s past performance does not indicate the child could be placed with him in
the next six months.
The foster parents of T.A. have stated they would adopt her, so T.A. could
continue living with them. Permanency is in her best interests. The district court
appropriately declined to extend the time period for reunification for both parents.
The father argues termination is not in T.A.’s best interests but does not
enumerate the reasons why. The father and T.A. do not have a bond, as they
have never met. T.A. has lived her entire life with her foster family, and they are
willing to adopt her. Termination is in T.A.’s best interests.
The father argues he was not provided reasonable efforts because he was
not given a chance to have visitation with T.A.

“The concept of reasonable

efforts broadly includes ‘a visitation agreement designed to facilitate reunification
while protecting the child from the harm responsible for the removal.’” In re C.H.,
652 N.W.2d 144, 147 (Iowa 2002) (citation omitted).
The services required to be supplied an incarcerated parent,
as with any other parent, are only those that are reasonable under
the circumstances. In determining what services are reasonable
under the circumstances, the department may wish to consider
some or all of the following factors, among others, if applicable: the
age of the child[], the bonding the child[] have or do not have with
their parent, including any existing clinical or other
recommendations concerning visitation, the nature of parenting
deficiencies, the physical location of the child and the parent, the
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limitations of the place of confinement, the services available in the
prison setting, the nature of the offense, and the length of the
parent’s sentence. The department has an obligation to make a
record concerning its consideration of this issue.
In re S.J., 620 N.W.2d 522, 525 (Iowa Ct. App. 2000).
The father first requested visitation after he was imprisoned and
consistently requested visitation thereafter. The district court ordered DHS to
evaluate the appropriateness of visitation at the father’s correctional facility.
Here, DHS workers decided to not facilitate visitation for a variety of reasons,
including “the child’s age, her lack of a relationship with [the father], the physical
distance between the child’s placement and the prison, the limitations of the
prison, and the length of [the father’s] sentence.”

At the time the father

requested visitation, T.A. was less than a year old and had no bond with the
father. Additionally, visitation would involve a four-hour round-trip drive for T.A.,
and the prison did not have appropriate visitation facilities. As our supreme court
noted in In re L.M., 904 N.W.2d 835, 840 n.9 (2017), “Whether visitation for an
incarcerated parent should be ordered as a reasonable effort toward reunification
when timely raised by the parent will depend on the circumstances of each case.”
Here, we conclude the department complied with the reasonable-efforts
mandate.
Further, even if DHS had provided visitation services, it would not have
changed the outcome of the case, as the father was unable to care for T.A. at the
time of the termination hearing because of his incarceration.

See C.B., 611

N.W.2d at 495 (“Moreover, the failure of the DHS to provide visitation in the last
months before the termination hearing did not impact the outcome of the case.
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At the time of the termination hearing, there was clear and convincing evidence
the children could not be returned to the care of H.W.”).
Finally, the father argues the child should have been placed in a
guardianship with the paternal grandmother to avoid termination. Iowa Code
section 232.116(3)(a) allows the court to forestall termination when a relative has
legal custody of the child. The court’s option to place the child in a guardianship
and not terminate the parent’s parental rights is permissive, not mandatory. In re
A.S., 906 N.W.2d 467, 475 (Iowa 2018). The burden is on the parent to establish
that a factor weighing against termination should be applied. Id. at 476. “[A]
guardianship is not a legally preferable alternative to termination.” Id. at 477.
Guardianship is not as permanent as termination and adoption. Id. at 478. Here,
where the father has no previous relationship with the child, and it was unclear at
the time of the termination hearing whether the paternal grandmother would be a
suitable guardian for the child, we cannot say the district court should have
placed T.A. in a guardianship to save the parent-child relationship.
AFFIRMED ON BOTH APPEALS.
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IN THE DISTRICT COURT OF IOWA, IN AND FOR POLK COUNTY
(JUVENILE DIVISION)
IN THE INTEREST OF

JUVENILE NO: JVJV243544

J.M.,

FINDINGS OF FACT, CONCLUSIONS
OF LAW AND TERMINATION ORDER

CHILD.

On June 4, 2018, and June 13, 2018, the Court held a contested termination hearing
pursuant to Iowa Code Section 232.117 to determine whether the parent-child relationship now
existing between J.M., the child, and Danielle Leon, the child’s mother, and any putative, unknown
father(s), should be terminated. Present for the hearing were the following:
Child’s Guardian ad Litem: Kimberly Graham
Assistant County Attorney: Jordan Brackey
Iowa Department of Human Services Caseworker: Katie Gosch
Danielle Leon, mother
Teresa Pope, attorney for the mother
Custodian, Margaret Leon-Light
Others: Family Safety, Risk and Permanency (FSRP) supervisor and intern
The child was not present at the hearing, and his presence was waived. Notice of this
hearing and a copy of the Petition was served on the mother, Danielle Leon. The State filed an
affidavit of publication on January 23, 2018, informing all putative, unknown fathers of the dates
of the original hearing. No putative father has made themselves available to the Court or the
Department of Human Services (DHS). The Court finds that all parties received necessary notice
under the Iowa Code, and it was in the child’s best interest to proceed in the absence of any
unknown, putative father(s).
The proceeding was reported by a certified court reporter, Mary Meyer. The Court heard
testimony from Danielle Leon, Katie Gosch and Margaret Leon-Light. The Court received the
following exhibits into evidence by Electronic Document Management System (EDMS) in support
of termination grounds and with regards to the best interest and exception analysis in the Child in
Need of Assistance (CINA) and termination files, respectively, Exhibits #37-40, 44-56 and #1-20
as stated on the record and incorporated herein.
The Court took judicial notice of the underlying CINA matters, including all rulings and
exhibits in JV241182.
FACT:

Pursuant to Iowa Code Section 232.117, the Court makes the following FINDINGS OF

1. The child, at the time of this writing, is three years of age, having been born on June 21,
2018, and resides in relative placement with maternal great-grandmother, Margaret Leon Light, in
Polk County, Iowa.
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2. Danielle Leon, the biological mother of the child resides in Polk County, Iowa. The
child’s biological father is unknown. The child was originally believed to be the son of J.M., Sr.,
who was excluded from being the father by paternity testing. No other putative father(s) have
participated in any paternity testing. The State published notice, but no father(s) has made himself
available for services.
3. The Petitioner is an Assistant County Attorney for Polk County, Iowa, Jordan Brackey.
4. On December 7, 2017, the State of Iowa (hereinafter the State) petitioned this Court,
pursuant to Section 232.111 of the Code of Iowa, for the termination of the parental rights of the
biological mother and any and all unknown, putative father(s) of the child. The Petition is in the
form required by Iowa Code Section 232.111 and contains the information, statements and
verifications required by that statute.
5. On Petitioner’s application, Kimberly Graham, attorney at law, of Polk County, Iowa,
was appointed as Guardian ad Litem to represent the child in these proceedings.
6. By Court Order entered on December 13, 2017, the hearing on the Petition for
Termination of Parental Rights was scheduled for the 30th day of January 2018, at 10AM. The
Court found good cause to continue the hearing to March 23, 2018, and later again to June 4, 2018,
and June 13, 2018. Acceptances/Proofs of Service, entries of appearance and Affidavit of
Publication confirm that all necessary parties have been given notice of the time, place and purpose
of this hearing in accordance with the requirements of Iowa Code Section 232.112 and have been
fully advised that unless they appear and defend at such time and place, the parental rights of the
biological mother and any unknown, putative father(s) will be terminated.
7. The child was removed by temporary order from his home on September 20, 2016, due,
in part, to allegations of mother’s admitted methamphetamine use and a positive drug screen
provided to her probation officer on September 15, 2016. At that time, the child was placed in
relative placement with who were believed to be paternal grandmother and step-grandfather,
Nancy and Timothy Hopper, under the supervision of DHS. The removal was confirmed
following a court hearing on September 26, 2018, after the Court made a finding of imminent
danger to the child’s life or health if allowed to return home. Specifically, the Court found: The
mother admitted to using methamphetamine on Tuesday 9/13/16 after attending a NA/AA meeting.
She was unable to provide a drug screen for her probation officer while the child was in her care.
The father was contacted to pick up the child after the mother was unable or unwilling to provide
a drug screen after two hours. On 9/15/16, the mother’s drug screen was positive for
methamphetamine, and she signed an admission of use. The mother has founded child protective
assessments in July 2015 after the child tested positive for amphetamine and methamphetamine at
birth, and in March 2009 after a sibling, age 3, tested positive for methamphetamine and due to
mother’s illegal drug use. The mother has a December 2010 Class B felony drug
possession/delivery conviction. The mother has a prior December 2009 sibling termination of
parental rights due, in part, to neglect and substance abuse issues. The father acknowledged
currently using marijuana multiple times a week while caring the child. Father’s September 19,
2016 hair drug test was positive for THC. The father completed a substance abuse assessment on
September 20, 2016, where he reported his occasional marijuana use. The father did not meet
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DSM 5 criteria for a substance abuse disorder. He also reported the devastation of the mother’s
miscarriage of their second child. The parents were informed of Recovery Court and ordered to
observe.
8. By Court Order entered December 2, 2016, the child was adjudicated to be a Child in
Need of Assistance as defined in Iowa Code Section 232.2(6). The Court adopted its prior findings
and made the additional findings of fact: The mother was actively participating in Recovery Court.
She had previously admitted to needing higher level of treatment but expressed concern over
losing her job and housing. Mother was previously successfully discharged from mental health
services in 2015. The mother began participating in mental health services in October 2016 and
is fully engaged. The mother is currently engaged in substance abuse treatment, and her counselor
indicates the mother is making good progress. The mother desires to have the child placed with
her relatives as J.M. has been determined not to be the child’s biological father. Mother reports
she has not seen the child, who is currently placed with Mr. Mueller’s family, in two weeks.
Mother’s November 2016 drug screen patch results are pending.
9. Following the adjudication, the child was placed in the temporary legal custody of
relative placement with maternal cousin, Stephanie Courtney, and maternal great-grandmother,
Margaret Leon-Light.
10. At disposition on January 9, 2017, the Court upheld its prior findings and placement
outside of the home continued to be necessary. The Court found that the child could not remain in
his home and be protected from physical abuse or neglect or another harm which would justify his
adjudication as a Child in Need of Assistance. The Court made additional findings that: The
mother has continued to struggle with her sobriety; mother provided a positive drug screen for
methamphetamine in November 2016; mother suffered from post-partum depression and anxiety;
she currently has medication management; mother did obtain a new substance abuse evaluation
at House of Mercy with a recommendation for inpatient treatment; mother is currently on the
waitlist for inpatient; mother is participating in therapy on a weekly basis; mother is very loving
and affectionate toward the child and has age appropriate expectations for the child. Mother
continues to cooperate with services and is participating in Recovery Court. The child was placed
with maternal great-grandmother, and the mother had to find other residence.
11. The case permanency plan adopted at the dispositional hearing required the following
changes to allow the child to safely return home: mother must achieve and maintain sobriety and
develop skills needed to live a drug-free lifestyle.
12. At review on July 21, 2017, the Court adopted its prior findings and rulings and made
the additional findings of fact: Mother’s June 8, 2017 urine drug screen was dilute, which by
House of Mercy (HOM) standards is considered dirty. Mother was having extended unsupervised
visits with the child. Mother was appropriate and able to meet child’s needs during visits. On June
17, 2017, the mother provided a positive urine drug screen for methamphetamine. The mother
provided a subsequent urine drug screen that was also positive for methamphetamine on or about
July 21, 2017. HOM previously reported mother’s prognosis is “guarded at this time until she can
internalize that she has a substance abuse disorder and identify high risk situations
independently”. The mother had previously been cooperative with DHS services, engaged in HOM
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inpatient substance abuse treatment and mental health counseling and actively participating in
Recovery Court. Since providing second positive drug screen, the mother has been discharged
from the HOM and has not been consistent in attending Recovery Court or Tuesday night group.
Mother reports having a new substance abuse evaluation today and intention to engage in services.
13. The Department of Human Services has offered the following services to the family
designed to help reduce or eliminate the adjudicatory harms present in the home: safety planning,
prior DHS child protective assessments and services, drug testing, substance abuse evaluation and
treatment, other suitable and relative placement, paternity testing, post removal conference,
corrections supervision, supervised interactions, parent partner, Early Access referral and
evaluation, caretaker FIP, Recovery Court, FSRP services, EMDR referral, gift and gas cards,
protective childcare and mental health services.
14. At permanency on October 18, 2017, the Court adopted its prior findings and rulings
and made the additional findings of fact that: Following two positive methamphetamine drug
screens, mother has struggled and has not been consistent in engaging in services or Recovery
Court. The mother was unsuccessfully discharged from residential treatment because of continued
positive drug screens and lack of engagement, and she has been discharged from mental health
services due to lack of participation. Mother reports absences was due to lapse in insurance.
Mother has not been consistently attending visits. Mother continues to report methamphetamine
use as recent as early October. Mother completed a new substance abuse evaluation with a
recommendation for medium to intensive inpatient treatment. Mother has maintained employment
but reports she has given her two-week notice and has been admitted to Clearview with a two-four
week wait for residential placement.
The Court found out of home placement continued to be necessary as a return to the home
would be contrary to the child’s welfare due to mother’s unresolved substance abuse and mental
health issues, and the father is unknown. Given the mother’s continued illegal drug use and
inability to engage fully in residential treatment, the Court directed the State to institute termination
proceedings.
15. At the termination hearing in June 2018, the mother admitted her last use was a week
and an half prior to the hearing, that she had provided a positive drug screen for her probation
officer, and that her May 24, 2018 urine drug screen was positive for methamphetamine. The
mother denied use regarding an April 2018 positive drug screen patch but admitted to being around
inappropriate persons. She acknowledge having a prior termination of her parental rights due to
substance abuse and that despite her involvement with services, she continued to struggle with
illegal substance use. The mother hesitated in whether she believed the child could be returned to
her at this time. The mother acknowledged the strong bonds both she and the relative placement
have with the child. The child has not had any trial visits in the home despite the mother having
transitioned to weekend visits and there having been a plan to move toward reunification prior to
her relapse.
Katie Gosch, DHS, testified the mother had been discharged from residential treatment due
to her relapse, and that the mother was struggling to engage in therapy. Further residential
treatment with a discharge to a halfway house was recommended. The mother has had the benefit
of a number of services, including Recovery Court, where there was weekly court oversight and
accountability, in addition to residential and outpatient treatment. The mother has responded to
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services throughout the case and made significant progress, despite having a documented history
of relapse.
The custodian testified regarding her intentions of having the child returned to the mother’s
care under a guardianship and guarantees that the mother would not continue to use illegal
substances. Her commitment to both the child and his mother is unwavering, albeit demonstrating
a lack of knowledge of the severity of mother’s continued use and relapse.
16. To return the child to his home at this time would subject the child to adjudicatory
harms as a result of mother’s continued illegal drug use and unresolved mental health issues and
unknown, putative father(s)’ abandonment.
17. There is no bond with any unknown, putative(s) father and the child. The mother has
a strong, close, loving bond with the child; however, her continued use of methamphetamine has
greatly impacted that bond. When the mother relapsed, she was not consistent in her contact with
the child. This constant increasing and decreasing of contact has undoubtedly affected that bond
and caused confusion and impermanence to the child’s life.
18. The child’s current relative placement has a strong, close, loving bond with the child.
The maternal great-grandmother is also the maternal grandmother due to adopting the child’s
mother. Certainly, her age (77) may pose a barrier to her ability to a be concurrent plan for the
this young child despite her complete commitment to him at this time. The Department is looking
at alternative concurrent plans with other relatives who have expressed an interest in being a
concurrent plan.
19. Reasonable efforts have been made to eliminate or prevent the need for removal of the
child from the home and termination of the parent/child relationship. Services were offered and
provided to the mother as outlined in the State’s Exhibits, incorporated herein by reference,
submitted in to evidence and made a part of the record.
20. Inquiry has been made, and no Native American heritage has been noted, accordingly
the Court finds the Indian Child Welfare Act is not applicable to this case.
21. The best interests of the child would be served by establishing permanency for the
child. This Court has determined, based upon this record and totality of the facts presented before
this Court, that permanency can best be achieved by a termination of parental rights and adoption.
CONCLUSIONS OF LAW
1. The Court has jurisdiction of the parties and the subject matter as provided in Division
IV of Iowa Code Chapter 232.
2. The burden of proof is upon the Petitioner by clear and convincing evidence.
ABANDONMENT OR DESERTION
Abandonment of a child means the relinquishment or surrender, without reference to any
particular person, of the parental rights, duties, or privileges inherent in the parent-child
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relationship. Proof of abandonment must include both the intention to abandon and the acts by
which the intention is evidenced. The term does not require that the relinquishment or surrender
be over any particular period of time. Iowa Code Section 232.2(1).
Abandonment has been characterized as a giving up of parental rights and responsibilities
accompanied by an intent to forego them. In re Burney, 259 N.W.2d 322, 324 (Iowa 1994). Two
elements are involved in this characterization. First, the giving up of parental rights and
responsibilities refers to conduct. Second, the intent element refers to the accompanying state of
mind. In re Goettsche, 311 N.W.2d 104, 106 (Iowa 1981). Parental responsibilities include more
than subjectively maintaining an interest in a child. The concept requires affirmative parenting to
the extent it is practical and feasible in the circumstances. In Interest of D.M., 516 N.W.2d 888,
891 (Iowa 1994).
No father has presented himself to the Department of Human Services since the beginning
of this case nor has any father provided for the child’s care or upkeep, had any visits with the child
or made in inquiries concerning the child. No father presents for the termination hearing on this
date despite publication of the State’s petition. The absence of any unknown, putative father(s)
demonstrates abandonment. Therefore, clear and convincing evidence exists that any unknown,
putative father(s) have abandoned the child within the scope and meaning of Iowa Code Section
232.116(1)(b), and the State has met its burden for termination as to the unknown, putative
father(s) under this subsection.
PHYSICAL OR SEXUAL ABUSE
This Court makes no findings and draws no conclusions within the scope and meaning of
Iowa Code Section 232.116(1)(d).
LACK OF SIGNIFICANT CONTACT
A significant and meaningful contact includes but is not limited to the affirmative
assumption by the parents of the duties encompassed by the role of being a parent. This affirmative
duty, in addition to financial obligations, requires continued interest in the child, a genuine effort
to complete the responsibilities prescribed in the case permanency plan, a genuine effort to
maintain communication with the child/children, and requires that the parents establish and
maintain a place of importance in the child’s/children’s life. Iowa Code Section 232.116(1)(e)(3).
On December 2, 2016, an order was entered adjudicating the child to be a Child in Need
of Assistance pursuant to Iowa Code Section 232.96. On September 22, 2016, an order was entered
which transferred custody of the child from the child’s parents for placement pursuant to Iowa
Code Section 232.102, and the child has been removed from the custody of his parents since that
date. No putative or unknown father(s) have had contact, significant or otherwise, with the child
since September 22, 2016, far longer than a six-month period.
Therefore, this Court finds that clear and convincing evidence exists that no putative
father(s) have maintained significant or meaningful contact with the child during the last six
consecutive months despite having an opportunity to do so. The State has met its burden regarding
termination as it relates to any unknown, putative father(s) under Iowa Code Section 232.116(1)(e).
THREE YEARS OLD OR YOUNGER
A child cannot be returned to the custody of a parent pursuant to Section 232.102 when any
of the grounds for adjudicating the child a Child in Need of Assistance as set forth in Section
232.2(6) is proven. In Interest of B.K.J., Jr., 483 N.W.2d 608 (Iowa App. 1992). The threat of
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probable harm will justify termination of parental rights, and the perceived harm need not be the
one that supported child’s initial removal from the home. In Interest of M.M., 483 N.W.2d 812
(Iowa 1992). Statutory termination provisions are preventative as well as remedial. In Interest of
Dameron, 306 N.W.2d 743, 745 (Iowa 1981); In Interest of T.A.L., 505 N.W.2d 480, 483 (Iowa
1993); In Interest of T.C., 522 N.W.2d 106 (Iowa App. 1994). A parent's serious substance abuse
problem may prevent the parent from exercising those parenting skills necessary to assure the
children's safety. In Interest of J.K., 495 N.W.2d 108, 113 (Iowa 1993); In Interest of D.E.D., 476
N.W.2d 737, 738 (Iowa App. 1991).
The child is three years of age or younger, being born on June 21, 2015. On December 2,
2016, an order was entered adjudicating the child to be a Child in Need of Assistance pursuant to
Iowa Code Section 232.96. On September 22, 2016, an order was entered which removed physical
custody of the child from his parents for at least six (6) months or for the last six (6) consecutive
months and any trial period at home has been less than thirty (30) days. The child has never been
returned home since the initial removal on September 22, 2016, and the mother has not progressed
past overnight visits. Despite the mother having had made progress at times, the Court cannot find
the child can be returned home when after the receipt of a number of services, the mother is in no
better position to care for her child than when the initial removal occurred. The mother is not in a
place yet with her sobriety that this child’s safety can be guaranteed. The father has remained
unknown, and no father has presented himself to determine if the child can be placed in his care.
Therefore, clear and convincing evidence exists that the child cannot be returned to the
custody of the child’s mother or any unknown, putative father(s) at this time, as provided in Iowa
Code Section 232.102 at the present time, all within the scope and meaning of Iowa Code Section
232.116(1)(h).
PHYSICAL OR SEXUAL ABUSE
The Court makes no findings and draws no conclusions as within the scope and meaning
of Iowa Code Section 232.116(1)(i).
SUBSTANCE ABUSE
On December 2, 2016, an order was entered adjudicating the child to be a Child in Need
of Assistance pursuant to Iowa Code Section 232.96. On September 22, 2016, an order was entered
which transferred custody of the child from the child’s parents for placement pursuant to Iowa
Code Section 232.102. The child’s mother has a severe substance-related disorder and presents a
danger to self or others as evidenced by prior acts.
While the updated May 23, 2018 letter from Mercy First Step does not reflect a diagnosis,
the mother’s March 16, 2018 Clearview Discharge Summary reflects the mother met criteria for
F15.20 Methamphetamine Severe. Despite engaging in a number of services and treatments, the
mother has continued to suffer from use of methamphetamine as recently as May 24, 2018, just
weeks before the termination hearing. Given the mother’s continued relapse, this Court finds that
the mother presents a danger to herself and others as the child has previously tested positive for
methamphetamine.
Clear and convincing evidence exists that the mother’s prognosis indicates that the child
cannot be returned to the mother within a reasonable period of time considering the child's age and
need for a permanent home and the mother’s inability to unwillingness to maintain sustained
sobriety, all within the scope and meaning of Iowa Code Section 232.116(1)(l).
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The State has failed to meet its burden as to this ground; however regarding any unknown,
putative fathers.
THREAT OF PROBABLE HARM
Clear and convincing evidence exists that to return the child to the parent’s custody
would subject the child to adjudicatory harm as defined in Iowa Code Sections 232.2(6)(c)(2)
and 232.2(6)(n); 232.2(6)(o); and 232.2(6)(a) to-wit:
a. a parent, guardian or other custodian has abandoned or deserted the child;
…
c. the child has suffered or is imminently likely to suffer harmful effects as a result of
either of the following:
….
(2) the failure of the child’s parent, guardian, custodian, or other member of the
household in which the child reside/resides to exercise a reasonable degree of
care in supervising the child;
n. a parent's or guardian's mental capacity or condition, imprisonment, or drug or alcohol
abuse results in the children not receiving adequate care.
o. In whose body there is an illegal drug present as a direct and foreseeable consequence
of the acts or omissions of the child's parent, guardian or custodian.
BEST INTEREST
As the State has proven the aforementioned enumerated grounds for termination under
Iowa Code Section 232.116(1) (2017) by clear and convincing evidence, this Court now considers
subsection (2) of that statute. In Re P.L., 778 N.W. 2d 33 (Iowa 2010). The statutory definition
of best interest includes a consideration of safety, long-term nurturing and growth, along with the
physical, mental and emotional condition and needs of the child. Best interest in this case dictate
termination of the mother’s and any unknown, putative father(s)’ parental rights as opposed to
guardianship.
The child’s best interest require that the mother’s and any unknown, putative fathers(s)
parental rights be terminated. The Court’s primary consideration is the child’s safety. Simply, the
child cannot be returned to the care of a putative father who is unknown. There are ongoing
concerns about the safety of the child if returned to the care and custody of the mother, as well.
The child cannot be safely returned to his mother. The best interest of the child is the primary
concern, both long-range and immediate. In Interest of Dameron, 306 N.W.2d 743, 745 (Iowa
1981); In Interest of T.A.L., 505 N.W.2d 480, 482 (Iowa 1993); In Interest of B.M., 532 N.W.2d
504 (Iowa App. 1995). The child needs a long-term commitment to be appropriately nurturing,
supportive for his growth and development, and that appropriately meet his physical, mental and
emotional needs. The DHS continue to explore relative placement that meets this criteria.
Guardianship is not in this child’s best interest due to both the age of the child and the
mother’s past and repeated history of substance abuse. Despite the custodian’s best intentions, she
lacks a full understanding of the gravity of mother’s drug use and her propensity to relapse, as well
as the need for permanency for this child.
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REASONS NOT TO TERMINATE
Finally, termination need not occur if any one of the exceptions under Iowa Code Section
232.116(3) is met under the circumstances of this case. When considering the exceptions, the
factors are not mandatory but permissive. In re A.M., 843 N.W.2d at 113 (quoting In re D.S., 806
N.W.2d 458, 474-75 (Iowa Ct. App. 2011)). Further, the Court may use its discretion in
determining what is in the best interest of the child when considering whether to apply the
contravening factors in the section to preserve the parent-child relationships. In re A.M., 843
N.W.2d at 113. This Court finds that the following exceptions under Iowa Code Section
232.116(3)(a), requiring consideration in this case because the child is in the custody of a relative
and under Iowa Code Section 232.116(3)(c), given the closeness of the parent-child relationship
of the mother.
Given this record and despite the abovementioned qualifying exceptions, this Court does
not find that an exercise of its discretion is warranted. Specifically, the mother’s long substance
abuse history, coupled with her unwillingness or inability to adequately address her substance
abuse and mental health issues, after 1) a prior termination of her parental rights; 2) a number of
residential and outpatient treatments; 3) weekly court involvement and oversight and accessibility
of services provided by Recovery Court; 4) length of time the child has been out of her care; 5)
her continued illegal substance use, most notably, a few weeks prior to the termination hearing; 6)
mother’s denial and ability to camouflage use; 7) age of the child; and 8) the child’s need for
permanency do not lead this Court to find by clear and convincing evidence that the termination
would be detrimental to the child due to the closeness of the parent-child relationship. Further,
even though this child has remained with relatives, the abovementioned concerns do not lend this
Court to determine that the best interest of the child is served by exercising its discretion and not
terminate.
Likewise, for those aforementioned reasons, the Court declines to find that a guardianship
is in the child’s best interest and further does not find that any party has met the burden that an
exception should be applied under Iowa Code Section 232.116(3)(a). The Court also declines to
find that a party has shown that an exception exists under Iowa Code Section 232.116(3)(c) as the
child is three years of age, and therefore while the bond may be present, it does not overcome the
need for permanency.
Facts sufficient to establish the grounds for termination of the parental rights of the mother
and any unknown, putative fathers(s) has been established by clear and convincing evidence.
Termination of parental rights is in the best interest of the child for the reasons as detailed
above. The Iowa Department of Human Services is a capable agency to act as guardian and
custodian of the child.
IT IS HEREBY ORDERED, ADJUDGED, AND DECREED as follows:
1. The Petition filed December 7, 2017 asking that the parental rights of the mother and
any unknown, putative father(s) of the child is granted on the grounds set forth in Iowa Code
Sections as set for above.
2. The parental rights of the mother and any unknown, putative father(s) of the child, are
terminated and they shall, from this date forward, have no further interests in said the child.
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3. The child shall be placed in the custody and guardianship of the Department of Human
Services for purposes of adoption. The child’s guardian shall submit a case permanency plan to
the Court and make every effort to establish a stable placement for the child by adoption or other
permanent placement. Within forty-five (45) days of receipt of this order and every forty-five (45)
days thereafter until otherwise ordered the child’s guardian shall report to the Court regarding
reasonable efforts made to place the child for adoption or providing rationale as to why adoption
would not be in the child’s best interest.
4. Kimberly Graham shall continue to act as Guardian ad Litem of the child until such
time as this Court or any other Court shall direct.
5. The mother shall be removed from any further notice of the underlying CINA matter,
JV241182, upon tolling of appeal.
6. A review hearing to determine the child’s placement, custody and supervision shall be
held under Iowa Code Section 232.117(6) and will be set by separate order.
NOTICE is given that an appeal by an aggrieved party from this order must be taken
pursuant to Iowa R. App. P. 6.5(2) by filing a notice of appeal within 15 days of the entry of
this order, with a petition of appeal filed within 15 days thereafter.
SO ORDERED this 24th day of August 2018.
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BOWER, Judge.
A mother appeals the juvenile court order terminating her parental rights.
We find an extension to work toward reunification is not warranted, the evidence
supports termination, termination is in the child’s best interests, and no exceptions
apply. We affirm the juvenile court.
I.

Background Facts & Proceedings

D.L. is mother to J.M., born in 2015.

The mother has struggled with

methamphetamine addiction since 2008, which led to a prior termination of
parental rights. J.M. tested positive for methamphetamine and amphetamine at
birth. The mother was enrolled in substance-abuse treatment at the time. On
September 15, 2016, the mother tested positive for and admitted recent
methamphetamine use to her parole officer.

The child tested positive to

methamphetamine exposure and the mother consented to a temporary removal,
which the court ordered September 20. The mother also admitted to having
mental-health issues, including post-partum depression, severe depression, and
anxiety.
On December 2, the court adjudicated J.M. as a child in need of assistance
(CINA) pursuant to Iowa Code section 232.2(6) (2016). The child was placed with
a maternal cousin and great-grandmother.1 The mother participated in recovery
court, outpatient substance-abuse treatment, and mental-health services. She
was employed and had stable housing.

1

In November 2017, following an overdose in the home, the maternal cousin was asked
to leave, and the child stayed with the great-grandmother.
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In February 2017, the mother entered an inpatient treatment program. She
participated in mental-health therapy on a weekly basis. For several months she
appeared to be doing well with her sobriety and gradually received extended
visitation and overnights with the child. In June, the mother tested positive for
methamphetamine, was discharged from her inpatient treatment, and the Iowa
Department of Human Services (DHS) returned her to supervised visitation with
the child.

She began a new outpatient treatment program, and occasionally

participated in recovery court.
At a permanency hearing in October 2017, the mother had completed a new
substance-abuse evaluation and was on a wait list for a new inpatient program.
The mother had been discharged from her mental-health treatment due to her
failure to participate, and she reported methamphetamine use in early October.
The court ordered the State to file a petition to terminate parental rights, which was
filed December 7.
The mother successfully completed inpatient treatment from November to
March 16, 2018. She had overnight visits with the child by the end of treatment.
She then participated in outpatient substance-abuse treatment and graduated on
May 8, attended recovery meetings, and engaged in recovery court programming.
A family team meeting discussed a timeline for a trial home visit and a return of the
child to the mother’s custody. Meanwhile, in late April and again in May, the mother
tested positive for methamphetamine—while actively participating in recovery
programs and knowing the child was starting a trial home visit on May 4 with
reunification scheduled for June 1. She was discharged from recovery court on
May 23 for failure to attend programming.
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On May 31 and June 13, the court held a termination of parental rights
hearing. The court heard testimony from the mother, the DHS worker, and the
maternal great-grandmother.

At the hearing, the guardian ad litem advised

termination was not in the child’s best interests. During the hearing, the court noted
its concern for the mother’s relapses when she was on the verge of reunification,
and discussed the self-sabotage it observed.
On August 24, 2018, the juvenile court terminated the mother’s parental
rights pursuant to section 232.116(1)(h) and (l) (2017).2 She appeals.
II.

Standard of Review

We review termination-of-parental-rights cases de novo. In re A.B., 815
N.W.2d 764, 773 (Iowa 2012). “There must be clear and convincing evidence of
the grounds for termination of parental rights.” In re M.W., 876 N.W.2d 212, 219
(Iowa 2016). Where there is clear and convincing evidence, there are “no serious
or substantial doubts as to the correctness or conclusions of law drawn from the
evidence.” In re D.W., 791 N.W.2d 703, 706 (Iowa 2010) (citation omitted). The
paramount concern in termination proceedings is the best interests of the child. In
re J.E., 723 N.W.2d 793, 798 (Iowa 2006). “We give weight to the juvenile court’s
factual findings, especially when considering the credibility of witnesses, but we
are not bound by them.” In re H.S., 805 N.W.2d 737, 745 (Iowa 2011).
III.

Analysis

A. Reunification Extension. On appeal, the mother claims she requested
an additional six months to work toward reunification. The mother did not petition

The court also terminated the parental rights of the child’s unknown father pursuant to
Iowa Code section 232.116(1)(b) and (e).
2
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the juvenile court for an extension and did not ask for additional time during the
hearing outside of a request to establish a guardianship. Even if we consider the
guardianship request as a request for an extension, for the court to grant the
section 232.104(2)(b) extension she claims on appeal, it must be able to
enumerate specific factors, conditions, and changes it expects to be complete
within six months to show the issues leading to removal will no longer exist. In this
case, the evidence does not support an extension.
The statutory time frame for a parent to demonstrate her ability to be a
parent for a child three years of age or younger is six months. In re A.S., 906
N.W.2d 467, 474 (Iowa 2018). The mother has had two years, four times the
statutory period, of reunification efforts. Her sustained periods of sobriety have
been in inpatient treatment. Each time she returns to the community and is close
to reunification, she relapses and has to start over. The mother’s frequent relapses
do not instill confidence with this court she would be able to maintain sobriety in
the community within six months to warrant an extension. See In re N.F., 579
N.W.2d 338, 341 (Iowa Ct. App. 1998). We find the evidence would not support
an additional six months to work toward reunification.
B. Sufficiency of the Evidence. The mother claims there is not sufficient
evidence to support termination of her parental rights. We need only find grounds
to terminate on one of the sections to affirm. In re T.S., 868 N.W.2d 425, 435 (Iowa
Ct. App. 2015). We find sufficient evidence supports termination under section
232.116(1)(h).
To terminate a parent’s rights under section 232.116(1)(h), the court must
find the child is three years old or younger, has been adjudicated a CINA, has been
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removed from the parent’s custody for at least six of the last twelve months with
no trial period at home over thirty days, and cannot be returned to the parent’s care
at the present time. The first three elements are clearly met in this case. The only
question is whether the child could be returned to the mother’s custody.
The mother did not exhibit an ability to remain sober in the community. Her
extended sobriety periods occurred during inpatient treatment. Each time the
mother progressed to have extended visitation and even weekend visits, she would
relapse despite the treatment programs she was attending. On appeal, the mother
argues she could have taken the child home at the time of the hearing.
When she testified at the termination hearing, she answered, “No” when
asked if the child could be returned to her that day, though she later stated she
had the tools in place for the child to be returned to her. While the mother might
have the tools for the child to be returned, she had not demonstrated the ability to
consistently use them in the community. In particular, her relapse less than two
weeks before the termination hearing—when she was having overnight weekend
visits with the child and was about to bring the child into her home on a more
permanent basis—prevents the child’s return. We find the child could not be
returned to the mother’s care at the time of the hearing. We find clear and
convincing evidence that grounds for the termination of D.L.’s parental rights were
established under section 232.116(1)(h).
C. Best Interests of the Child. The mother claims termination is not in the
child’s best interests under section 232.116(2). Instead, she claims returning the
child to her care is in the child’s best interests. If not returned to her care, she
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claims a guardianship would be the most appropriate placement to allow her to
stay in the child’s life.
Our consideration of the best interests of the child “gives primary
consideration to the child’s safety, to the best placement for furthering the longterm nurturing and growth of the child, and to the physical, mental, and emotional
needs of the child.” In re P.L., 778 N.W.2d 33, 41 (Iowa 2010). This means if
grounds for termination have been established, we cannot deny a child a safe,
permanent home based on the hope the parent will someday learn to be a parent
and provide a safe and stable home for the child. Id.
We look to a parent’s past performance for indications of the quality of future
care the parent is capable of providing. A.B., 815 N.W.2d at 778. The mother was
using methamphetamine while pregnant with the child, then again one year later
in a way exposing the child to the drug. In the two years since the child was
removed, the mother has been in and out of treatment programs, each time
relapsing during or shortly after the program, including less than two weeks prior
to the termination hearing. The child is adoptable and in need of permanency.
The mother’s actions do not demonstrate the ability to provide a safe, stable,
permanent home furthering the child’s physical, mental, and emotional needs and
growth. We find returning the child to the mother is not in the child’s best interests.
The mother alternatively suggests the best interests of the child would be
to establish a guardianship with the great-grandmother due to the child’s bond to
herself and the great-grandmother. We note the child is three years old, and the
great-grandmother is seventy-four years old. To consider the great-grandmother
as a viable permanent guardian requires we believe her health and energy levels
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will allow her to keep up with a growing child for another fifteen years. While we
have no reason to question the great-grandmother’s health or her family’s
longevity, we cannot find such a placement would provide the necessary
supervision and growth on a permanent basis.
We also note the great-grandmother has had difficulty recognizing when the
mother has relapsed, and one of the child’s caretakers overdosed in the greatgrandmother’s home in November 2017.

The great-grandmother’s testimony

indicated she viewed guardianship as a temporary solution with the child returning
to the mother as soon as possible. Rather than provide a permanent home for the
child, this would prolong the uncertainty for the child with the mother coming in and
out of the child’s life on the whims of her addiction-and-treatment cycle and a
guardian who would be almost ninety by the time the child turns eighteen.
While we have no doubt the mother and great-grandmother love the child,
we do not agree the child’s best interests lie in remaining in their custody. We find
termination to be in the child’s best interests.
D. Exceptions. The mother claims two exceptions permitting the court to
not terminate her parental rights apply. First, she notes the child has been in the
custody of a relative from removal to the time of trial.

See Iowa Code

§ 232.116(3)(a). She also claims termination would be detrimental to the child due
to their close bond. See id. § 232.116(3)(c).
The court declined to apply the exceptions due to “the mother’s long
substance abuse history, coupled with her unwillingness or inability to adequately
address her substance abuse and mental health issues.” The mother has not
shown the relative placement exception should apply outside the context of a
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guardianship, which we found not in the child’s best interests above. We also agree
with the district court that while a bond exists between the mother and child, the
child is only three years old and the bond “does not overcome the need for
permanency.”
We affirm the juvenile court’s decision terminating the mother’s parental
rights.
AFFIRMED.
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IN THE DISTRICT COURT FOR POLK COUNTY
______________________________________________________________________________
JEFFREY GISVOLD
JOANNA GISVOLD,

*
*
SMALL CLAIMS CASE NO. SCSC501694
*
Plaintiff,
*
*
v.
*
*
FINDINGS OF FACT, CONCLUSIONS
*
OF LAW AND ORDER
BIG O TIRES,
*
*
Defendant.
*
*
______________________________________________________________________________
This matter came before the court on February 16, 2011. The Plaintiffs, Jeffrey Gisvold
and Joanna Gisvold appeared in person and without an attorney. The Defendant, Big O Tires,
appeared in person by Ryan Garrett with Attorney Sarah Marie Kouri. This matter was tape
recorded.
The court, after reviewing the testimony and exhibits in this matter, issues the following:
FINDINGS OF FACT
1. The Plaintiffs, Jeffrey and Joanna Gisvold own a 2002 Volkswagen Passat with a 1.8
liter turbo engine.
2. On or about July 29, 2010, the Gisvolds took their vehicle in for an oil change at Big
O Tires. (Defendant’s Exhibit A)
3. Big O Tires’ employee, James Masengarb, changed the oil but did not document the
amount of oil drained out of the Gisvold’s vehicle. The vehicle requires 4.2 to 4.5 quarts of oil.
4. On or about August 31, 2010, Jeffrey Gisvold experienced some problems with the
vehicle while traveling at a high rate of speed, the engine malfunction, and the car stopped. Prior
to this date, the vehicle had been driven for about 1,400 miles at primarily low speeds.

5. During the interim, the check engine light or the oil light came on when traveling at
high speeds but went off without any additional inspection by the Gisvolds.
6. The Gisvolds’ vehicle had not been serviced nor had any other maintenance since Big
O Tires changed the oil.
7. The Gisvolds had the vehicle towed to their usual mechanic Orlando’s Automotive.
The oil change was not done by Orlando’s Automotive because the Gisvolds could not get in
over the weekend. The cost of the tow was $79.50. (Plaintiff’s Exhibit 4)
8. Orlando’s Automotive observed the oil was overfilled and believed the noise sounded
like there was internal engine damage. (Plaintiff’s Exhibit 10)
9. The Gisvolds contacted Big O Tires about the problem reported with their vehicle, and
Big O Tires’ General Manager Matt Shaw had the vehicle towed to Lithia Volkswagen for a
second opinion.
10. Lithia Volkswagen checked the engine, inspected the oil level and found oil 3.5
inches up the dipstick – engine filled twice over. The engine bottom was covered in oil. The oil
was drained and approximately seven quarts of oil were captured. (Plaintiff’s Exhibit 1)
11. Jeffrey Gisvold authorized Lithia Volkswagen’s removal of the oil pan.
12. Lithia Volkswagen discovered oil sludge issues. The oil pan and crankcase showed
signs of oil sludge build up. The oil pump pick up screen was also plugged from sludge build up.
The cost for Lithia Volkswagen services was $352.84. (Plaintiff’s Exhibit 1)
13. Lithia Volkswagen recommended inspection of the cylinder head for any damage
from sludge build up. (Plaintiff’s Exhibit 1)

14. The Gisvolds had the vehicle towed to Carroll Auto Wrecking, Inc. for $79.50.
(Plaintiff’s Exhibit 5) The vehicle was then towed by Perry’s Service to a residence to avoid
additional storage fees. The cost of Perry’s towing was $63.60. (Plaintiff’s Exhibit 6).
15. There is a pending class action lawsuit alleging that the 1.8 liter turbo engine in the
Gisvolds’ 2002 Passat is prone to the formation of oil sludge. The defendants of that class action
deny any allegations. (Defendant’s Exhibit E)
16. Based upon Mark Armbrecht’s training, education, experience and research, and upon
reviewing the documentation regarding the Gisvolds’ vehicle, Mr. Armbrecht’s opinion was that
the cause of the engine failure was related to the overfilling of oil despite the existence oil sludge
and problems alleged with this make and model of vehicle.
17. Mr. Armbrecht’s conclusion was based upon the length of time the vehicle had been
driven, the aeration of the oil and the manner the vehicle was driven, particularly at the time the
engine malfunctioned.
18. The Gisvolds incurred additional expenses that included $359.51 for car rental
(Plaintiff’s Exhibit 7) and $300.00 for initial attorney fees. (Plaintiff’s Exhibit 9)
19. Lithia Volkswagen provided the following estimate for the Gisvold’s 2002 VW
Passat: cylinder head, $3,811.76; engine short block, $4,149.14 with $1,800 refundable if VW
keep old parts; hoses, clamps, seals, etc., $1,500; and labor for engine swap, $1850.00.
(Plaintiff’s Exhibit 8)
20. Based upon John Carmichael’s education, work experience and ownership of several
Volkswagen vehicles, Mr. Carmichael’s opinion was that the oil sludge was the cause of the
engine failure, not the overfilling of the oil.

21. Ryan Garrett provided a detailed email to the owners of Big O Tires regarding the
Gisvolds’ vehicle but failed to address the seven quarts of oil drained from the vehicle and
represented the amount of oil build up was “excessive”. (Defendant’s Exhibit C)
CONCLUSIONS OF LAW
In an action by an automobile owner against a repairman for alleged negligence in
overhauling and repairing the automobile, the burden of showing negligence or want of ordinary
skill and workmanship was on the automobile owner. Pugh v. Mackie Motors Co., 189 N.W.
674 (Iowa 1922). The Gisvolds have presented a preponderance of evidence for this court to find
that Big O Tires was negligent in overfilling the oil. There is no question that the oil was
changed by Big O Tires and no other service was performed on the vehicle before the engine
malfunctioned.
Ordinary skill on the part of an automobile mechanic is defined as that degree of skill
which men engaged in that particular line of business usually possessed and employed, and not
that which belonged to a few men only of extraordinary endowment and capacity, but such as
was generally possessed by men engaged in the same kind of business in and about the same
town. Burrichter v. Bell, 196 Iowa 529, 194 N.W. 947 (1923). Clearly, a mechanic overfilling
the oil tank would be acting below the ordinarily skill required of mechanics in Des Moines who
are trained and employed in that line of business.
Given the conflicting testimony as to the cause of the engine failure, the court must weigh
the credibility and interests of the expert witnesses presented by each party. Mr. Armbrecht, who
testified on behalf of the Plaintiffs, has received a wealth of education, training, ASE
certifications and teaching experience. He is a disinterested witness who teaches at Des Moines
Area Community College. Mr. Carmichael, who testified on behalf of the Defendant, has some

education and work experience, as well as has owned a number of Volkswagen vehicles, but
does not have any certifications. Mr. Carmichael works for the Defendant Big O Tires.
This court questions Big O Tires action in not reporting that Lithia Volkswagen had
drained seven quarts of oil, which had previously been changed by Big O Tires, to its owners by
email when detailing the events surrounding the Gisvold’s vehicle. Mr. Garrett, also represented
the amount of oil was “excessive” when that was not reflected in the Lithia Volkswagen invoice
received by this court.
Therefore, this court finds Mr. Armbrecht’s testimony more credible as he does not have
an interest in the outcome of this matter. His opinion was formulated from the length of time the
car had been driven, aeration of the oil and the manner the vehicle was driven. Mr. Armbrecht
was adamant in his opinion, based upon his education, training, research and the information
available to him at the time, that the overfilling of oil caused the engine failure. The causation of
the oil was evident by the engine malfunctioning at the time it was driven at a high rate of speed
as opposed to lower speeds.
The general rule for the determination of damages to personal property is that the owner
shall receive fair and reasonable compensation for the injuries sustained by him. Pugh v. Queal
Lumber Co., 193 Iowa 924, 188 N.W. 1 (1922). The reasonable value of repairs to an injured
automobile is frequently considered the proper measure of damage for the injury. Id. citing
Lonnecker v. Van Patten (Iowa) 179 N.W. 432. The costs for towing the vehicle, car rental and
the reasonable costs to repair the Gisvolds’ vehicle are recoverable damages.
Thus, this court finds that Big O Tires was negligent in overfilling the oil, and its action
caused the engine to fail whereby the Gisvolds are entitled to recover.

It is ORDERED, ADJUDGED AND DECREED that judgment is entered against the
Defendant Big O Tires in the amount of $5,000 for damages incurred by the Plaintiffs Joanne
Gisvold and Jeffrey Gisvold for costs incurred by Lithia Volkswagen ($352.84), towing
($222.10), car rental ($359.51) and the balance of cost to replace the engine on the vehicle
($4065.55).
It is THEREFORE ORDERED, ADJUDGED AND DECREED that Defendant Big O
Tires shall pay $5,000 plus interest at the rate of 2.27% from the date of filing the petition to
Plaintiffs Joanne Gisvold and Jeffrey Gisvold and pay the costs of this action.
IT IS SO ORDERED.
Dated this 2nd day of March 2011.
____________________________________
Romonda D. Belcher
Judge, FIFTH JUDICIAL DISTRICT
Copies to:
Joanna and Jeffrey Gisvold
9321 Sharon Circle
Urbandale, Iowa 50322
Sarah M. Kouri
317 6th Avenue, Ste. 1401
Des Moines, Iowa 50309-4132
NOTICE OF APPEAL: The parties are hereby notified that they have the right to appeal this decision
by filing a Notice of Appeal within 20 days of the date of this Order. The Notice needs to be filed with the
Polk County Clerk of Court along with payment of the docket fee. If an appeal is filed, judgment will not
be stayed unless a cash bond is posted pursuant to Iowa Code § 631.13(2) (2010) in the amount of
$5,000.00 cash.
EXHIBITS: The exhibits shall be retained by the clerk until the appeal period expires or the judgment
otherwise becomes final, and the exhibits may be returned to the parties offering the same. If the parties
do not obtain the exhibits from the clerk within sixty (60) days after the appeal period expires or the
judgment otherwise becomes final, the Clerk may dispose of the exhibits.

IN THE DISTRICT COURT FOR WARREN COUNTY
______________________________________________________________________________
STATE OF IOWA,

*
CASE NO. OWOM 018782
*
Plaintiff,
*
*
v.
*
*
RULING AND ORDER
*
STEVE WAYNE HOBBS,
*
*
Defendant.
*
*
______________________________________________________________________________
This matter came before the court on September 28, 2010, as an Application for Hearing
filed by the Defendant, Steve Wayne Hobbs, to determine whether the Defendant should be
required to participate in outpatient gambling treatment as a term of probation. The court, after
reviewing the testimony, hearing argument of counsel and upon review of counsels’ briefs, hereby
makes the following ruling:
FINDINGS OF FACT
1. Hobbs was originally charged by Trial Information with Operating a Motor Vehicle
While Intoxicated, 2nd Offense, on July 26, 2010. Hobbs had been drinking at Prairie Meadows
Race Track and Casino.
2. Hobbs pled guilty as charged on August 17, 2010, and a Judgment Entry was entered
on the same date placing Hobbs on probation for a period of two years.
3. Under one of the conditions of probation imposed, Hobbs was required to obtain a
substance abuse evaluation and ordered to complete any recommended treatment or education.
4. Hobbs was evaluated by Alternative Interventions, L.L.C., and a report was provided to
this court.

5. According to the substance abuse report, “based upon the assessment outcome, criteria
are not met to recommend a referral for substance abuse services (ASAM). His primary issue
presents as compulsive gambling. Therefore, he is referred to outpatient gambling treatment.”
6. Probation Officer Kelvin Harrell imposed the completion of the outpatient gambling
treatment as a condition of Hobbs probation.
7. Mr. Harrell testified that Hobbs had self imposed a ban barring himself from visiting
gambling establishments and stated that “he drinks when he gambles.”
CONCLUSIONS OF LAW
The legislature has given the courts broad, but not unlimited, authority in establishing the
conditions of probation. State v. Jorgensen, 588 N.W.2d 686, 687 (Iowa 1998) (per curiam)
(citations omitted). Furthermore, Iowa Code § 907.6 (2009) subjects probationers to “conditions
established by the judicial district department of correctional services subject to the approval of
the court, and any additional reasonable conditions which the court or district department may
impose to promote rehabilitation of the defendant or protect the community.” “A condition is
reasonable when it relates to the defendant’s circumstances in a reasonable manner and is justified
by the defendant’s circumstances.” State v. Valin, 724 N.W.2d 440, 446 (Iowa 2006) (citing State
v. Rogers, 251 N.W. 2d 239 (Iowa 1977)).
The Court in Valin held that the dual goal of probation to rehabilitate the defendant and to
protect the community is met when a condition of probation addresses some problem or need
identified with the defendant. Id. at 446. Thus, the punishment should fit both the crime and the
individual. State v. Hildebrand, 280 N.W.2d 393, 396 (Iowa 1979) (quoting State v. Cupples, 260
Iowa 1192, 1997, 152 NW 2d. 277, 280 (1967)). Additionally, a reasonable nexus must exist
between any special condition of probation and the crime for which it is imposed. A condition of

probation which requires or forbids conduct which is not itself criminal is valid [only] if that
conduct is reasonably related to the crime of which defendant was convicted or to future
criminality. 21A Am.Jur.2d Criminal Law § 846, at 33-34 (footnotes omitted).
The facts presented to this court are distinguishable from the facts in Valin. This court finds
that there is a sufficient nexus between Hobbs’ drinking, which led to his charge of Operating a
Motor Vehicle While Intoxicated, 2nd Offense, and his gambling, when he admittedly drinks. This
court, also, finds that requiring Hobbs to complete outpatient gambling treatment addresses a
problem of compulsive gambling with the defendant. In addition to Alternative Interventions
identifying Hobbs’ primary issue as compulsive gambling, Hobbs, himself, has indentified such
by his self imposed ban. Thus, requiring the defendant to complete outpatient gambling treatment
is a reasonable condition as it relates to Hobbs’ circumstances and is justified by Hobbs’ gambling
problem.
ORDER
It is therefore ORDERED, ADJUDGED AND DECREED that this court finds the
condition of probation requiring the defendant to complete outpatient gambling treatment is not
unreasonable or arbitrary and does promote the rehabilitation of the defendant and the protection
of the community.
It is FURTHERED ORDERED that the defendant shall complete outpatient gambling
treatment as recommended by Alternative Interventions and provide proof of completion to the
Department of Correctional Services and the Warren County Clerk of Court.
IT IS SO ORDERED.
Dated this 12th day of October 2010.

____________________________________
Romonda D. Belcher
Judge, FIFTH JUDICIAL DISTRICT
Copies to:
Brent Hinders
Warren County Attorney’s Office
115 North Howard Street
Indianola, Iowa 50125
ATTORNEY FOR THE STATE
Timothy M. Duffy
300 Walnut Street, Suite 5
Des Moines, Iowa 50309
ATTORNEY FOR THE DEFENDANT
Kelvin Harrell
Department of Correctional Services
PROBATION OFFICER

IN THE IOWA DISTRICT COURT FOR POLK COUNTY

Anna Pottebaum,

Small Claims No. SC517394

Plaintiff,

vs.

RULING ON SMALL CLAIMS APPEAL

Todd Shaw,
Defendant.

An Appeal from a Judgment in the above captioned small claims action has come before this
Court. This matter shall be decided based on the exhibits received into evidence by Magistrate
David Welu and a review of the audio of the proceeding without oral argument unless within 20 days
after the appeal is taken, a party files with the Clerk of Court a written request for oral argument
specifying the issues to be argued pursuant to Iowa R. Civ. P. 1.907(2) (2011).
Upon review of the court file, this Court finds the Appellant has not requested oral argument.
STATEMENT OF THE CASE
Plaintiff, Anna Pottebaum, filed a small claims petition on October 12, 2011, demanding
$2,392.50 from Defendant, Todd Shaw. Defendant filed an Answer on October 20, 2011, denying
the claim. Trial commenced on November 29, 2011 before Magistrate David Welu. Plaintiff was
represented by Joey Hoover. The Defendant appeared pro se.
Based on the evidence presented, Magistrate Welu found in favor of the Defendant and
dismissed the Plaintiff’s claim. It is from this judgment Plaintiff appeals.
STANDARD OF REVIEW
Iowa Code § 631.13 (4)(a) (2011) governs appeals from a decision of the small claims court
to the district court. The district court shall decide the appeal without regard to technicalities or
defects which have not prejudiced the substantial rights of the parties, and may affirm, reverse, or

modify the judgment, or render judgment as the judge or magistrate should have rendered. Iowa
Code § 631.13 (4)(a) (2011); Graeve v. Cherny, 580 N.W.2d 800, 801 (Iowa 1998). It is incumbent
on the district court to state the reasons for reaching its appellate decision. Jack Moritz Co.
Management v. Walker, 429 N.W.2d 127, 128 (Iowa 1988).
A party appealing a small claims ruling is not entitled to another trial. Additional evidence
shall not be received except as authorized by statute. R. Civ. P. 1.907(2) (2012). If the record, in the
opinion of the judge, is inadequate for the purpose of rendering a judgment on appeal, the judge may
order that additional evidence be presented relative to one or more issues. Iowa Code § 631.13 (4)(a)
(2011).
This Court finds that the record in this matter is adequate for the Court to render judgment.
The review of the record is de novo, and the standard of review shall be by a preponderance of the
evidence. D.R. Mobile Home Rentals v. Frost, 545 N.W.2d 302, 304 (Iowa 1996) (citing Roeder v.
Nolan, 321 N.W.2d 1, 3 (Iowa 1982)).
STATEMENT OF THE FACTS
The Plaintiff, Anna Pottebaum, owns multiple rental properties. The Defendant, Todd Shaw,
Partner, Capital Mortgage, is a broker who has an established relationship with Ms. Pottebaum to
find a lender to approve her loan applications. Ms. Pottebaum contacted Mr. Shaw about getting a
loan to purchase another rental property at 1300 Kenyon Avenue, Des Moines, Iowa. Mr. Shaw
suggested going through Stonegate because a buyer could have “up to so many loans”. Mr. Shaw
had offered Ms. Pottebaum the loan through Stonegate at a 4.5 rate for investor property with no
costs and no origination fee. Ms. Pottebaum completed the paperwork with the realtor and made an
offer. When her offer was accepted Ms. Pottebaum contacted Mr. Shaw to proceed with the loan.
Mr. Shaw informed Ms. Pottebaum, by email, that due to a mistake he had made on her
previous loan application, Ms. Pottebaum needed a sign a letter stating that the mistake was due to an

omission on Mr. Shaw’s behalf in completing the application where he failed to disclose a previous
loan. Ms. Pottebaum signed a letter prepared by Mr. Shaw and returned it to him. Mr. Shaw later
informed Ms. Pottebaum that Stonegate was not going to approve her loan for the Kenyon property.
Ms. Pottebaum became upset because it was not her mistake and asked Mr. Shaw what they
were going to do because she had already had a commitment on the property and had given $500 in
earnest money. Mr. Shaw explained to Ms. Pottebaum that lenders often shy away from buyers who
have loans on several properties, but he would assist her in finding another lender at no costs to her.
In addition to owning multiple rental properties, Ms. Pottebaum was also recently divorced, paying
child support and was self employed, all which made her loan process more difficult.
Mr. Shaw found another competitor, Matthew Hern, Settlement Agent, NewCastle Home
Loan, LLC, who would approve Ms. Pottebaum’s loan at a higher rate. Ms. Pottebaum chose to use
Mr. Hern’s services in securing a loan. In order for Ms. Pottebaum to be afforded the same rate
offered by Mr. Shaw, she chose to buy down Mr. Hern’s rate at a cost of $2,392.50 to Ms.
Pottebaum.
Mr. Shaw testified in his professional experience purchase agreements are subject to
financing approval and any earnest money put down would be returned to the buyer if financing was
not approved. Mr. Shaw admitted the Kenyon property was a good buy, but Ms. Pottebaum was not
obligated under the purchase agreement after she was not approved for a loan by Stonegate.
CONCLUSION OF LAW AND ANALYSIS
Ms. Pottebaum’s Stonegate loan was denied, in part, due to Mr. Shaw’s omission on Ms.
Pottebaum’s previous loan application. However, after Ms. Pottebaum’s loan was not approved by
Stonegate, Ms. Pottebaum voluntarily elected to go through with the purchase of the Kenyon
property with a loan approved by another lender, Mr. Hern, at a higher rate than offered by Mr.
Shaw. Ms. Pottebaum chose to pay down the rate offered by the Mr. Hern at a cost of $2,392.50 to

match the rate offered by Mr. Shaw.
Ms. Pottebaum did not present any evidence by a preponderance of the evidence of the
purchase agreement with Stonegate, a written agreement between her and Mr. Shaw, nor any
damages she incurred as a result of not being approved for financing by Stonegate, i.e. the lost of her
$500 earnest money. Mr. Shaw cannot be held responsible for Ms. Pottebaum’s choice to proceed
with the purchase agreement with another lender at a higher rate. Ms. Pottebaum had no obligation
to purchase the Kenyon property after Stonegate denied her loan. Mr. Shaw is not responsible for
any alleged damages Ms. Pottebaum incurred as a result of her own voluntary actions.
This Court finds that Magistrate Welu correctly applied the law to the facts of this case. Upon
a careful review of the evidence, this Court comes to the same conclusion. This Court finds that the
Order of Magistrate Welu should be affirmed.
IT IS THEREFORE ORDERED that the decision of the Honorable David Welu is
AFFIRMED.
IT IS FURTHER ORDERED that the Plaintiff’s case is DISMISSED. Costs are assessed
against the Plaintiff.
IT IS SO ORDERED this _____ day of February, 2012.

Romonda D. Belcher, District Associate Judge
Fifth Judicial District of Iowa
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