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STATEMENT OF ISSUES
I.

THE ISSUE RELATED TO RESTORATIVE AND MAINTENANCE
CARE UNDER IOWA ADMIN. CODE r. 441-78-9 WAS NOT
PROPERLY PRESERVED BUT, IF PRESERVED, DOES NOT
AFFECT THE DISTRICT COURT’S FINAL DECISION.
A. The Issue Is Not Preserved.

Dutrac Cmty. Credit Union v. Hefel, 893 N.W.2d 282, 293 (Iowa 2017)
B. Inclusion of Restorative and Maintenance Services Under Iowa
Admin.Code r. 441-78.9 Does Not Affect the Interpretation of Skilled
Nursing Services Allowable Under Medicaid and, Therefore, Does Not
Change the Determination Made by the District Court.
Meyer v. IBP, Inc. 710, N.W.2d 213, 219 (Iowa 2006)
Georgen v. State Tax Comm’n, 165 N.W.2d 782, 787 (Iowa 1969)
Iowa Code § 17A.19(10)(c) (2018)
Iowa Code § 4.2(7) (2018)
Iowa Admin. Code r. 441-78.9 (2018)
Iowa Admin. Code r. 441-78.9(3) (2018)
II. THE DISTRICT COURT CORRECTLY UPHELD THE
DEPARTMENT’S DETERMINATION THAT FOUR OF THE FIVE
SKILLED NURSING VISITS WERE NOT MEDICALLY NECESSARY.
A. The Standard of Review Is Whether There Was Substantial Evidence to
Support the Department’s Decision.
Burton v. Hilltop Care Center, 813 N.W.2d 250, 256 (Iowa 2012)
Taylor v. Dep’t of Human Servs., 870 N.W.2d 262, 266 (Iowa Ct. App. 2015)
Iowa Code § 17A.19(8)(a) (2018)
Iowa Code § 17A.19(10)(f) (2018)
Iowa Code § 17A.19(10)(m) (2018)
Iowa Admin. Code r. 441-79.4 (2018)
B. The Substantial Evidence Supports the Department’s Decision That
Skilled Nursing Services Were Not Medically Necessary.
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Roskamp v. Iowa Dep’t of Human Servs., No. 17008196, at 2, n.1 (Iowa
Dep’t of Inspections and Appeals Sept. 5, 2017)
Prosch v. Apfel, 201 F.3d 1010, 1012-13 (8th Cir. 2000)
Iowa Admin. Code r. 441-78.9(3) (2018)
Iowa Admin. Code r. 441-79.9(1) (2018)
Iowa Admin. Code r. 441-79.3 (2018)
Medicare Benefit Policy Manual, Ch. 7 - Home Health Services
III.

THE STANDARD APPLIED BY THE DEPARTMENT WAS
WHETHER THE SERVICES WERE MEDICALLY NECESSARY
AND IT DID NOT ABUSE ITS DISCRETION BY APPLYING
THAT STANDARD.
A. The Appellant Failed to Preserve Error on This Issue.

Dutrac Cmty. Credit Union v. Hefel, 893 N.W.2d 282, 293 (Iowa 2017)
B. The Standard of Review Is for Abuse of Discretion.
Meyer v. IBP, Inc., 710 N.W.2d 213, 219 (Iowa 2006)
Taylor v. Dep’t of Human Servs., 870 N.W.2d 262, 266 (Iowa Ct. App. 2015)
C. The Department Based Its Decision on Substantial Evidence in the
Record That the Services Were Not Medically Necessary and
Application of that Standard Was Not an Abuse of Discretion.
Iowa Code § 17A.14(1)
Medicare Benefit Policy Manual, Ch. 7 - Home Health Services
Jacqueline Mitus, The Birth of InterQual: Evidence-Based Decision Support
Criteria That Helped Change Healthcare, Professional Case Management,
Vol. 13, No. 4, 228-233, 228 (July/August 2008 Wolters Kluwer Health)
IV.

IOWA CODE § 17A.19(10)(k) DOES NOT APPLY AND, IF
APPLICABLE, IS NOT FULFILLED.
A. The Appellant Failed to Preserve Error on This Issue.

Dutrac Cmty. Credit Union v. Hefel, 893 N.W.2d 282, 293 (Iowa 2017)
Iowa Code § 17A.19(10)(k) (2018)
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B. The Review Standard Identified in Iowa Code § 17A.19(10)(k) Does
Not Apply and, if Applicable, Is Not Fulfilled.
Zieckler v. Ampride, 743 N.W.2d 530, 533, 534 (Iowa 2007)
Hagen v. Iowa Dental Board, 2013 WL 4769330 at *5 (Iowa Ct. App. 2013)
(Unpublished Opinion)
Planned Parenthood of the Heartland, Inc. v. Iowa Board of Medicine, 2014
WL 7054656 at *16 (Iowa Dist. Ct. Polk County 2014)
Presetera Center for Mental Health Servs., Inc. v. Lawton, 111 F.Supp.2d 768,
782 (S.D. Va. 2000)
Iowa Code § 17A.2(5 (2018)
Iowa Code §§ 17A.19(10)(k) & (n) (2018)
Arthur E. Bonfield, Amendments to Iowa Administrative Procedure Act, Report
on Selected Provisions to Iowa State Bar Association and Iowa State
Government 69 (1998)
V. THE DIRECTOR’S DECISION THAT THE FEBRUARY 21, 2017
SKILLED NURSING VISIT WAS NOT MEDICALLY NECESSARY
IS SUPPORTED BY SUBSTANTIAL EVIDENCE IN THE RECORD.
A. The Standard of Review Is Whether There Was Substantial Evidence
to Support the Department’s Decision.
Burton v. Hilltop Care Center, 813 N.W.2d 250 (Iowa 2012)
Taylor v. Dep’t of Human Servs., 870 N.W.2d 262, 266 (Iowa Ct. App. 2015)
Iowa Code § 17A.19(8)(a) (2018)
Iowa Code § 17A.19(10)(f) (2018)
Iowa Code § 17A.19(10)(m) (2018)
Iowa Admin. Code r. 441-79.4 (2018)
B. The Director’s Decision that the Skilled Nursing Visit on February 21,
2017 Was Not Medically Necessary Is Supported by Substantial
Evidence.
Medicare Benefit Policy Manual, Ch. 7 - Home Health Services
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ROUTING STATEMENT
Because this case involves the application of existing legal principles, it is
appropriate for transfer to the Court of Appeals. Iowa R. App. P. 6.1101.
STATEMENT OF THE CASE
Nature of the Case
This is an appeal of judicial review of a Department of Human Services
contested case related to Medicaid benefits.
Procedural History
The case came before the Department following an appeal of a managed
care organization’s (Amerigroup’s) denial of preauthorizations for Medicaid
skilled nursing services. On February 2, 2017, Iowa Home Care requested prior
authorizations for five Medicaid skilled nursing services to be delivered to
Medicaid member, Ms. Carroll for the certification period beginning on January
30, 2017 through and including March 30, 2017. (App. 32, 328-338.) Through
a medical reviewer (Dr. Quivers), Amerigroup initially denied the request for
preauthorization on February 10, 2017. (App. 33, 339-340.)
On February 28, 2017, Iowa Home Care, on behalf of Willie Carroll,
internally appealed to Amerigroup and provided additional documentation.
(App. 33-34, 372-390.) An external reviewer, Dr. Lawrence Koss, MD, upheld
the denial of preauthorizations. (App. 33, 403-405; Dr. Koss letter at 397-400.)

12

On April 20, 2017, Ms. Carroll appealed Amerigroup’s decision to the
Department of Human Services and supplemented the record. (App. 445-448,
186-289.) Before hearing, Amerigroup referred the case for another physician
for review and that physician upheld the denial of skilled nursing services.
(App. 35, 140-143.)
A hearing was held on May 26, 2017 before an administrative law judge
(“ALJ”). (App. 31.) On June 2, 2017, the ALJ issued a Proposed Decision
upholding the denial because the services were not medically necessary. (App.
31-38.) On June 12, 2017, Willie Carroll appealed to the Director of the
Department of Human Services. (App. 20-26.) The Director of the Department
adopted the Proposed Decision of the ALJ as the Final Decision on June 16,
2017. (App. 12-14.) On July 17, 2017, Ms. Carroll petitioned for Judicial
Review. Following a motion to amend, an Amended Petition for Judicial
Review was filed on August 16, 2017. (App. 571-587.) Oral arguments were
held in the District Court on December 8, 2017.
Disposition
In an order entered March 31, 2018, the District Court: (1) affirmed the
Department’s decision that four of the five skilled nursing visits were not
medically necessary; and (2) remanded to the agency for the purpose of

13

reviewing whether the fifth skilled nursing visit on February 21, 2017 was
medically necessary. (App. 677-697.)
STATEMENT OF THE FACTS
Iowa Home Care received prior authorization to provide skilled nursing
services to Willie Carroll from December 1, 2016 through January 29, 2017. On
February 2, 2017, Iowa Home Care requested prior authorizations from
Amerigroup for Medicaid skilled nursing services to be delivered to Ms. Carroll
for the certification period beginning on January 30, 2017 through and including
March 30, 2017. (App. 31.) The Plan of Care requested skilled nursing visits to
observe and assess Ms. Carroll’s condition, perform skilled nursing tasks, and
provide education to her (App. 333-335.) Specifically, the Plan of Care indicated
that the skilled nurse was to observe and assess Willie Carroll’s
cardiopulmonary status; diabetic management, including testing and
documentation and diet compliance; gastrointestinal function and discomfort;
medication adherence; monitoring for falls or injuries; foot assessment; increase
in anxiety; and diverticulitis. (App. 334.) The specific skilled nursing tasks
identified in the Plan of Care indicated that the client would perform diabetic
foot care, but the skilled nurse would assess her feet; the skilled nurse would
send Ms. Carroll’s doctor a report of patient’s weekly blood sugar levels; and
the skilled nurse was to take her vital signs at every visit. (App. 334.)
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At the time of the initial request for preauthorization, Willie Carroll was
64, suffered from a number of chronic conditions, including diabetes mellitus
(DM) type II without complications, esophageal obstruction, diverticulitis,
anxiety, hypertension, iron deficiency anemia, and a history of urinary tract
infections. (App. 333-334.) During the three months preceding the request for
preauthorization, Ms. Carroll suffered from abdominal discomfort (12/12/16,
App. 385; 12/26/16, App. 384; 1/26/17, App. 386) and headaches (12/26/17,
App. 384; 1/9/17, App. 384). During those three months, she continued to take
her medication as directed. (11/28/16, App. 385; 12/26/16, App. 384; 1/9/17,
App. 384; 1/26/17, App. 382.) The record reflects that Willie Carroll was in
good mental condition (forgetful but oriented - Home Health Certification, App.
379; 11/28/16 – mental status stable, App. 385; 1/26/17 - alert and oriented X 3,
App. 382, 386). It further reflects that there were no signs or symptoms of skin
breakdowns. (11/28/16, App. 385; 12/12/16, App. 385; 1/9/17, App. 384;
1/26/17, App. 382.)
During that time, Ms. Carroll had no UTIs, her blood pressure was within
parameters, and she had no changes to medication related to anemia. (1/26/17
Sixty Day Summary, App. 386.) In addition, she was independent with her
ADLs, and had no hospitalizations or emergency room visits. (1/26/17 Sixty
Day Summary, App. 386.) While she had an anxiety disorder, she had had no
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exacerbated episodes. (1/26/17 – Sixty Day Summary, App. 386.) Ms. Carroll
had taken care of her diabetic foot care and indicated her desire to continue to do
so. (1/26/17, App. 382; Addendum to Plan of Care, App. 334.) The records
reflected a fluctuating blood sugar. (12/12/16, App. 385 shows BS fluctuating
between 114 and 290; 12/26/2016, App. 384 shows BS fluctuating between 138303; 1/9/2016, App. 384 shows BS fluctuating between 170-390.)
During the certification period, medical records reflect that Willie Carroll
continued to complain of headaches and abdominal discomfort. (2/6/17, App.
383.) Ms. Carroll continued to be compliant with her medications. (1/30/17,
App. 382; 2/6/17, App. 383; 2/21/17, App. 192.) Her blood sugar continued to
fluctuate. (2/6/17, App. 383 shows BS fluctuation between 114 and 225.) She
continued to be mentally stable. (2/21/17, oriented to person, place and time,
App. 188; 4/17/17, she is alert and oriented to person, place and time, App. 226.)
During that time, Willie Carroll visited the emergency room related to an
elevation in blood pressure. (App. 186.) The record indicates that she was
diagnosed with a UTI. (App. 186.) She was also seen for pain in her right
shoulder on March 8, 2017. (App. 214-222.) She had a diabetic check-up on
March 2, 2017 and a follow-up related to her coronary disease on April 17,
2017. (App. 228-229, 223-227.)
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The authorization of skilled nursing services was denied by three doctors,
the ALJ, and the Director of the Department because skilled nursing services
were not medically necessary. First, Amerigroup initially denied the request for
preauthorization on February 10, 2017 in a denial letter signed by Dr. Eric
Quivers, M.D. (App. 340.) Dr. Quivers concluded that the services were not
medically necessary and indicated that he had made the decision by looking at
1) Iowa Admin. Code r. 441-78.9 (2018); and (2) McKesson InterQual 2016,
Level of Care, Home Care Q & A: Home Care Services, Adult SN. (App. 340.)
Second, in response to an internal appeal, an external reviewer, Dr. Lawrence
Koss, M.D., denied the request for services. (App. 396-405.) Dr. Koss
specifically indicated that Willie Carroll “did not have acute medical issues that
required the services of a skilled nurse.” (App. 398.) He further indicated that:
The documentation does not indicate services that required a
licensed registered nurse or licensed practical nurse to perform.
The services requested could be safely performed by the member
or other non-skilled persons with proper training. Therefore, the
requested skilled nursing visits are not medically necessary.
(App. 398.)
Third, following Willie Carroll’s appeal to the Department of Human
Services, Amerigroup referred the case to another physician for review, Sohail
Saeed, D.O., who upheld the denial of skilled nursing services because they
were not medically necessary. (App. 140-142.) At the time Dr. Saeed reviewed
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the medical record, Iowa Home Care had been providing skilled nursing services
to Ms. Carroll and Dr. Saeed indicated that those services included monitoring
blood pressure, abdominal cramping, chest pressure and anxiety. (App. 141.)
He further indicated that Willie Carroll was compliant with medications, able to
complete ADLs, and not homebound. (App. at 141.) Dr. Saeed acknowledged
that observation and assessment may fall within skilled nursing services, “when
ONLY the specialized skill of a medical professional can determine the patient’s
status.” (App. 141.) Dr. Saeed concluded:
There is no evidence indicating that the member is not able to
safely monitor these disease processes. It is reasonable that the
member could have monitored her blood sugars, blood pressure,
anxiety symptoms, abdominal cramping, chest pressure symptoms
and communicated those directly with her without utilizing skilled
nursing. Therefore, the medical necessity of skilled nursing on the
dates in question is not established.
(App. 141.)
In the June 2, 2017 Proposed Decision, the ALJ acknowledged that
restorative and maintenance home health services are Medicaid covered services
and noted that maintenance services “are characterized as services to a member
whose condition is stabilized and who requires observation by a nurse for
conditions defined by the physician as indicating a possible deterioration in
health status.” (App. 37.) The ALJ acknowledged that Willie Carroll had a
number of chronic health conditions, but concluded that the Ms. Carroll was
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“able to manage those conditions, with assistance from her primary care
provider and specialists and on her own.” (App. 37.) Further, the ALJ noted
that while the evidence reflected that Willie Carroll’s diabetes was poorly
controlled, Ms. Carroll was able to monitor her blood sugar and relay the
information to her physician. (App. 37.) The ALJ also noted that Willie Carroll
was able to continue to maintain her diabetic foot care and did, in fact, do so,
and there was no evidence that she would not be able to identify degradations in
her feet. (App. 37.) In addition, during the certification period, while she did
have doctor appointments and one emergency visit, she was able to self-report
concerns and follow through with appointments. (App. 37.) The ALJ
concluded that maintenance services by a skilled nurse were not medically
necessary. (App. 38.)
On review by the Director of the Department of Human Services (June
16, 2017), the Director concluded that there was no evidence that Carroll had
acute medical issues that required the services of a skilled nurse. (App. 13.) In
addition, the Director concluded that the services required by Ms. Carroll’s
chronic health conditions could safely be (and were) delivered by someone other
than a licensed nurse. (App. 13.) The Director concluded that “[w]hile
maintenance services are available …, they are limited by the requirement that
they be medically necessary.” (App. 14.)
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ARGUMENT
Medicaid is a cooperative federal-state aid program that helps States
provide medical assistance to the poor. Lankford v. Sherman, 451 F.3d 496, 504
(8th Cir. 2006); see Iowa Code §§ 249A.2(3), (6), (7), (10) (2018). The States
provide medical assistance to society’s most vulnerable individuals and the costs
of that medical assistance are shared between the state and federal governments.
Lankford v. Sherman, 451 F.3d at 504. To participate in the program, a State
must comply with federal statutes and regulations, but beyond those
requirements, the States have “significant flexibility in defining the many facets
of their systems.” Geston v. Anderson, 729 F.3d 1077, 1079 (8th Cir. 2013).
The federal regulations permit States to “place appropriate limits on a service
based on such criteria as medical necessity.” 42 C.F.R. § 440.230(d). The
federal regulations do not define the term “medical necessity” and The Centers
for Medicare and Medicaid Services (CMS) has expressly declined to
promulgate a national definition. 67 Fed. Reg. at 41047 (June 14, 2002). In this
case, the skilled nursing services at issue were not medically necessary under
Iowa law.
I. THE ISSUE RELATED TO RESTORATIVE AND
MAINTENANCE CARE UNDER IOWA ADMIN. CODE r. 44178-9 WAS NOT PROPERLY PRESERVED BUT, IF
PRESERVED, DOES NOT AFFECT THE DISTRICT COURT’S
FINAL DECISION.
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A. The Issue Is Not Preserved.
“Generally, [the Supreme Court] will not decide an issue presented to [it]
on appeal that was not presented to and decided by the district court.” Dutrac
Cmty. Credit Union v. Hefel, 893 N.W.2d 282, 293 (Iowa 2017). Error is not
preserved unless it is raised by the appealing party and is decided by the lower
court. Id. If there is no determination on a particular issue, to preserve that
issue, the appealing party must file a request with the district court for a ruling
on the issue. Id.
Willie Carroll argues that the District Court “erred in failing to consider
whether the requested skilled nursing visits qualify as ‘restorative and
maintenance home health agency services.’” (Appellant’s Brief 20.) Thus, Ms.
Carroll acknowledges that there was no decision on the issue by the District
Court. Ms. Carroll did not file a motion requesting the District Court to rule on
this argument. The District Court did not address the issue and Willie Carroll
failed to properly preserve it by requesting such a ruling.
B.

Inclusion of Restorative and Maintenance Services Under Iowa
Admin. Code r. 441-78.9 Does Not Affect the Interpretation of
Skilled Nursing Services Allowable Under Medicaid and,
Therefore, Does Not Change the Determination Made by the
District Court.
1.

The standard of review is whether the decision was based on
an erroneous interpretation of a provision of law.
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Since the argument was not decided below, there is no “true” standard of
review. However, had the issue been decided in a manner that was favorable to
the Department, the claim of error lies in the interpretation of the law. See
Meyer v. IBP, Inc., 710 N.W.2d 213, 219 (Iowa 2006). Thus, the standard of
review is whether the decision was based on an erroneous interpretation of a
provision of law. Id.; Iowa Code § 17A.19(10)(c) (2018).
2.

Inclusion of Restorative and Maintenance Services Under
Iowa Admin. Code r. 441-78.9 Does Not Affect the
Interpretation of Skilled Nursing Services Allowable Under
Medicaid

Under the rules of statutory construction, the allowance of restorative and
maintenance care under the general provisions of Iowa Admin. Code r. 78.9
does not conflict with and, therefore, does not expand allowable skilled nursing
services under Iowa Admin. Code r. 78.9(3). Therefore, the District Court’s
failure to expand allowable skilled nursing services was not an erroneous
interpretation of a provision of law.
Under the rules of statutory construction, which are equally applicable to
regulations, if one portion of a regulation “[deals] with a subject in general and
comprehensive terms, and another [deals] with a part of the same subject in a
more minute and definite way, the two should be read together and harmonized,
if possible.” Georgen v. State Tax Comm’n, 165 N.W.2d 782, 787 (Iowa 1969).
If there is a conflict between the two, then the more specific part of the
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regulation prevails over the more general part. Id.; see also Iowa Code § 4.2(7)
(2018).
In this case, the general introductory provisions of Iowa Admin. Code r.
441- 78.9 do not conflict with the more general provisions of Iowa Admin. Code
r. 441- 78.9(3). The introductory provisions of 441-78.9, which outline the
general requirements for Medicaid payment for home health agency services,
state that “[p]ayment may be made for restorative and maintenance home health
agency services.” Iowa Admin. Code r. 441-78.9 (2018). However, because
there are a variety of services provided by home health agencies, the
introductory portion to the regulation also states that “[f]urther limitations
related to specific components of home health agency services are noted in
subrules 78.9(3) to 78.9(10).” Id. Those sections identify the further limitations
for different types of services provided by home health agencies, including
skilled nursing services. The two portions of the regulation can be harmonized
by noting that restorative and maintenance care is covered by Medicaid, but that
the type of service, in this case skilled nursing, must fit within the limitations of
78.9(3). That is, allowing services for restorative and maintenance care does not
expand the limitations for skilled nursing services. Rather, restorative and
maintenance care must be limited to services falling within the limitations of the
particular defined service – in this case, skilled nursing services.
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The limitations on skilled nursing services that are payable under
Medicaid will be discussed in Part II. However, key to the limitations on those
services is that they must be medically necessary based on the complexity of the
service and the condition of the patient. Iowa Admin. Code r. 441-78.9(3)
(2018). The only implicit holding one can take from the District Court’s focus
on whether the skilled nursing services were medically necessary was that it did
not read the broad provision allowing services for restorative and maintenance
care as expanding the limitations on skilled nursing service, but rather applied
the limitations regardless of the purpose of the service (restorative, maintenance,
or otherwise).
The determination of the District Court revolved around whether skilled
nursing services were medically necessary. The District Court did not reject the
provision of services because they were in the nature of restorative or
maintenance care. Rather, the District Court appropriately evaluated the
services based on the limitations on skilled nursing services. The inclusion of
restorative or maintenance care services does not expand and, therefore, does
not impact the District Court’s determination, which must be upheld.
II. THE DISTRICT COURT CORRECTLY UPHELD THE
DEPARTMENT’S DETERMINATION THAT FOUR OF THE
FIVE SKILLED NURSING VISITS WERE NOT MEDICALLY
NECESSARY.
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A. The Standard of Review Is Whether There Was Substantial
Evidence to Support the Department’s Decision.
While the standard of review depends upon whether the issue underlying
the petition for judicial review is a factual issue or a legal issue, “[t]he burden of
demonstrating the required prejudice and the invalidity of agency action is on
the party asserting the invalidity.” Iowa Code § 17A.19(8)(a) (2018); Burton v.
Hilltop Care Center, 813 N.W.2d 250, 256 (Iowa 2012). When an agency has
been given the authority to make a determination of a factual issue, its
determination of those factual issues must be upheld by a reviewing court unless
the determination is “not supported by substantial evidence in the record before
the court when that record is viewed as a whole.” Iowa Code § 17A.19(10)(f)
(2018); Burton, 813 N.W.2d at 256. Here, the Department of Human Services
has the authority to determine whether a provider has provided sufficient
documentation proving that Medicaid services are medically necessary. Iowa
Admin. Code r. 441-79.4 (2018). When an agency has the authority to make
factual determinations on an issue, “it follows that application of the law to
those facts is likewise ‘vested by a provision of law in the discretion of the
agency.’” Burton, 813 N.W.2d at 256. Therefore, the standard of review for
determining whether the Department’s decision that the provider’s
documentation was insufficient to support the provision of skilled nursing
services is whether that determination is supported by substantial evidence in the
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record before this court. That is, the decision may only be overturned if
irrational, illogical, or wholly unjustifiable. Iowa Code § 17A.19(10)(m) (2018);
Burton, 813 N.W.2d at 256.
In evaluating the sufficiency of the evidence, “where reasonable minds
might disagree about the conclusion to be drawn from the evidence, the court
must give appropriate deference to the agency’s findings,” which should be
“broadly and liberally” applied to “uphold rather than defeat the agency’s
decision.” Taylor v. Iowa Dep’t of Human Servs., 870 N.W.2d 262, 266 (Iowa
Ct. App. 2015). “The determining factor is not whether the evidence supports a
different finding but whether the evidence supports the finding actually made.
Id.
B.

The Substantial Evidence Supports the Department’s Decision
That Skilled Nursing Services Were Not Medically Necessary.

The substantial evidence supports the Department’s conclusion that the
services that were the subject of the preauthorizations were not medically
necessary. The Medicaid regulations and Medicare Benefit Policy Manual1
provide extensive standards for determining when skilled nursing services are
payable by Medicaid. The controlling standard, however, is whether the
services were medically necessary. Iowa Admin. Code r. 441-79.3(2)(b)(1)
1

“Medicare definitions and policies shall apply to services provided unless
specifically defined differently.” Iowa Admin. Code r. 441-79.9(1) (2018).
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(2018) (medical documentation “shall provide evidence that the service
provided is …[m]edically necessary”); see also Iowa Admin. Code r. 44178.9(3) (2018). Medical necessity for skilled nursing services can be shown in
two alternative ways: (1) the nature of the services themselves is so complex
that those services could be provided only by a skilled nurse; or (2) the
complexity of the patient’s condition required that services be delivered by a
skilled nurse. Iowa Admin. Code r. 441-78.9(3) (“Skilled nursing services shall
be evaluated based on the complexity of the service and the condition of the
patient”). The medical documentation must support that each item is
reimbursable. Iowa Admin. Code r. 441.79.3(1)(b). That is, the documentation
must support that the services were medically necessary. Here, the services
were not medically necessary because neither the complexity of the services
themselves nor the complexity of the patient’s condition were such that the
services could only be delivered by a skilled nurse.
1.

The nature of the services was not so complex as to require the
services to be performed by a skilled and licensed nurse.

The nature of the services for which preauthorizations were requested was
not so complex that they could only be provided by a skilled nurse. “Some
services may be classified as a skilled nursing service on the basis of complexity
alone (e.g., intravenous and intramuscular injections or insertion of catheters).”
(Medicare Benefit Policy Manual, Ch. 7 – Home Health Services, § 40.1.1)
27

(hereinafter Medicare Manual). In her testimony, Sandra Peterson, a nurse
representing Amerigroup, identified additional services that are inherently
complex: home infusion treatments, PICC line care, chemotherapy, antibiotics
with long-term treatment, complex pain management, ventilator management,
complex wound care. (App. 57.) Stated in the reverse, “[i]f a service can be
safely and effectively performed (or self-administered) by an unskilled person,
without the direct supervision of a nurse, the service cannot be regarded as a
skilled nursing service although a nurse actually provides the service.”
Medicare Manual, § 40.1.1; see also Iowa Admin. Code r. 441-78.9(3).
Here, the nature of the services was not so complex that only a skilled
nurse could deliver those services. The Plan of Care identifies the following
services to be provided: diabetic foot assessment, sending the doctor progress
reports of the patient’s blood sugar log, and checking vital signs at every visit.
(App. 334.) The Plan of Care also identifies a number of areas of patient
education, including general home safety and fall prevention, diabetic
management, including diet, monitoring blood sugars, and daily inspection of
feet for lesions. (App. 335.) Finally, the Plan of Care identifies observation and
assessment of the cardiopulmonary status, diabetic management, gastrointestinal
function, medication adherence, monitoring for falls or injuries, foot assessment,
anxiety, and diverticulitis. (App. 334.) Nothing on the face of the description of
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these services or in the Plan of Care suggests that the services are in and of
themselves so complex that they can be delivered only by a skilled nurse. In
fact, some of the cares were specifically identified as being areas upon which a
patient could be educated (home safety, diabetic management, diet, monitoring
blood sugars, evaluating feet). In the internal appeal decision issued by
Amerigroup, the physician noted that “the services requested could be safely
performed by the member or other nonskilled persons with proper training.”
(App. 398.) Further, the physician specifically stated that the documentation did
not indicate that the services requested required the assistance of a trained,
licensed, skilled nurse. (App. 398.)
In sum, the substantial evidence supports the Department’s determination
that the services for which preauthorization were sought were not services that
by their very nature were so complex as to only be able to be provided by a
skilled and licensed nurse.
2.

The patient’s condition was not so complex as to require her
care to be provided by a skilled and licensed nurse.

Willie Carroll’s medical condition was not so complex as to require
skilled nursing services because the medical documentation provided as of the
date of the requested authorization did not support a conclusion that the services
were medically necessary. Further, even if medical documentation following
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the date that services were requested is considered, the medical documentation
does not support a conclusion that the services were medically necessary.
a.

Medical necessity is evaluated based on the
documentation available at the time the request for
services is made and the Plan of Care must be
corroborated by other medical documentation.

The medical documentation referencing medical treatment occurring after
the beginning certification date (January 30, 2017) cannot be considered because
it was created subsequent to the request for preauthorization. As noted earlier,
when the nature of the services requested are not inherently complex, skilled
nursing services are medically necessary only when that the patient’s condition
rises to such a level of concern that services ordinarily considered to be
unskilled will be considered skilled. Medicare Manual, § 40.1.1. “This would
occur when the patient’s condition is such that the service can be safely and
effectively provided only by a nurse.” Id. (emphasis added). In addition, the
record available at the time that the request for authorization was made must
support a conclusion that only a skilled nurse can safely and effectively provide
the services ordered. See id. As noted in the Medicare guidelines, “[t]he
services must, therefore, be viewed from the perspective of the condition of the
patient when the services were ordered and what was, at that time, reasonably
expected to be appropriate treatment for the illness or injury throughout the
certification period.” Id. (emphasis added).
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Ms. Carroll cites Roskamp v. Iowa Department of Human Servs., No.
17008196 (Iowa Dep’t of Inspections and Appeals, Sept. 5, 2017) (hereinafter
Roskamp) in support of the proposition that the medical record subsequent to the
request for authorization must be considered. However, in that case, the
Administrative Law Judge noted that subsequent records are relevant where
“one can compare periods of time in which a person received and then did not
receive a particular service.” Id. at 2, n.1. Here, however, Iowa Home Care
continued to provide the service even though it was not authorized for payment.
Deterioration in Ms. Carroll’s medical condition without receiving the services
may have been relevant in determining whether the services were necessary.
See id. However, where the services were provided, the subsequent medical
history adds nothing to a determination of whether “from the perspective of the
condition of the patient when the services were ordered,” those services were
medically necessary. Medicare Manual, § 40.1.1.
In this case, the medical record initially submitted with the February 2,
2017 request for preauthorization (App. 335-338) was supplemented twice.
First, when Willie Carroll requested an internal appeal with Amerigroup on
February 28, 2017. (App. 373-390.) It was again supplemented by exhibits
submitted at the administrative hearing. (App. 1155-291.) Some of the
documentation supplementing the medical record covers medical services
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occurring before January 30, 2017, but most includes services occurring after
that time. Medical records subsequent to the date of the preauthorization request
do not reflect the patient’s condition at the time the services were requested and
should not be considered. That is, medical necessity is not determined by
hindsight.
The Plan of Care is insufficient by itself to support a determination that
services were medically necessary. The Medicare guidelines specifically state
that “the plan of care … and the initial and/or comprehensive assessment of the
patient can be incorporated in the certifying physician’s medical record,” but
“this information must be corroborated by other medical record entries in the
[medical record].” Medicare Manual, § 30.5.1.2. That is, the medical record
must create “a clinically consistent picture that the patient is eligible for the
[services].” Id. Thus, while the Plan of Care identified a number of services to
be provided, the medical necessity must be corroborated by the medical record
as it existed at the time the services were requested.
b.

The medical documentation available at the time the
skilled nursing services were requested provides
substantial evidence that skilled nursing services were not
medically necessary.

While the Plan of Care requested skilled nursing services on behalf of
Willie Carroll, the medical record does not corroborate that Ms. Carroll’s
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medical condition rose to such a level of concern that the services that would
ordinarily be considered unskilled required a skilled nurse to provide them.
First, the Plan of Care itself does not provide any explanation why the condition
of the member required a skilled nurse to deliver her care. While Iowa Home
Care argues that the opinion of a treating physician is accorded special
deference, that opinion must be supported by the remainder of the record. See
Prosch v. Apfel, 201 F.3d 1010, 1012-13 (8th Cir. 2000). Second, the record
reflects a Medicaid member who was able to perform the cares for which skilled
nursing was requested. Finally, in the months preceding the request for
preauthorization, there were no significant changes in the Willie Carroll’s health
condition such that she would be unable to continue to provide the self-cares
requested.
The Plan of Care does not provide an explanation why services normally
considered unskilled must be delivered by a skilled nurse. The Plan of Care
notes the condition of Ms. Carroll and states that the rehabilitation potential for
the member was good. (App. 333.) The Plan of Care requests that the skilled
nurse provide education, assessment and evaluation, and unskilled medical care
(such as reporting blood sugar information to a physician, assessing feet, and
taking vital signs), and that the skilled nurse ensure compliance with doctor’s
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orders. (App. 334-335.) The Plan of Care does not state or explain why Willie
Carroll’s condition required a skilled nurse to provide those cares.
In addition, the medical record illustrates that in the months preceding the
request for preauthorization, Willie Carroll was able to perform the cares for
which skilled nursing visits were authorized. The Sixty Day Summary dated
January 26, 2017 indicated that the member was alert and oriented X 3, and that
she was not homebound because “[i]t is not a taxing effort for Client to leave
home.” (App. 386.) The medical record contains notes from six skilled nursing
visits beginning on November 28, 2016 and ending on February 6, 2016,2 as
well as additional medical documentation within that period. (App. 382-390.)
During that time, Ms. Carroll was educated; she demonstrated her ability to
assess and evaluate her medical condition; she demonstrated ability to render
self-care; and she demonstrated compliance with doctor’s orders.
 Education on coping mechanism and voices understanding.
(2/6/2017, App. 383; 1/9/2017, App. 384; 12/12/2016, App. 385.)
 Self-assessment on signs and symptoms of hyperglycemia reaction.
(1/9/2017, App. 384.)
 Self-assessment – self reports or assesses headaches, abdomen
discomfort, chest pain, chest tightness, depression, anxiety, pain.
(2/6/2017, App. 383; 1/26/2017, App. 382; 1/9/2017, App. 384;
12/26/2016, App. 384; 12/12/2016, App. 385; 11/28/2016, App.
385.)
2

While it is the Department’s position that the February date falls beyond the
request period, it is included in this analysis because it was considered by the
external physician providing the review for the MCO internal appeal process.
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 Self-assessment on diabetic reactions. (1/9/2017, App. 384;
12/26/2017, App. 384.)
 Self-care – taking blood sugar levels and reporting to nurse.
(2/6/2017, App. 383; 1/9/2017, App. 384; 12/26/2016, App. 384;
12/12/2016, App. 385.)
 Self-care – taking care of diabetic foot care. (1/26/2017, App.
382.)
 Self-care – home safety – cleanliness of home and clear pathways.
(1/26/2017, App. 382; 12/12/2016, App. 385.)
 Self-care – setting up medical appointments, procedures.
(12/12/2016, App. 385; 11/28/16, App. 385.)
 Self-care – independent with ADLs. (Sixty Day Summary –
1/26/2016, App. 386.)
 Medication compliance and medication self-care. (2/6/2017, App.
383; 1/26/2017, App. 382; 1/9/2017, App. 384; 12/26/2017, App.
384; 11/28/16, App. 385; see also Sixty Day Summary –
1/26/2016, App. 386.)
 Compliance with diet. (1/26/2017, App. 382; 2/6/2017, App. 383.)
Additionally, the medical documentation submitted does not support a
finding that Willie Carroll’s ability to carry out the unskilled cares had changed
because her medical condition deteriorated. Throughout the nursing visits
leading up to the requested authorization, Ms. Carroll had no health
exacerbations. The skilled nurse noted no recent falls or injuries, no recent trips
to the emergency room, and no hospitalizations. (1/26/2017, 1/9/2017,
12/12/2016, 11/28/2016; App.382-387). The nurse noted there were no skin
issues (e.g. rashes, bruises, blisters, excoriations, skin tears/abrasions or pressure
point sores), and no problems with Ms. Carroll’s feet. (2/6/2017, 1/26/2017,
1/9/2017, 12/26/2016, 12/12/2016, 11/28/2016; App. 382-385.) Willie Carroll
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did show variations in blood sugar, but she continued to keep a log of her blood
sugar and report it (2/6/2017, 1/9/2017, 12/26/2016, 12/12/2016; App. 383-385.)
Ms. Carroll denied falls or injuries. (1/26/2017, 1/9/2017, 11/28/2017; App. 382,
384, 385.) Although Willie Carroll complained of headaches, digestive
discomfort, anxiety, and depression, the record does not indicate significant
changes in her health, ability to self-care, or ability to self-assess. (App. 382390.)
In sum, while the Plan of Care identified education, evaluation,
assessment, and unskilled care to be provided by a skilled nurse, the medical
documentation available at the time the services were requested did not
corroborate the medical necessity that those services be delivered by a skilled
nurse. The determination by the Department that the services were not
medically necessary is supported by the substantial evidence.
c.

Even if medical documentation provided subsequent to
the date of the requested service is considered, the
Department’s conclusion that the services were not
medically necessary is supported by the substantial
evidence.

Even if medical documentation provided subsequent to the date of the
requested service is considered, the Department’s conclusion that the services
were not medically necessary is supported by the substantial evidence.
Additional documentation submitted reflected Willie Carroll’s health subsequent
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to the requested authorization date of January 30, 2017 and beyond the end of
the certification period on March 30, 2017. It appears that Willie Carroll asserts
that the additional documentation proves a significant and rapid decline in Ms.
Carroll’s medical condition resulting in a significant decline in her ability to
self- assess, self-care, and comply with physician’s orders during the
certification period under review. The supplemented record does not support
this assertion.
Petitioner’s medical condition during the certification period did not
significantly decline and her ability to self-assess, self-care, and comply with
physician’s orders did not decline. During the certification period, medical
records reflect that Willie Carroll continued to complain of headaches and
abdominal discomfort. (2/6/17, App. 383.) Willie Carroll continued to be
compliant with her medications. (1/26/17, App. 382; 2/6/17, App. 383; 2/21/17,
App. 192, 197.) In addition, her blood sugar continued to fluctuate. (2/6/17,
App. 383 shows BS fluctuation between 114 and 250.) She continued to be
mentally stable. (2/21/17, oriented to person, place and time, App. 188; 4/17/17,
she is alert and oriented to person, place and time, App. 225-226). During that
time, Willie Carroll visited the emergency room related to an elevation in blood
pressure. (App. 186.) The record indicates that she was diagnosed with a UTI
(acute cystitis). (App. 191.) She was also seen for pain in her right shoulder on
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March 8, 2017. (App. 214-222.) She had a follow-up related to her coronary
disease on April 17, 2017. (App. 223-227, 284-288.)
Synthesizing the medical record, it reflects that Willie Carroll’s condition
was stable. While she did continue to have ongoing fluctuations in blood sugars
and other vital signs, those fluctuations were within the range of her normal
fluctuations. As noted by the Medicare Manual, “observation and assessment by
a nurse is not reasonable and necessary for the treatment of the illness or injury
where fluctuating signs and symptoms are part of a longstanding pattern of the
patient’s conditions.” Medicare Manual, § 40.1.2.1. The record shows that
although Willie Carroll suffered some health incidents, she was able to safely
monitor her disease processes (Opinion of Dr. Saeed, App. 141) and that she
was able to self-report her concerns. (ALJ Decision, App. 38.) She did not
suffer a significant or rapid decline in her health such that it was medically
necessary for a skilled nurse to deliver education, assessment, evaluation, and
other non-skilled cares.
Although Ms. Carroll asserts that she had difficulty with her memory in
such a way as to hinder her ability to administer her own medications, the
medical record does not support those assertions. Indeed, the nurse who
testified at the hearing stated “And so with our extensive education of doing
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that, she feels more comfortable with doing it on her own, but we are there to
check for accuracy and she’s been doing a very good job.” (App. 100.)
Willie Carroll’s counsel argues that Ms. Carroll “asked her providers to
repeat instructions about her medications” and that “[o]ne provider was so
concerned that Ms. Carroll would not remember changes to her medication that
the provider sent updates to Willie Carroll’s pharmacy and asked it to remind
Ms. Carroll about the changes.” (Appellant's Brief 32.) In fact, the portion of
the record cited reveals a single instance regarding a change in medications.
(App. 228-229). After the change in medications ordered by the Primary Care
Physician (PCP), the pharmacist called Willie Carroll to update her on the
change and wrote:
I called patient and counseled. Patient was in agreement
with plan. When I asked her to teach-back metformin
dose moving forward and Jardiance dose she had me
repeat directions. I’m going to send updated directions
on both medications to pharmacy and ask them to
remind her metformin’s new dose decrease.
(App. 229.) The context and the text do not indicate an unusual concern that
Willie Carroll would not be able to administer her own medications or
remember the dosages. Rather, the context and text indicate a pharmacist
routinely advising on a change in prescription and taking routine steps to assist
with compliance.
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As noted, the record illustrates that Willie Carroll was compliant with her
prescribed medications, that she continued to log her blood-sugar levels and that
she continued to carry out her self-care. In summary, even looking at the
medical documentation supplied subsequent to the request for prior
authorization, the delivery of education, assessment, evaluation, and other nonskilled cares by a skilled and licensed nurse was not medically necessary.
III. THE STANDARD APPLIED BY THE DEPARTMENT WAS
WHETHER THE SERVICES WERE MEDICALLY
NECESSARY AND IT DID NOT ABUSE ITS DISCRETION BY
APPLYING THAT STANDARD.
A. The Appellant Failed to Preserve Error on This Issue.
In Part III(B), of Willie Carroll’s brief she incorrectly asserts that the
Department upheld the denial of services by basing its decision on the
McKesson Interqual: Evidence-Based Clinical Criteria (Interqual Criteria).
While this issue was raised in the Briefs below, the District Court made no
determination on this issue and Willie Carroll did not file a motion requesting
the court to address the issue.
As noted earlier, “[g]enerally, [the Supreme Court] will not decide an
issue presented to [it] on appeal that was not presented to and decided by the
district court.” Dutrac Cmty. Credit Union v. Hefel, 893 N.W.2d 282, 293 (Iowa
2017). Error is not preserved unless it is raised by the appealing party and is
decided by the lower court. Id. If there is no determination on a particular
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issue, to preserve that issue, the appealing party must file a request with the
district court for a ruling on the issue. Id.
Willie Carroll acknowledges that “[t]he District Court did not even
address Interqual.” (Appellant’s Brief 39). Ms. Carroll did not file a motion
requesting the District Court to rule on this argument. The District Court did not
address the issue and Ms. Carroll failed to properly preserve it by requesting
such a ruling. The issue was not preserved and cannot be considered by this
Court.
B.

The Standard of Review Is for Abuse of Discretion.

If the Court finds that error was properly preserved, the standard of
review is for abuse of discretion. The Department’s determination was based on
the entire record and testimony presented at hearing. Dr. Quivers’ opinion
incorporating the InterQual Criteria was one piece of evidence in the record.
The assertion appears to be that the Department erred in the ultimate conclusion
reached and employed wholly irrational reasoning or ignored important and
relevant evidence. Where the claim of error “lies with the ultimate conclusion
reached, then the challenge is to the agency’s application of the law to the facts,
and the question on review is whether the agency abused its discretion by, for
example, employing wholly irrational reasoning or ignoring important and
relevant evidence.” Meyer v. IBP, Inc., 710 N.W.2d 213 at 219.
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In evaluating the sufficiency of the evidence, “where reasonable minds
might disagree about the conclusion to be drawn from the evidence, the court
must give appropriate deference to the agency’s findings,” which should be
“broadly and liberally” applied to “uphold rather than defeat the agency’s
decision.” Taylor v. Iowa Dep’t of Human Servs., 870 N.W.2d 262, 266 (Iowa
Ct. App. 2015). “The determining factor is not whether the evidence supports a
different finding but whether the evidence supports the finding actually made.
Id.
C. The Department Based Its Decision on Substantial Evidence in
the Record That the Services Were Not Medically Necessary
and Application of that Standard Was Not an Abuse of
Discretion.
The Department’s ultimate conclusion was based on the record as whole
and, therefore, it did not abuse its discretion. The Department based its
determination denying Medicaid services on the standard of medical necessity as
required by the statutes and regulations. The Department did not base its
determination on Dr. Quivers’ opinion incorporating the InterQual Criteria but
on all of the evidence in the record. Further, inclusion of Dr. Quivers’ opinion
in the evidence was not an abuse of discretion because it is “the kind of evidence
on which reasonably prudent persons are accustomed to rely for the conduct of
their serious affairs.” Iowa Code § 17A.14(1) (2018).
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The record indicates that Dr. Quivers initially denied the services on
February 10, 2017 “by looking at” the applicable Iowa Administrative Code
provisions and the InterQual Criteria. (App. 340.) Subsequently, on appeal of
Dr. Quivers’ determination, an external reviewer, Dr. Lawrence Koss, MD,
upheld the denial of preauthorization. (App. 396-412.) Dr. Koss reviewed
additional documentation submitted and provided a detailed rationale supporting
his decision. (App. 397-400.)
Significantly, the Department’s final decision was based on a review of
the entire record. (App. 31.) As noted by the Department in the decision
adopting the ALJ’s Proposed Decision, “[w]hile the Proposed Decision may not
have recited all of the testimony provided or evidence presented during the
appeal hearing, this does not mean that it was not considered.” (App. 13.)
Further, “[i]t is reasonable to believe the administrative law judge considered all
of the evidence in the record.” (App. 13.)
The Department’s inclusion of Dr. Quivers’ opinion in the evidence was
not an abuse of discretion. Under the Iowa Administrative Procedure Act, in
contested cases, “[a] finding shall be based upon the kind of evidence on which
reasonably prudent persons are accustomed to rely for the conduct of their
serious affairs.” Iowa Code § 17A.14(1) (2018). “[T]housands of people in
hospitals, health plans, and government agencies use InterQual evidence-based
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clinical decision support criteria to answer critical questions about the
appropriateness of levels of care and resource use.” (App. 650; A. Jacqueline
Mitus, The Birth of InterQual: Evidence-Based Decision Support Criteria That
Helped Change Healthcare, Professional Case Management, Vol. 13, No. 4,
228-233, 228 (July/August 2008 Wolters Kluwer Health.) “More than 60
clinical professionals at McKesson, including physicians, registered nurses, and
allied healthcare professionals, are involved in developing the clinical content,
which is then reviewed and validated by a nationwide network of more than 800
practicing clinicians from academic and community-based settings covering all
major specialties.” (App. 653; The Birth of Interqual at 231.) Reasonably
prudent physicians are accustomed to relying on the Interqual Criteria in
evaluating medical records.
The Department did not substitute the medical necessity legal standard
with the InterQual criteria. It was merely one piece of evidence in the record.
Counsel for Willie Carroll objects because the InterQual Criteria are not set
forth in statute or rule. However, while statutes, rules, and case law create legal
standards such as medical necessity, the evidence necessary to support a finding
with respect to a legal standard is not generally embedded in the statutes, rules,
and case law.
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Willie Carroll asserts that the Medicare Manual discourages the use of
standards, such as Interqual. Although the Medicare Manual indicates that
“denial of services based on numerical utilization screens, diagnostic screens,
diagnosis or specific treatment norms is not appropriate,” notably, the
Department did not rest its final decision denying services on the InterQual
standards or a “rule of thumb.” Medicare Manual § 20.3. As noted above, the
determination was based on the all of the evidence and testimony in the record.
In summary, the Department did not abuse its discretion. Its decision was
based upon the entire record and the appropriate legal standard. It did not
replace the legal standard with the InterQual Criteria. The Department’s
decision should be upheld.
IV. IOWA CODE § 17A.19(10)(k) DOES NOT APPLY AND, IF
APPLICABLE, IS NOT FULFILLED.
A. The Appellant Failed to Preserve Error on This Issue.
In Part III(C) of Willie Carroll’s brief, she asserts the decision of the
Department and the District Court should be reversed because it “is not required
by law and its negative impact on the private rights affected is so grossly
disproportionate to the benefits accruing to the public interest from that action
that it must necessarily be deemed to lack any foundation in rational agency
policy.” Iowa Code § 17A.19(10)(k) (2018). (Appellant’s Brief 39.) While this
issue was raised in the Briefs below, the District Court made no determination
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on this issue and Willie Carroll did not file a motion requesting the court to
address the issue.
As noted earlier, “[g]enerally, [the Supreme Court] will not decide an
issue presented to [it] on appeal that was not presented to and decided by the
district court.” Dutrac Cmty. Credit Union v. Hefel, 893 N.W.2d 282, 293 (Iowa
2017). Error is not preserved unless it is raised by the appealing party and is
decided by the lower court. Id. If there is no determination on a particular
issue, to preserve that issue, the appealing party must file a request with the
district court for a ruling on the issue. Id.
There was no decision on the issue by the District Court. Willie Carroll
did not file a motion requesting the District Court to rule on this argument. The
District Court did not address the issue and Willie Carroll failed to properly
preserve it by requesting such a ruling.
B.

The Review Standard Identified in Iowa Code § 17A.19(10)(k)
Does Not Apply and, if Applicable, Is Not Fulfilled.

The review standard identified in Iowa Code § 17A.19(10)(k) does not
apply because Willie Carroll has failed to identify an agency action “not
required by the law.” Even if Ms. Carroll did identify an agency action not
required by law, it has failed to show that any action of the Department was
arbitrary and capricious under the identified standard.
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Iowa Code § 17A.19(10)(k) anticipates a two-step evaluation. The
standard itself states that an agency action may be reversed if “it is not required
by law and its negative impact on the private rights affected is so grossly
disproportionate to the benefits accruing to the public interests from that action
that it must necessarily be deemed to lack any foundation in rational agency
policy.” Iowa Code § 17A.19(10)(k) (2018). This standard is merely a subset
of unreasonable, arbitrary, and capricious agency action under Iowa Code §
17A.19(10)(n). Zieckler v. Ampride, 743 N.W.2d 530, 532 (Iowa 2007) (citing
Arthur E. Bonfield, Amendments to Iowa Administrative Procedure Act, Report
on Selected Provisions to Iowa State Bar Association and Iowa State
Government 69 (1998)). The first step in the two-step process is a determination
that the agency action “is not required by the law.” See Zieckler, 743 N.W.2d at
533 (“An agency’s action may be reversed by [this] section only if the action is
not required by law”) and at 534 (a two-part conclusion signifying adoption of a
two-part test). Only after making such a determination, does a court evaluate
whether the agency action was “unreasonable, arbitrary, and capricious because
its negative impact is so grossly disproportionate to the benefits accruing to the
public interest from the [action].” Id. at 534.
The first step of the process requires a finding that the agency took a
discretionary action that it was not required by law or regulation to take. For
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example, in Zieckler, the Iowa Supreme Court noted that while the agency was
required by statute to adopt rules, it was “not required by law to adopt a rule
mandating dismissal of an intra-agency appeal as a sanction. Id.; see also, e.g.,
Planned Parenthood of the Heartland, Inc. v. Iowa Board of Medicine, 2014
WL 7054656 at *16 (Iowa Dist. Ct. Polk County). In Hagen v. Iowa Dental
Board, the Iowa Court of Appeals reviewed a sanction imposed where the Iowa
Dental Board had the discretionary authority to impose a range of sanctions.
839 N.W.2d 676 (table), 2013 WL 4769330 at *5. In both Zieckler and Hagen,
the courts did not move on to determining whether the agency action was
unreasonable, arbitrary, and capricious until they had first determined that the
agency took a discretionary action that it was not required by law to take. See
Zieckler, 743 N.W.2d at 534; Hagen at *5.
Willie Carroll has not identified the discretionary agency action to which
she objects. This case is a contested case – a matter that the agency is required
to consider. See Iowa Code § 17A.2(5) (2018). This is not similar to Zieckler
because the agency did not adopt a rule that it was not required to adopt. This is
not similar to Hagen because the Agency does not have a range of options from
which to choose. Rather, the Department ruled in a contested case proceeding,
as it is required to do. Willie Carroll must identify the discretionary agency
action to which she objects. She has not done so.
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Even if Willie Carroll were to adequately identify some discretionary
agency action to which it objects, she has not shown that the negative impact of
the agency action on the private rights affected is so grossly disproportionate to
the benefits accruing to the public interests from that action that it must
necessarily be deemed to lack any foundation in rational agency policy. Ms.
Carroll argues that the interests at stake are her life and that the Department’s
decision to deny preauthorization of services resulted in Ms. Carroll’s
deteriorating health. Willie Carroll received the services requested.
Nonpayment for services has not put Ms. Carroll’s life in jeopardy or been a
catalyst for her deteriorating health. The Department has a duty to protect the
public fisc and, to be sustainable, it must be able to deny payment for services
that are not medically necessary. See Presetera Center for Mental Health
Servs., Inc. v. Lawton, 111 F.Supp.2d 768, 782 (S.D. Va. 2000) (“Medicaid
statutes and regulations … clearly were intended by Congress to benefit the
public, prevent fraud, and provide for the efficient use of public resources”).
The record does not show an impact on private rights grossly disproportionate to
the interests of the Department in appropriately marshalling the Medicaid
program.
CONCLUSION ON CARROLL’S APPEAL
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The District Court’s decision that four of the five skilled nursing visits
were not medically necessary should be upheld. The determination that it was
not medically necessary that services be delivered by a skilled nurse is supported
by the substantial evidence. The nature of the services themselves was not so
complex that delivery by a skilled nurse was medically necessary. In addition,
the condition of Willie Carroll’s condition was not so complex as to require
unskilled services to be delivered by a skilled nurse. While medical
documentation subsequent to the request for preauthorization should not be
considered, even considering that documentation, the determination that it was
not medically necessary for a skilled nurse to deliver education, assessment,
evaluation, and unskilled care after the patient had been adequately educated and
was able to carry out her self-care is supported by substantial evidence.
Further, Department did not abuse its discretion in allowing one
physician’s opinion incorporating the InterQual Criteria as evidence to be
considered. The Department made its decision on the record as a whole, not on
the basis of the InterQual criteria. As evidence, a physician’s opinion based on
InterQual Criteria is acceptable because it is the kind of evidence on which
reasonably prudent persons are accustomed to rely for the conduct of their
serious affairs.
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Finally, the standard for reversal identified in Iowa Code 17A.19(10)(k) is
not applicable. The agency action did not arise out of the exercise of a
discretionary authority not required by law and there are no significant interests
at issue here that would provide a basis for reversal.
Therefore, the Department requests that the Court uphold the portion of
the District Court’s decision affirming that four of the five skilled nursing visits
were not medically necessary.
CROSS-APPEAL
The Department’s cross appeal is limited to a single issue: The District
Court erred in remanding to the Agency for the purpose of reviewing whether
the skilled nursing visit on February 21, 2017 was medically necessary. The
Agency determination that none of the skilled nursing visits was medically
necessary is supported by substantial evidence on the record as a whole.
V. THE DIRECTOR’S DECISION THAT THE FEBRUARY 21, 2017
SKILLED NURSING VISIT WAS NOT MEDICALLY
NECESSARY IS SUPPORTED BY SUBSTANTIAL EVIDENCE
IN THE RECORD.
A. The Standard of Review Is Whether There Was Substantial
Evidence to Support the Department’s Decision.
Although the standard of review depends upon whether the issue
underlying the petition for judicial review is a factual issue or a legal issue,
“[t]he burden of demonstrating the required prejudice and the invalidity of
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agency action is on the party asserting the invalidity.” Iowa Code §
17A.19(8)(a) (2018); Burton v. Hilltop Care Center, 813 N.W.2d 250, 256
(Iowa 2012). When an agency has been given the authority to make a
determination of a factual issue, its determination of those factual issues must be
upheld by a reviewing court unless the determination is “not supported by
substantial evidence in the record before the court when that record is viewed as
a whole.” Iowa Code § 17A.19(10)(f) (2018); Burton, 813 N.W.2d at 256.
Here, the Department of Human Services has the authority to determine whether
a provider has provided sufficient documentation proving that Medicaid services
are medically necessary. Iowa Admin. Code r. 441-79.4. When an agency has
the authority to make factual determinations on an issue, “it follows that
application of the law to those facts is likewise ‘vested by a provision of law in
the discretion of the agency.’” Burton, 813 N.W.2d at 256. Therefore, the
standard of review for determining whether the Department’s decision that the
provider’s documentation was insufficient to support the provision of skilled
nursing services is whether that determination is supported by substantial
evidence in the record before this court. That is, the decision may only be
overturned if irrational, illogical, or wholly unjustifiable. Iowa Code §
17A.19(10)(m) (2018); Burton, 813 N.W.2d at 256.
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In evaluating the sufficiency of the evidence, “where reasonable minds
might disagree about the conclusion to be drawn from the evidence, the court
must give appropriate deference to the agency’s findings,” which should be
“broadly and liberally” applied to “uphold rather than defeat the agency’s
decision.” Taylor v. Iowa Dep’t of Human Servs., 870 N.W.2d 262, 266 (Iowa
Ct. App. 2015). “The determining factor is not whether the evidence supports a
different finding but whether the evidence supports the finding actually made.
Id.
B.

The Director’s Decision that the Skilled Nursing Visit on
February 21, 2017 Was Not Medically Necessary Is Supported
by Substantial Evidence.

The Director’s Decision that the skilled nursing visit on February 21,
2017 was not medically necessary is supported by the substantial evidence in the
record as a whole. As noted, skilled nursing services are required only if the
complexity of the service is such that they can only be delivered by a skilled
nurse or if the condition of the patient is so complex that non-complex services
must be delivered by a skilled nurse. Iowa Admin. Code r. 441-78.9(3) (2018).
Assessing symptoms of hypertension is not a service that is so complex that it
can only be delivered by a skilled nurse. In addition, Willie Carroll’s condition
was not so complex that she required skilled nursing assistance to assess
symptoms of hypertension.
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1.

Assessing symptoms of hypertension is not a service that is so
complex that it can only be delivered by a skilled nurse.

As noted in Part II above, the first consideration in determining whether
skilled nursing services are medically necessary is whether the service is by its
nature so complex that it can only be delivered by a skilled nurse. The District
Court erred by focusing on whether Willie Carroll had the ability to monitor her
blood pressure or had equipment available to do so rather than focusing on
whether the service was inherently complex.
When assessing the inherent complexity of a service, the focus is not on
whether the patient is able to perform the service or whether the patient has the
equipment with which to perform the service, rather “[i]f a service can be safely
and effectively preformed (or self-administered) by an unskilled person, without
the direct supervision of a nurse, the service cannot be regarded as a skilled
nursing service although a nurse actually provides the service.”

Medicare

Manual § 40.1.1. Further, “the unavailability of a competent person to provide a
non-skilled service, regardless of the importance of the service to the patient,
does not make it a skilled service when a nurse provides the service.” Id. Thus,
regardless of whether Willie Carroll was able to monitor her blood pressure,
such ability does not affect the conclusion that monitoring blood pressure is not
by its nature “so inherently complex that it can be safely and effectively
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performed only by” a skilled nurse. See id. The District Court erred in focusing
on Ms. Carroll’s ability to monitor her blood pressure.
2.

The substantial evidence supports the Agency’s determination
Willie Carroll’s condition was not so complex as to require
that assessment of hypertension be delivered by a skilled
nurse.

As discussed in Part II, Willie Carroll’s condition was not so complex as
to require that a skilled nurse deliver observation and assessment services.
Rather, Willie Carroll was able to self-assess, including the ability to self-assess
her hypertension.
The evidence on the record notes hypertension as being one of Willie
Carroll’s conditions. (App. 380.) Taking vital signs was requested as part of the
Plan of Care. However, the Plan of Care is insufficient by itself to support a
determination that services were medically necessary.

Medicare Manual §

30.5.1.2. The Plan of Care must be “corroborated by other medical record
entries in the [medical record].” Id.
Part II of this Brief established that medical necessity is based on the
documentation that is available at the time the request for services is made. That
medical documentation provides substantial evidence that the February 21, 2017
skilled nursing services, including hypertension assessment, were not medically
necessary.
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There is no evidence that the patient’s hypertension was so severe that she
required a skilled nurse to assess that hypertension. The Sixty Day Summary
dated January 26, 2017 indicated that the patient’s blood pressure ranges were
120-115/80-70 and that the patient’s blood pressure was within parameters.
(App. 386.) In the six skilled nursing visit notes beginning on November 28,
2016 and ending on February 6, 2016, blood pressure is mentioned only once.
(App. 382-385.)

In the November 28, 2016, there is no blood pressure

information, but the record states that the patient denies any angina or shortness
of breath. (App. 385.) On December 12, 2016, there is no mention of blood
pressure, but the client denied current chest pain while reporting chest pain one
week ago. (App. 385). On December 26, 2016, the nurse did not mention blood
pressure specifically, but indicated that “vitals are stable.” (App. 384.) The
notes related to a January 9, 2016 visit do not reveal any notes related to blood
pressure; however, the patient was able to self-assess by denying chest pain,
shortness of breath, headache over the past week. (App. 384.) Again, there is
no mention of blood pressure in the January 26, 2016 notes, but the patient
reported no chest pain, no heart fluttering, or palpitations. (App. 382.) At the
February 6, 2017 nursing visit, the skilled nurse noted that the patient’s blood
pressure was elevated due to “stressors.” (App. 383.) The patient was able to
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report no current chest pain, but chest pain one time in the past week due to
stress episode. (App. 384.)
Throughout the nursing visits, the nurse noted that the patient was
compliant with medications, able to report back compliance, and able to report
and self-assess her conditions. (App. 382-385.)
In sum, the Plan of Care does not explain why a service normally
considered to be unskilled – assessment of hypertension – could only be
delivered by a skilled nurse. Willie Carroll’s condition as documented by the
medical record did not show a cause to be concerned that her hypertension was
so complex as to require a skilled nurse to assess that situation. In fact, her
blood pressure was noted negatively only once and did not seem a great concern
to the nurse who noted that it was due to stressors. The Sixty Day Summary
noted blood pressure numbers within the goal parameters noted on the Plan of
Care. While the Plan of Care indicated that a skilled nurse should take the vital
signs of the patient, the medical documentation available at the time the services
were requested did not corroborate that assessment of Willie Carroll’s
hypertension could only be carried out by a skilled nurse. The District Court
was in error when it remanded the determination of the February 21, 2017
skilled nursing to the Agency.

The Agency appropriately considered the

evidence available at the time the authorization was requested and that medical
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documentation did not support requiring a skilled nursing visit on February 21,
2017.
CONCLUSION ON CROSS-APPEAL
The Director’s Decision that the skilled nursing visit on February 21,
2017 was not medically necessary is supported by the substantial evidence in the
record as a whole. Assessing symptoms of hypertension is not a service that is
so complex that it can only be delivered by a skilled nurse. In addition, Willie
Carroll’s condition was not so complex that she required skilled nursing
assistance to assess symptoms of hypertension.
CONCLUSION AND WAIVER OF ORAL ARGUMENT
For the foregoing reasons, the Department respectfully requests that: (1)
the decision of the District Court be AFFIRMED with respect to the denial of
Medicaid services for four of the five skilled nursing visits; and (2) with respect
to the District Court’s determination remanding the determination of medical
necessity for the February 21, 2017 skilled nursing visit to the agency, that the
District Court be REVERSED and that the determination of the Agency
denying the skilled nursing visit be upheld.
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STATEMENT OF ISSUES
I.

THE DEPARTMENT’S ACTIONS ON REMAND DID NOT VIOLATE
THE LAW OF THE CASE DOCTRINE

Iowa Cases
Sunrise Retirement Comm’y v. Iowa Dep’t of Human Svcs., 833 N.W.2d 216
(Iowa 2013).
Cawthorn v. Catholic Health Initiatives Iowa Corp., 806 N.W.2d 282
(Iowa 2011).
City of Okoboji v. Iowa Dist. Ct., 744 N.W.2d 327 (Iowa 2008).
United Fire & Cas. Co. v. Iowa Dist. Ct., 612 N.W.2d 101 (Iowa 2000).
Roberts v. Iowa Dep’t of Job Svcs., 356 N.W.2d 218 (Iowa 1984).
Kohorst v. Iowa State Commerce Comm’n, 348 N.W. 2d 619 (Iowa 1984).
Reich v. Miller, 151 N.W.2d 605 (Iowa 1967).

Other Cases
Banco Nacional de Cuba v. Farr, 383 F.2d 166 (2nd Circuit 1967), cert. denied,
390 U.S. 956 (1968).
Wasatch County v. Okelberry, 2015 WL 4647977 at *6 (Utah Ct. App. 2015).
Jordan v. Jordan, 643 P.2d 1008, 1012 (Ariz. 1982).

Statutes and Regulations
Iowa Code § 17A.19(10)(b).

II.

RETROACTIVE APPLICATION OF HF 2463 IS NOT UNCONSTITUTIONAL.

Federal Cases
Plaudt v. Spendthrift Farm, Inc., 514 U.S. 211 (1995).
Robertson v. Seattle Audubon Society, 503 U.S. 429 (1991).
Keating v. Nebraska Public Power Dist., 660 F.3d 1014 (8th Circuit 2011).
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Banco Nacional de Cuba v. Farr, 383 F.2d 166 (2nd Circuit 1967), cert. denied,
390 U.S. 956 (1968).
Iowa Cases
Sunrise Retirement Comm’y v. Iowa Dep’t of Human Svcs., 833 N.W.2d 216
(Iowa 2013).
Wuebker v. Heenan Agency, Inc., 2012 WL 642881 (Iowa Ct.App. 2012).
Zaber v. City of Dubuque, 789 N.W.2d 634 (Iowa 2010).
Swanson v. Civil Commitment Unit for Sex Offenders, 737 N.W.2d 300 (Iowa 2007).
State v. Hernandez-Lopez, 639 N.W.2d 226 (Iowa 2002).
United Fire & Cas. Co. v. Iowa Dist. Ct., 612 N.W.2d 101 (Iowa 2000).
Hisky v. Maloney, 580 N.W.2d 797 (Iowa 1998).
Thorp v. Casey’s General Stores, Inc., 446 N.W.2d 457 (Iowa 1989).
Reich v. Miller, 151 N.W.2d 605 (Iowa 1967).

Other Cases
Wasatch County v. Okelberry, 2015 WL 4647977 at *6 (Utah Ct. App. 2015).
New York State Psychiatric Ass’n, Inc. v. New York State Dep’t of Health, 968 N.E.2d
428 (N.Y. 2012).
New York State Psychiatric Ass’n, Inc. v. New York State Dep’t of Health, 71 A.D.3d 852
(N.Y. App. Div. 2010).
General Motors Corp. v. Dep’t of Treasury, 803 N.W.2d 698 (Mich. Ct. App. 2010).
Jordan v. Jordan, 643 P.2d 1008 (Ariz. 1982).

Statutes and Regulations
441 I.A.C. 79.9(8).
Other Authorities
16C C.J.S. Constitutional Law § 1884.

4

E-FILED 2015 OCT 09 9:12 AM POLK - CLERK OF DISTRICT COURT

BOTH HF 2463 AND 441 I.A.C. 81.6(10) SUPPORT THE DEPARTMENT’S

III.

DECISION TO OFFSET COSTS WITH MEDICARE REVENUES.
Cases
Sunrise Retirement Comm’y v. Iowa Dep’t of Human Svcs., 833 N.W.2d 216
(Iowa 2013).
Burton v. Hilltop Care Center, 813 N.W.2d 250 (Iowa 2012).

Statutes, Regulations, and Legislative Authority
XXXVI Iowa Admin. Bull. 629, 634 (ARC 0994C, item 8)(Sept. 4, 2013).
XXXV Iowa Admin. 1924 (ARC 0789C)(June 12, 2013)(notice of intended actions
Iowa Code § 17A.19(8)(a).
Iowa Code § 17A.19(10)(f).
441 I.A.C. 81.6(10)(c).
441 I.A.C. 81.6(16).
441 I.A.C. 81.10(5)(d)(1) & (6).

STATEMENT OF THE CASE
This is a proceeding under the Iowa Administrative Procedure Act, Iowa Code
§ 17A.19, for judicial review of a final decision by the Iowa Department of Human Services in a
contested case proceeding. The record of the contested case proceeding before the Department
of Human Services (the “Department” or “DHS”) was filed with the Court pursuant to Iowa
Code §17A.19(6) on August 31, 2015.
This case came before the agency on remand from Sunrise Retirement Community v.
DHS, 833 N.W.2d 216 (Iowa 2013). In that case, the Iowa Supreme Court held the
Department’s rules did not permit the Department to “remove” Medicare Part A prescription
drug, laboratory, and x-ray costs from Petitioners’ cost reports. After the Iowa Supreme Court
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remanded for further proceedings not inconsistent with its opinion, the Iowa legislature enacted
legislation retroactive to 2005 requiring the Department to offset the costs under review in this
case with Medicare revenue so that the State of Iowa would not be subsidizing Petitioners’
provision of health care services paid in full by Medicare Part A. (A.R. 73.) On remand, the
Department allowed the costs, but offset them with Medicare revenues received as full
compensation for those costs, as contemplated in both the Iowa Supreme Court opinion and the
former Chief Judge Jean Davis’s Proposed Decision in 2009. (A.R. 1-228.) The Petitioners
appealed that decision to the Department. (A.R. 1-228.)
In the administrative proceedings, the parties filed cross-motions for summary judgment.
(A.R. 240,361.) Following a decision by the Administrative Law Judge allowing the offset
based on HF 2463, Petitioners sought Director review and the Director affirmed on April 16,
2015. (A.R. 590-616.) The Appellant’s requested a rehearing because the Final Decision did not
rule on the issue of whether the Department could also rely on 441 I.A.C. 81.6(10)(b) for the
offset and whether the Department had proved particular Medicaid revenues that could be used
for offset. (A.R. 627.) The rehearing was granted and the Final Decision of the Director held
that, in addition to being required by HF 2463, the offset was supported by 441 I.A.C.
81.6(10)(b) and that Medicare costs for prescription drugs, laboratory, and x-ray costs should be
offset with Medicare and other revenues. (I.A.C. 654). On August 4, 2015, Petitioners’
petitioned for judicial review. (A.R. 653-55.)

STATEMENT OF FACTS
Medicaid is a cooperative partnership between the United States of America and the fifty
states, including the State of Iowa. The states care for society’s most vulnerable individuals, and

6

E-FILED 2015 OCT 09 9:12 AM POLK - CLERK OF DISTRICT COURT

the United States pays the majority of the states’ costs of doing so. The Iowa Department of
Human Services is the single state agency that administers the Medicaid program in Iowa under
Iowa Code Chapter 249A and various federal and state laws and regulations. Under the
Medicaid program, Members are individuals who receive health and health-related care through
the Medicaid program. Providers are persons or entities, approved by the Department, that
provide care for Members.
Petitioners are corporations that have enrolled with the Department’s Iowa Medicaid
Enterprise (“IME”) as health care providers providing nursing home care to Medicaid Members.
(A.R. 351.) In exchange, Petitioners receive millions of dollars each year in Medical Assistance
funds, which are federal and state taxpayer funds. (A.R. 351.)
Petitioners have each signed a standard provider agreement with the Department. (A.R.
351.) In those agreements, Petitioners have agreed to adhere to all federal and state laws and
regulations. (A.R. 351.) The Department’s administrative rules are set forth in volume 441 of
the Iowa Administrative Code.
The Department is responsible for overseeing the Iowa Medicaid Program. (A.R. 352.)
The Iowa Medicaid Enterprise is comprise of Department staff and contractors that oversee
much of the day-to-day operation of the Iowa Medicaid program. (A.R. 352.) Myers and
Stauffer, L.C., employs Jeff Marston as the Account Manager of the IME’s Provider Cost Audit
and Rate Setting Contractor (“Provider Cost Audit” or “PCA”). (A.R. 352.)
Nursing home providers are paid a prospective rate throughout the year. (A.R. 352.)
Nursing home providers are required to submit a Statistical and Financial Report (“cost report”)
to the Department after the close of the facility’s fiscal year. (A.R. 352.) Under the
Department’s administrative rules, a cost report for a fiscal year ending in an even-numbered
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year determines the nursing home’s prospective rate for the two-year period beginning July 1 of
the following, odd-numbered year. (A.R. 352.) This process is called “rebasing.” (A.R. 352.)
For example, a nursing home cost report submitted for a fiscal year ending December 31, 2010
would have determined the prospective rate paid to the nursing home for the period of July 1,
2011 through June 30, 2013. (A.R. 352.)
The nursing home industry is anxious to have nursing home rates rebased as soon as
possible because the rebasing usually results in an increase in prospective rates. (A.R. 352.)
Rebasing is, however, dependent on budgetary concerns and the budget in recent years has
presented challenges. (A.R. 352.)
This case, as it stands today, concerns various of Petitioners’ nursing home cost reports
for fiscal years ending between 2006 and 2012. (A.R. 352.) The case began in 2009 when the
Department removed certain prescription drug, laboratory, and x-ray costs that Petitioners
incurred caring for residents whose nursing home care was paid for, in full, by Medicare Part A
(“Medicare Part A residents”). (A.R. 352.) PCA removed those costs from Petitioners’ cost
reports, pursuant to 441 Iowa Administrative Code (“IAC”) chapter 81, because it believed the
costs were not allowable costs. (A.R. 352.)
Iowa Medicaid and Medicare Part A pay for nursing home care very differently. (A.R.
353.) As indicated, Medicaid uses a cost report to calculate a prospective rate. (A.R. 353.)
Specifically, Medicaid uses a case mix, cost reporting system based upon allowable costs to
determine an individual, potentially unique, per diem rate for each and every nursing home.
(A.R. 353.) The case mix system requires the facility to report data for all costs and revenues
from all sources, including Medicaid, Medicare Part A, private payment, and long-term care
insurances. (A.R. 353.)
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Greater allowable costs increase the Medicaid per diem. (A.R. 353.) Treating costs as
unallowable lowers the Medicaid per diem. (A.R. 353.) Offsetting an allowable cost with a nonMedicaid revenue as payment for that cost also lowers the Medicaid per diem. (A.R. 353.) The
goal of the Medicaid per diem is to accurately capture the reasonable cost of providing nursing
home care to Medicaid recipients. (A.R. 353.)
Medicaid does not pay nursing homes for drugs that require a prescription (“prescription”
or “legend” drugs), laboratory services, or x-rays for their Medicaid residents. (A.R. 353.)
Rather, Medicaid contracts with specialized health care providers that provide those services
directly to the Medicaid residents. (A.R. 353.) Medicaid does not want to pay for those services
twice, so part of PCA’s job is to make sure the Medicaid per diem does not reflect any of the
costs of those services. (A.R. 353.)
Medicaid’s separate payment policy for prescription (legend) drugs, laboratory services,
and x-rays is markedly different from Medicare’s payment policy. (A.R. 353.) Medicare
employs what is known as “consolidated billing” for its Medicare Part A residents. (A.R. 353.)
Under consolidated billing, Medicare pays the nursing home a lump sum payment for each
resident, each month that is based upon the severity of the resident’s medical needs. (A.R. 35354.) Medicaid cost reports are irrelevant to the Medicare Part A consolidated billing system.
(A.R. 354.) Medicare simply pays the nursing home one payment in exchange for the nursing
home meeting all of that resident’s needs as defined by Medicare rules. (A.R. 354.) Under those
rules, any need for prescription drugs, laboratory services, or x-rays are included in the needs to
be meet by the nursing home, in exchange for the Medicare lump-sum payment. (A.R. 354.)
In 2009, Marston’s firm removed prescription drug, laboratory, and x-ray costs incurred
by nursing homes for Medicare Part A residents from Petitioners’ Medicaid cost reports,
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pursuant to 441 IAC chapter 81, because they believed that such costs were not allowable for
purposes of determining Medicaid payment rates. (A.R. 354.) They believed that those costs
should be removed from the cost report because such costs would artificially inflate the Medicaid
per diem. (A.R. 354.) Removing the costs, instead of engaging in a two-step, allow-then-offset
procedure, was considered to be the most appropriate method of arriving at an accurate Medicaid
per diem rate for Petitioners. (A.R. 354.)
The Medicaid per diem is designed to determine the proper payment, derived by the
nursing home’s costs of providing care to its average resident, regardless of payment source, for
the particular package of services that Medicaid is buying as nursing home care. (A.R. 354.)
That package does not include prescription drugs, laboratory services, or x-rays, because
Medicaid has chosen to purchase those services separately, from entities other than the nursing
homes. (A.R. 354.) Including costs incurred by nursing homes for prescription drugs, laboratory
services, and x-rays provided to their Medicare Part A residents would inappropriately increase
the Medicaid nursing home per diem, which is not intended to include payment for prescription
drugs, laboratory services, or x-rays. (A.R.354.)
On April 6, 2010, after a contested case hearing, Chief Administrative Law Judge Jean
M. Davis held Marston’s firm erred in simply removing these prescription drug, laboratory, and
x-ray, costs from Petitioners’ cost reports. (A.R. 331-334.) She recommended that Marston’s
firm utilize the two-step, allow-then-offset procedure instead. (A.R. 338-39.) Chief Judge Davis
reasoned:
At the hearing, the Department opined that Part A costs should be excluded
because the costs are covered/paid for the Medicare per diem and if the costs were
included in the Medicaid per diem calculation, it would artificially inflate the
Medicaid rate. This argument by the Department lacks merit however since the
Medicare Part A revenue is also reported by the facility as a part of the cost report
and already part of the equation. Moreover, the Department conceded that it
10
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could perform an offset to account for the costs/revenue associated with costs for
a Part A resident. As such, the Department has a methodology for dealing with
this perceived “enrichment” without disallowing the costs on the Medicaid cost
report.

(A.R. 338.)
The Director disagreed, declined to adopt this portion of Chief Judge Davis’s proposed
decision, and affirmed the disallowance. (A.R. 328-330.) The Iowa District Court affirmed the
Director’s decision. (A.R. 319-326.) In June 2012, the Iowa Court of Appeals reversed the
district court and, on rehearing, modified its decision but reached the same result in July 2012.
(A.R. 291-305; 306-318.) On June 28, 2013, the Iowa Supreme Court affirmed the Iowa Court
of Appeals, reversed the District Court, and remanded to the Director with instructions and for
further proceedings consistent with its opinion. (A.R. 278-290.)
The Iowa Supreme Court explicitly expressed its agreement with the reasoning of Chief
Judge Davis, reasoning the definition of “allowable costs” makes no distinction between
Medicaid and Medicare services and could not be read to incorporate the Medicaid limitation
that Marston’s firm and the Director had included in their analysis concerning costs. (A.R. 278290.)
Following the Iowa Court of Appeals’ initial decision in June 2012, the Department
ordered Marston’s firm to place all cost reports on hold. (A.R. 356.) Cost reports remained open
and unsettled until the legal landscape became more firm. (A.R. 356.) These open and unsettled
cost reports eventually came to include Petitioners’ 2006, 2008, 2010, and 2012 cost reports and
all 2012 nursing home cost reports in the State. (A.R. 356.) (For the most part, 2006, 2008, and
2010 cost reports other than Petitioners’ were fully processed by 2012, with the costs in question
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disallowed without objection from the nursing homes.) (A.R. 356.) The Department also placed
an anticipated rebasing on hold. (A.R. 356.)
In Marston’s expert opinion as an accountant, assuming that Medicare Part A prescription
drug, laboratory, and x-ray costs must be allowed on Medicaid cost reports, the most proper
course, as Chief Judge Davis and the Iowa Supreme Court anticipated and recognized, is to
offset all of those costs with associated revenue from Medicare Part A. (A.R. 356-57.) The
Department ordered Marston’s firm to continue to place on hold all 2012 cost reports, and any
rebasing, until resolution of the issues regarding Petitioners’ cost reports. (A.R. 357.)
There are approximately 425 nursing facilities that participate in the Iowa Medicaid
program. (A.R. 357.) The overwhelming majority did not join Petitioners in these ongoing
appeals and have not raised these issues in other appeals. (A.R. 357.) However, the nursing
home industry and its lobbyists have been following the appeals attentively. (A.R. 357.) They
have been anxious for the issues raised to be resolved, because they want rebasing for their open
and unsettled cost reports. (A.R. 357.) Further, nursing home funding is limited. (A.R. 357.)
Each year, the legislature appropriates a fixed sum for all Medicaid nursing home care. (A.R.
357.) If the per diem rate of Petitioners increased, the rates of other Medicaid nursing home
providers would necessarily need to be decreased. (A.R. 357.) But the Department must apply
the same rules fairly to all providers. So if the inclusion of the Medicare prescription drug,
laboratory, and x-ray costs in question were to increase rates, the rate-setting formula detailed at
length in 441 IAC 81.6 would need to be altered to effect a corresponding decrease in overall
payments to nursing facilities, to stay within the appropriation. (A.R. 357-58.) Further,
Petitioners’ 2006, 2008, and 2010 rates affect past state budgets that are now closed. Therefore,
paying Petitioners more funds now would require a special appropriation from the legislature for
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those fiscal years. (A.R. 358.) Marston is unaware of such a situation ever occurring previously.
(A.R. 358.)
Marston was a aware of and involved with the 2014 state legislative process that resulted
in the adoption of Iowa House File 2463 (H.F. 2463), which included amendments to the
Department’s appropriation, originally passed in 2013, for the 2014-15 state fiscal year
beginning on July 1, 2014. (A.R. 358.) As relevant here, in response to the concerns of the
nursing home industry discussed above and to the Iowa Supreme Court’s decision in Sunrise, the
legislature amended the bill in conference committee to require that the Department offset all
prescription drug, laboratory, or x-ray costs included in nursing facility costs reports with any
revenue received from Medicare or any other source, retroactive to 2005. (A.R. 358.)
After passage of H.F. 2463, the Department offset all Medicare prescription drug,
laboratory, or x-ray costs included in nursing home cost reports with Medicare revenue and lifted
the freeze on 2012 cost reports. (A.R. 359.) The department also processed the rebase that the
nursing home industry wanted. (A.R. 359.)

Introduction
This Court should uphold the decision of the Department. First, the Department’s actions
on remand did not violate the law of the case doctrine. Second, the Department’s application of
HF 2463 was constitutional. Finally, both HF 2463 and 441 I.A.C. 81.6(10) allow the
Department to offset prescription drug, laboratory and x-ray costs with Medicare revenue.
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I.

THE DEPARTMENT’S ACTIONS ON REMAND DID NOT VIOLATE THE
LAW OF THE CASE DOCTRINE

A.

Standard of Review.
The issue of whether the law of the case doctrine was violated is an issue of whether the

agency acted beyond its remand authority. This seems to fall with Iowa Code 17A.19(10)(b)
allowing review of an agency action “if the substantial rights of the person seeking judicial relief
have been prejudiced because the agency action is … [b]eyond the authority delegated to the
agency by any provision of law or in violation of any provisions of law.” When a district court
reviews an agency action, it functions as an appellate court. Kohorst v. Iowa State Commerce
Comm’n, 348 N.W. 2d 619, 621 (Iowa 1984). Judicial review of agency action is confined to
correction of errors at law. Roberts v. Iowa Dep’t of Job Svcs., 356 N.W.2d 218, 221 (Iowa
1984)
B.

House File 2463 Was a Legislative Change in the Existing Law and,
Therefore, the Law of the Case Doctrine Does Not Apply.

The law of the case doctrine does not apply when the law has been changed by legislative
enactment pending final resolution of a case on remand. United Fire & Cas. Co. v. Iowa Dist.
Ct., 612 N.W.2d 101, 101 (Iowa 2000). The law of the case doctrine generally requires a trial
tribunal to follow the mandate of the appellate court when a case is remanded to the trial tribunal.
Id. The rule recognizes the role that each court plays – the appellate court’s job is to determine
whether errors occurred; the trial tribunal’s job on remand is to implement the decision of the
appellate court. City of Okoboji v. Iowa Dist. Ct., 744 N.W.2d 327, 331 (Iowa 2008). However,
the law of the case doctrine “is not absolute or inflexible.” United Fire & Cas. Co., 612 N.W.2d
at 101. If the law changes pending final resolution on remand, the trial tribunal must incorporate
and apply that change in legislation even if that application will result in a different result on
remand. See Reich v. Miller, 151 N.W.2d 605 (Iowa 1967).
14
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Allowing a trial tribunal on remand to incorporate and apply a change in legislation is
clearly illustrated by Reich v. Miller, 151 N.W.2d 605 (Iowa 1967). That automobile negligence
case was remanded for new trial. Id. at 606. On remand, the trial court instructed the jury that
the defendant had the burden of proving the plaintiff was contributorily negligent. Id. At 609.
This instruction was based on the Supreme Court’s interpretation (in Schultz v. Gosselink) of
recently passed legislation imposing that burden on the plaintiff. Reich, 151 N.W.2d at 609. In
Schultz, the Court held that the statute applied to actions related to accidents occurring before the
statute was enacted, but that had not yet been tried. Reich, 151 N.W.2d at 609. This Supreme
Court decision came in the interim between the remand and the new trial in Reich. 151 N.W.2d
at 609. The Court rejected the plaintiff’s argument that the law of the case doctrine prevented
application of the Court’s holding in Schultz to the Reich case. 151 N.W.2d at 609.

The Court

acknowledged the general principal of the law of the case doctrine, but held that it did not apply
noting that “where the policy of the law has been changed in the meantime by legislative
enactment,” the law of the case doctrine does not apply. Id. See also Banco Nacional de Cuba
v. Farr, 383 F.2d 166 (2nd Circuit 1967), cert. denied, 390 U.S. 956 (1968)(“a lower court is not
bound to follow the mandate of an appellate court if the mandate is, in the interim, affected by
authority superior to the court issuing the mandate” including an “intervening statutory
enactment”); Wasatch County v. Okelberry, 2015 WL 4647977 at *6 (Utah Ct. App. 2015)(over
objection that amendment to legislation purported to change the result in a pending case, the
court held that the mandate rule is subject to an exception when there has been an intervening
change of controlling authority); Jordan v. Jordan, 643 P.2d 1008, 1012 (Ariz. 1982)(the law of
the case doctrine does not apply where the policy of law has been changed by legislative
enactment or decision of a higher court while the case is still pending on remand).
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The law of the case doctrine does not prevent application of HF 2463 because HF 2463 is
a legislative change in the law occurring in the interim between remand and the final agency
action and, therefore, is an exception to the law of the case doctrine. The Iowa Supreme Court’s
decision in this case looked at whether Medicare related costs could be excluded from the “cost
portion” of the cost report. Sunrise Retirement Comm’y v. Iowa Dep’t of Human Svcs., 833
N.W.2d 216, 219-220 (Iowa 2013). Specifically, the Court analyzed Subrule 81.6(11) which
provides that “certain costs ‘not normally incurred in providing patient care shall be eliminated
or limited.’” Id. at 220. The Court ultimately held that the Department was not authorized to
disallow the costs. Id. At 223.
Following remand of the Sunrise case, the legislature passed section 59 of HF 2463
requiring the Department to offset costs for prescription drug, laboratory, or x-ray costs with any
revenue received from Medicare. That section is entitled “NURSING FACILITY OPEN OR
UNSETTLED COST REPORTS” and states:
For any open or unsettled nursing facility cost report for fiscal
year prior to and including the fiscal year beginning on July 1,
2012, including any cost report remanded on judicial review
for inclusion of prescription drug, laboratory, or x-ray costs, the
department shall offset all reported prescription drug, laboratory,
and x-ray costs with any revenue received from Medicare or other
revenue source for any purpose. For purposes of this subparagraph,
a nursing facility cost report is not considered open or unsettled
if the facility did not initiate an administrative appeal under chapter
17A or if any appeal rights initiated have been exhausted.

Thus, following remand there was a legislative change in the law directing the Department to
offset prescription drug, laboratory, and x-ray costs with Medicare revenue. Accordingly, the
Department sent letters to the plaintiffs in this action indicating that the plaintiff’s cost reports
were being reopened pursuant to the order of the Supreme Court in Sunrise, that consistent with
16
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Sunrise the Department reversed the prior exclusion of Medicare Part A laboratory, x-ray, and
prescription drug costs from the report; and that the Department was implementing a revenue
offset for those costs. The Department’s implementation of the revenue offset followed the
requirements of HF 2463 that was enacted in the interim between remand and the Agency action.
Consequently, the law of the case doctrine does not apply.

C.

The Department Actions on Remand in Applying Both HF 2463 and 441 I.A.C.
81.6(10) Involved an Issue Not Before the Sunrise Court and, Therefore, Did Not
Violate the Law of the Case Doctrine.
While the law of the case doctrine requires a trial tribunal to follow the mandate of the

appellate court, it also allows a trial tribunal to give a case a “fresh look” on remand with respect
to issues not decided by the appellate court.

Cawthorn v. Catholic Health Initiatives Iowa

Corp., 806 N.W.2d 282, 287 (Iowa 2011). In Cawthorn, a case involving a claim of negligent
credentialing brought against a hospital, the hospital did not object to the admissibility in
evidence of the doctor’s credentialing file. Id. at 284. Following a trial and an appeal, the case
was remanded for a new trial. Id. at 284-85. Following remand, but before the second trial, in
Day v. Finley, the Iowa Court of Appeals found that a hospital’s credentialing file was protected
by the peer review protection statute. Id. at 285. The Cawthorn trial court agreed with the
hospital’s objection to the admission of the credentialing file in light Day v. Finley. Cawthorn,
806 N.W.2d at 285. The appealing party claimed that the law of the case doctrine prevented the
trial court from considering the objection. Id. at 286. The Supreme Court disagreed. Id. at
286-87. The Court held that “[o]n remand, the door generally reopens, except to the extent we
have expressly or impliedly closed it by the terms of our decision or the scope of our remand.”
Id. at 288.
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In this case, the Iowa Supreme Court looked at whether Medicare related costs could be
excluded from the “cost portion” of the cost report. Sunrise, 833 N.W.2d at 219-220.
Specifically, the Court analyzed Subrule 81.6(11) which provides that “certain costs ‘not
normally incurred in providing patient care shall be eliminated or limited.’” Id. at 220. It noted
that none of the limitations referenced Medicare-related costs. Id. The Iowa Supreme Court’s
decision was focused on the interpretation of Subrule 81.6(11) and the type of costs that were
excludable under that Subrule. See generally id. It held that prescription drug, laboratory, and xray were not excludable costs. See generally id.
The Iowa Supreme Court case did not analyze whether Medicare revenues could be
included under Subrule 81.6(10) to offset the costs. Because section 59 of HF 2463 had not been
enacted, it clearly did not analyze whether that legislation required the inclusion of Medicare
revenues in the cost report. The Supreme Court case focused on excludable costs. See generally
id. The Department actions at issue here involve the inclusion of revenues, not only under
existing regulations but under recently enacted legislation. Because this issue was not before the
Iowa Supreme Court, the Department did not violate the law of the case doctrine by giving the
revenue issue a “fresh look.”
D.

The Department’s Actions on Remand Were Consistent With the Direction of the
Court in Sunrise and, Therefore, Did Not Violate the Law of the Case Doctrine.

The law of the case doctrine was not violated because the decision on remand was
consistent with the direction of the Supreme Court. Here, there is no question that the
Department’s application of includable and excludable costs under 441 IAC 81.6(10) on remand
is consistent with the Supreme Court’s directive and there will be no further discussion of that
issue. Further, as noted under Parts A and B, the Department’s interpretation of includable
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revenues need not be consistent with the remand order because the law of the case doctrine does
not apply and because that issue was not before the Supreme Court. Nevertheless, the
Department’s interpretation of includable revenues under both HF 2463 and 441 IAC 81(6)(10)
is consistent with the spirit of the Supreme Court decision.
There is no doubt that the law of the case doctrine requires a lower court on remand to
implement the mandate of the appellate court. City of Okoboji, 744 N.W. 2d at 331. However,
where the mandate of the appellate court is broad and directs the trial tribunal “to proceed
consistently with the appellate court decision,” the trial tribunal “must consider the full opinion
of the appellate court and the circumstances the opinion embraces.” Id. at 331-32. That is, the
trial tribunal must consider the decision of the appellate court and proceed consistently. Id.
The Department’s implementation of an offset of Medicare prescription drugs,
laboratory, and x-ray costs with Medicare revenues was consistent with the Court’s order of
remand. On remand, the Court directed the district court to “enter judgment remanding this
matter to DHS for further proceedings consistent with this opinion.” Thus, because the directive
was broad, a determination of whether the action on remand was consistent with the mandate
requires this Court to evaluate the decision of the Supreme Court in Sunrise. See id.
The focus of the Sunrise decision was interpreting allowable costs under 441 IAC
81.6(11); it did not focus on revenues, application of 81.6(10), or application of HF 2463.
However, to the extent that the Court addressed the question of revenues, the Department’s
action is consistent with the Court’s opinion. In rejecting the Director’s conclusion that 81.6(11)
implicitly allowed exclusion of the costs under review, the Court stated: “[w]e think the
structure of rule 81.6 compels the broader reading –namely, that facilities report all revenues
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regardless of payor type, as conceded by the parties and contemplated by rule 81.6(10), and
likewise facilities report all costs regardless of payor type.” Sunrise, 833 N.W.2d at 221.
Later, the Court also noted: “[W]hether an expense is reported may not be dispositive of
whether DHS incorporates that expense in its component base-rate calculation. The ALJ noted
the availability of an ‘offset’ that could occur between facility cost reporting and DHS ratesetting.” Id. At 222. At the end of that statement, the Court included a footnote stating: “The
nursing homes concede that to the extent Medicare prescription drug, x-ray, and lab costs are
properly reportable, the reports should also include the corresponding Medicare revenue for
those services.” Id., fn 6. In sum, taken in total, the Court’s expectation with respect to revenues
was that costs would be offset with revenues. Thus, the Department’s actions in offsetting
prescription drug, x-ray, and laboratory costs with Medicare revenues is consistent with the
decision of the Court’s remand. Therefore, to the extent applicable, the law of the case doctrine
was followed on remand.
II.

RETROACTIVE APPLICATION OF HF 2463 IS NOT UNCONSTITUTIONAL.
A.

The Standard of Review Is De Novo.

Here, the Agency did not resolve the constitutional arguments raised below.
Nevertheless, a court reviews constitutional issues raised in agency proceedings de novo and the
court gives no deference to the agency’s view of the constitutionality of its statute or rule.
Swanson v. Civil Commitment Unit for Sex Offenders, 737 N.W.2d 300, 306 (Iowa 2007).
B.

Retroactive Application of HF 2463 Does Not Violate Separation of Powers.

When the legislature enacts a law and applies it retroactively in a manner that affects a
pending case, the separation of powers doctrine is not violated. Plaudt v. Spendthrift Farm, Inc.,
514 U.S. 211, 226 (1995); Wuebker v. Heenan Agency, Inc., 2012 WL 642881 at *4 (Iowa
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Ct.App. 2012). It is true that retroactive application of legislation violates separation of powers
when a case is finally adjudicated. Plaut, 514 U.S.at 225; Wuebker, 2012 WL 642881 at *4.
Both federal and case law acknowledge that a case is not fully adjudicated when it is on remand
and, therefore, intervening legislation that affects the outcome of the case does not violate
separation of powers. See Plaut, 514 U.S.s at 225; Wuebker, 2012 WL 642881 at *4.
This concept originated in Plaut v. Spendthrift Farm, Inc., 514 U.S. 211, 227 (1995),
where the United States Supreme Court noted that “[i]t is the obligation of the last court in the
hierarchy that rules on the case to give effect to Congress’s latest enactment, even when that has
the effect of overturning the judgment of an inferior court, since each court, at every level, must
‘decide according to existing laws.’” Further, in Robertson v. Seattle Audubon Society, 503
U.S. 429, 433-440 (1991), the Supreme Court reviewed a statute regarding timber harvesting that
had been specifically enacted in response to ongoing litigation and held that it did not violate the
separation of powers doctrine to apply the legislation to a pending case. The amended statute
was plainly directed at the parties involved in that case and even referred explicitly to the case
captions. Id. at 438-40. In sum, where there is ongoing litigation, applying legislation to that
ongoing litigation is not application of retroactive litigation to a final decision; therefore,
separation of powers is not violated. See generally id.
In Iowa, the concepts that a case has not been fully adjudicated when it is on remand and
a change in the law affecting the outcome does not violates separation of powers are supported
by Wuebker v. Heenan Agency, Inc., 2012 WL 642881 (Iowa Ct.App. 2012). In that case, an
insured brought a negligence lawsuit against an insurance company and summary judgment was
granted to the insurance company based upon the standard of care applicable to insurance
companies. Id. at *1. Pending appeal, the Supreme Court issued an opinion changing the
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standard of care that would have resulted in a decision favorable to the insured. Id. at *2. Still
pending appeal, legislation was passed overruling the Supreme Court’s opinion and changing the
standard of care back to the original standard. Id. On appeal, the Supreme Court held that the
legislation was retroactive and that retroactive application did not violate the separation of
powers doctrine because “when a new law makes clear that it is retroactive, an appellate court
must apply that law in reviewing judgments still on appeal that were rendered before the law was
enacted, and must alter the outcome accordingly.” Id. at *4.
In addition, both the Iowa Supreme Court’s application of the law of the case doctrine, as
well as the application of that doctrine in other states, supports the proposition that application of
retroactive legislation to a case on remand does not violate separation of powers. The Iowa
Supreme Court has acknowledged that the law of the case does not apply if there is a change in
legislation while a remand is pending. See United Fire & Cas. Co., 612 N.W.2d at 101; Reich v.
Miller, 151 N.W.2d at 609. Other jurisdictions have also acknowledged that proposition as well.
See Banco Nacional de Cuba v. Farr, 383 F.2d 166 (2nd Circuit 1967), cert. denied, 390 U.S.
956 (1968); Wasatch County v. Okelberry, 2015 WL 4647977 at *6 (Utah Ct. App. 2015);
Jordan v. Jordan, 643 P.2d 1008, 1012 (Ariz. 1982). In none of these cases did the parties claim
or the courts consider a separation of powers claim. This is because a separation of powers issue
does not arise until all appeals following a remand have been exhausted.
HF 2463 was enacted following remand of this case from the Iowa Supreme Court.
There could be no “final decision” in this case until the decision of the Department on remand
was issued and all appeals of that decision were exhausted. HF was specifically made retroactive
and specifically required the Department to offset prescription drug, laboratory, and x-ray costs
with Medicare revenue on all open cost reports. The Department was required to make a
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determination on the cost reports consistent with HF 2463 and it did so. The Director
appropriately and correctly applied the retroactive legislation to pending litigation and, therefore,
the action did not violate the separation of powers doctrine.
C.

Retroactive Application of HF 2463 Does Not Violate the Petitioners’ Substantive or
Procedural Due Process Rights.
Retroactive application of HF 2463 does not violate the Petitioners’ procedural or

substantive due process rights. It does not violate the Petitioners’ substantive due process rights
because there is a rational basis for the legislation – providing a stable, predictable health and
human services budget and protecting a program that is intended to serve Iowa’s most vulnerable
populations. It does not violate Petitioners’ procedural due process rights because (1)
Petitioners have and are now engaging in a process that allows them to challenge the complained
of action; and (2) Petitioners do not have a vested property right in a specific method of
calculating Medicaid rates.
The Petitioners make vague allegations that their due process rights have been violated.
The Petitioners’ brief does not develop the argument or identify what types of due process rights
have been violated. The authorities Petitioners have cited are not helpful. Accordingly, the
Department will attempt to address potential due process concerns as comprehensively, and yet
briefly, as possible.
There are two types of due process violations under the Fourteenth Amendment to the
United States Constitution and article 1, section 9 of the Iowa Constitution – substantive due
process and procedural due process. State v. Hernandez-Lopez, 639 N.W.2d 226, 237 (Iowa
2002); see also 16C C.J.S. Constitutional Law § 1884. The federal and state due process
provisions are nearly identical and the analysis of each is treated almost identically as well.
Hernandez-Lopez, 639 N.W.2d at 237. A violation of substantive due process is essentially an
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allegation that the government has deprived a citizen of an important liberty interest to which the
citizen is entitled and that deprivation shocks the conscience. Zaber v. City of Dubuque, 789
N.W.2d 634, 640 (Iowa 2010). Substantive due process is about whether it is fair for the
government to take some action. See id. If the court determines that it was fair for the
government to take the action, then the court analyzes procedural due process - whether the
government followed a fair process in taking that action. Hernandez-Lopez, 639 N.W. at 237.
Thus, an analysis of substantive due process should precede an analysis of procedural due
process. Id.
1.

The Petitioners’ substantive due process rights have not been violated.
Petitioners’ substantive due process rights have not been violated because a fundamental

right is not involved and there is a reasonable fit between the government purpose in enacting HF
2463 and using the offset process for that purpose. In the context of substantive due process, the
Iowa Supreme Court has clearly stated that retroactive legislation is not inherently
unconstitutional. Zaber, 789 N.W.2d at 639. Generally, the principles of substantive due
process “preclude the government from engaging in conduct that shocks the conscience or
interferes with the rights implicit in the concept of ordered liberty.” Id. at 640 (quotations and
omitted). Where, as here, a fundamental right is not alleged,1 “the Due Process Clause demands
no more than a reasonable fit between the government purpose … and the means chosen to
advance that purpose.” Id. (quotations and citations omitted). The court must presume that the
government act is constitutional and the burden is on the petitioners to “prove the legislature’s
act is unconstitutional by negating every reasonable basis upon which the [act] may be
sustained.” Id. (quotations and citations omitted).

1

Petitioner has not alleged a violation of a fundamental right either in its Petition or Brief.
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In Zaber, residents filed a class action against the city of Dubuque alleging that a cable
television franchise fee was an illegal tax. Id. at 637. In a previous opinion – Kragnes v. City of
Des Moines – the Supreme Court held that franchise fees assessed by the City of Des Moines on
gas and electric services were an illegal tax because the imposition of the tax was beyond the
city’s authority. Zaber, 789 N.W.2d at 637. In Zaber, plaintiff brought his lawsuit based on the
Kragnes decision. 789 N.W.2d at 637. While plaintiff’s lawsuit was pending, a retroactive law
was passed giving municipalities the authority to impose the television franchise fee. Id. at 63738. The plaintiff asserted that retroactive application of the legislation giving municipalities the
authority to tax violated his due process rights. Id. at 637. However, the Court held that the
plaintiff had not sustained the burden of negating every reasonable basis of the legislature in
allowing the authority to impose the particular tax. Id. at 645. The Court held that protecting the
financial stability of local municipalities was a reasonable basis for the legislation. Id.
The legislature had a reasonable basis for enacting legislation requiring the Department to
offset prescription drug, laboratory, and x-ray costs with Medicare revenue. The legislation itself
notes that “[a] stable, predictable health and human services budget is critically important to
Iowa taxpayers who fund these programs and to Iowa’s most vulnerable who rely on these
programs.” Rebasing Medicaid rates seriously affects these State’s budgetary concerns. This is
clear from the HF itself allocating a considerable increase in funding to be used specifically to
supplement shortfalls attributable to rebasing of nursing facility rates.
A large part of the State’s concern in protecting the budget of the Medicaid program is
protecting the funds that will be available to serve this most vulnerable population. This concern
is reflected in the Iowa regulations which require the Department to interpret the rules “in such a
manner to minimize any risk that medical assistance funds might be used to subsidize services to
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persons other than members of the medical assistance program.” 441 I.A.C. 79.9(8). Further,
[t]he rules of the medical assistance program shall not be construed to require payment of
medical assistance funds, in whole or in part, directly or indirectly, overtly or covertly for the
provision of non-Medicaid services.” Id. In sum, the State has a legitimate interest in protecting
the funding for the Iowa Medicaid program and ensuring that funds for Medicaid are solely used
for Medicaid recipients. Enacting HF 2463 to support these interests by requiring the offsets
being discussed here was a rational method of supporting its legitimate interests. Therefore,
Petitioners’ substantive due process rights have not been violated.
2.

Petitioners’ procedural due process rights have not been violated.
Petitioners’ procedural due process rights have also not been violated. In evaluating an

assertion that state action has deprived a person of a protected property interest without due
process of law, the court must first evaluate whether the person has a protected property interest.
Keating v. Nebraska Public Power Dist., 660 F.3d 1014, 1017 (8th Circuit 2011). “To have a
property interest in a benefit, a person clearly must have more than an abstract need or desire and
more than a unilateral expectation of it. He must, instead, have a legitimate claim of entitlement
to it.” Id. Property rights are “not created by the Constitution. Rather, they are created and their
dimensions are defined by existing rules or understandings that stem from an independent
source, such as state law. Id. (farmers holding water permits to withdraw water from the
Niobrara Watershed did not hold a property right to that water because it was limited by the
constraints of the permit).
In General Motors Corp. v. Dep’t of Treasury, 803 N.W.2d 698, 702 (Mich. Ct. App.
2010), an automobile manufacturer brought an action against the Department of Treasury to
obtain a refund of certain use taxes. The action was brought based upon a Michigan Supreme
26
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Court case that held the particular use exempt from taxes. Id. at 702-03. Pending determination
of the auto manufacturer’s claim to refund, the legislature passed a measure effectively
overruling the decision of the Michigan Supreme Court and applying the legislation
retroactively. Id. The Court held that the automobile manufacturer did not have a vested
property right sufficient to raise a procedural due process claim. Id. at 708-09. The
manufacturer’s claim for refund was based on a “mere expectation that its claim might succeed
in light of the [decision of the Michigan Supreme Court.]” Id. at 709.
In the case at hand, Petitioners have not alleged a property right sufficient to raise a due
process challenge. Petitioners have contracted with the Department to provide certain Medicaid
services. The contract does not guarantee them a particular amount of reimbursement. The
method of calculating the reimbursement is subject to both the contract and the regulations. The
Petitioners’ have argued that the regulations should be interpreted so as to require a specific
method of calculation. Similar to the farmers in Keating, the Petitioner’s interest in receiving
Medicaid payments is limited by their contracts, as well as the Medicaid statutes and regulations
which provide guidance to the method of calculating their payment rate. See generally 660 F.3d
1014. Similar to the automobile manufacturer in General Motors Corp., the Petitioners’ claim
for a particular rate is based on an interpretation of the contract and Medicaid guidance. See
generally 803 N.W.2d at 371. Petitioners do not have a right to a particular interpretation of the
contract and Medicaid guidelines. Therefore, Petitioners unilateral expectation of an
interpretation in their favor is not a property right protected by the due process clause.
Even if the Petitioners’ asserted right to interpretation were considered to be a vested
property right, they have received all of the due process to which they are entitled. Petitioners do
not and cannot allege that they have not had every opportunity to contest the application of HF
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2463. In sum, the Petitioners’ have not adequately alleged a violation of their procedural due
process rights.
3.

The cases cited by Petitioners in their brief do not support their due process claim.
Petitioners cite primarily to New York State Psychiatric Ass’n, Inc. v. New York State

Dep’t of Health, 71 A.D.3d 852 (N.Y. App. Div. 2010), in their brief as supportive of their due
process claims. They also cite briefly to Hisky v. Maloney, 580 N.W.2d 797 (Iowa 1998) and
Thorp v. Casey’s General Stores, Inc., 446 N.W.2d 457 (Iowa 1989). These cases are not
supportive of their assertion of a due process claim.
The Petitioner asserts that in New York State Psychiatric Ass’n (referred in this brief as
“New York I”) the New York court dealt with a similar issue. The Petitioner’s reliance on this
decision is misguided. First, the legislation in that case is distinguishable from the legislation
before this Court. Second, New York I merely glosses over due process, but does not discuss it in
a way that allows for analogy. Finally, the reversal of that decision on appeal (“New York II”)
abrogates any precedential value of that decision.
In New York I, the court accepted the petitioner’s argument that a particular statute could
be interpreted as granting psychiatrists enhanced Medicare reimbursement and that a subsequent
statute could be interpreted as retroactively taking away that Medicare reimbursement. 71 A.D.
3d at 854. The decision mentioned that its interpretation resulted in the second legislation taking
away a vested right. Id. Beyond that, there is no discussion of the due process clause in that
case. See id. The lack of discussion of due process in New York I undermines any value that it
may have. This case gives little insight into due process or why the New York I court came to a
particular conclusion.
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In addition, New York I is distinguishable from this case. The New York I court
interpreted the two statutes as granting payment and a subsequent removal of that payment. Id.
Here, SF 2463 was enacted to clarify how to calculate revenues on open costs reports. The
specific rates were not established. In addition, the right to payment is in no way removed by HF
2463. Rather, the legislature merely clarified the methodology of setting rates for payment. This
is not a case of a grant of payment that is later withdrawn. Rather it is an interpretation of the
methodology by which payment will be made.
New York I is also without precedential value. While the Petitioner relegates the decision
on appeal to a footnote, New York II completely changed the interpretation of the first legislation
and held that the first legislation did not, in fact, create a right to payment at all. New York State
Psychiatric Ass’n, Inc. v. New York State Dep’t of Health, 968 N.E.2d 428, 431-32 (N.Y. 2012).
In sum, the New York I decision upon which Petitioners rely is distinguishable from the present
case and is without precedential value.
Hiskey, an Iowa case, does not discuss due process at all. 580 N.W.2d 797. The issue in
that case was whether a statute should be retroactively applied; not whether a retroactive
application violated due process. See id. The facts of Thorp are not at all similar to the facts of
the case at hand and how that case supports Petitioners claim is unclear. 446 N.W.2d 457.
In sum, the Petitioner has failed to show either a substantive due process or procedural
due process violation. SF 2463 is rationally related to the objectives of the State; thus there is no
substantive due process violation. The Petitioner has failed to show a vested property right or
that the processes they have employed and continue to employ are insufficient; therefore, there is
no procedural due process violation.
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III.

BOTH HF 2463 AND 441 I.A.C. 81.6(10) SUPPORT THE DEPARTMENT’S
DECISION TO OFFSET COSTS WITH MEDICARE REVENUES.

A.

The Standard of Review is Whether the Decision of the Department Is Supported by
Substantial Evidence.
The issue under review is whether the Department’s decision that HF 2463 and 441

I.A.C. 81.6(10)(b) support an offset of Medicare prescription drug, laboratory, and x-ray costs
with Medicare revenue is correct. While the standard of review depends upon whether the issue
underlying the petition for judicial review is a factual issue or a legal issue, “[t]he burden of
demonstrating the required prejudice and the invalidity of agency action is on the party asserting
the invalidity.” Iowa Code § 17A.19(8)(a); Burton v. Hilltop Care Center, 813 N.W.2d 250
(Iowa 2012). When an agency has been given the authority to make a determination of a factual
issue, its determination of those factual issues must be upheld by a reviewing court unless the
determination is “not supported by substantial evidence in the record before the court when that
record is viewed as a whole.” Iowa Code § 17A.19(10)(f); Burton, 813 N.W.2d at 256. Here,
the Department of Human Services has the authority to determine whether HF 2463 requires an
offset of Medicare revenue. When an agency has the authority to make factual determinations on
an issue, “it follows that application of the law to those facts is likewise ‘vested by a provision of
law in the discretions of the agency.’” Burton , 813 N.W.2d at 256. Therefore, the standard of
review for determining whether the Department’s decision that HF 2463 and Subrule 81.6(10)(b)
support an offset of Medicare prescription drug, laboratory, and x-ray costs with Medicare
revenue is whether that determination is supported by substantial evidence in the record before
this Court. That is, the decision may only be overturned if irrational, illogical, or wholly
unjustifiable. “This review is limited to the findings that were actually made by the agency and
not other findings that the agency could have made” Id.
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B.

HF 2463 Required the Department to Offset Medicare Prescription Drug,
Laboratory and X-Ray Costs With Medicare Revenues.
HF 2463 explicitly allows the Department to offset Medicare prescription drug,

laboratory, and x-ray costs against Medicare revenue. In addition, it does not require the
Department to identify the specific Medicare revenue attributable to those costs.
As noted earlier, pending the Department’s decision on remand, the legislature enacted
HF 2463 which the legislature specifically made retroactively applicable to open cost reports.
That legislation specifically provides:

For any open or unsettled nursing facility cost report for fiscal
year prior to and including the fiscal year beginning on July 1,
2012, including any cost report remanded on judicial review
for inclusion of prescription drug, laboratory, or x-ray costs, the
department shall offset all reported prescription drug, laboratory,
and x-ray costs with any revenue received from Medicare or other
revenue source for any purpose. For purposes of this subparagraph,
a nursing facility cost report is not considered open or unsettled
if the facility did not initiate an administrative appeal under chapter
17A or if any appeal rights initiated have been exhausted.

Applying HF 2463 to the cost reports under review, it is clear that the Department was required
to offset “all reported prescription drug, laboratory, and x-ray costs with any Medicare or other
revenue source for any purpose.”

(Emphasis added.) The statute specifically allows the

Department to offset with any Medicare or other revenue and does not require that the Medicare
revenue specifically be allocated to prescription drug, laboratory, and x-ray costs. Application of
HF 2463 does not violate the law of the case doctrine, does not violate the Constitution, and
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clearly allows the Department to revise the cost reports under review in the exact manner in
which it did revise those reports.

C.

441 I.A.C. 81.6(10)(b) Authorizes the Department’s Decision to Offset Medicare
Prescription Drug, Laboratory and X-Ray Costs With Medicare Revenue.
Subrule 81.6(10)(b) authorizes the Department to offset Medicare prescription drug,

laboratory, and x-ray costs with Medicare revenue. This interpretation of Subrule 81.6(10)(b) is
supported by the plain definition of “ancillary;” by clarifying amendments to the Subrule; and by
Subrule 81.6(10)(c). It is not undermined by the definition of direct and nondirect care costs in
the regulations. This issue was not raised by the Department and dismissed at an earlier stage of
this proceeding. The Medicaid notices to Petitioners do not undermine the Department’s
interpretation that the Medicare revenues for prescription drugs, laboratory and x-ray are
revenues received for ancillary services.
At all relevant times, 441 IAC 81.6(10) has stated, “Revenue from ancillary services shall
be applied in reduction of the related expense.” As noted by the Director in his decision, the
rules do not contain a definition of “ancillary.” However, “the dictionary defines it as ‘of
secondary importance,’ ‘subordinate,’ ‘subsidiary,’ ‘auxiliary,’ ‘accessory,’ or ‘supplementary.’”
Here, because the Medicaid payment scheme for nursing home care differs markedly from the
Medicare Part A consolidated payment scheme, services provided to Medicare patients for
prescription drug, laboratory, and x-ray services are supplementary or ancillary. As has been
noted, Medicaid does not pay for prescription drug, laboratory, or x-ray services as part of its
payment to nursing facilities. If those services were included in the cost report as costs, those
costs would be offset with the Medicaid revenues specifically received for those services.
However, they are not included in the cost report because the payment of those services does not
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flow through the nursing facility. Thus, those services are ancillary - they are not included in the
Medicaid nursing facility payment bundle. To the extent that nursing facilities receive payment
for these ancillary services from Medicare, Subrule 81.6(10)(b) specifically allows the
Department to offset the costs included for those ancillary services with the revenues received
for those ancillary services.
This interpretation of “ancillary” is supported by the clarifying 2013 amendment to the
Subrule. In amendments effective November 1, 2013, Subrule 81.6(10) was amended to exclude
prescription drugs, laboratory services, and diagnostic radiology services from routine daily
services. See XXXVI Iowa Admin. Bull. 629, 634 (ARC 0994C, item 8)(Sept. 4, 2013). While
the amendments do not apply retrospectively, the Department specifically stated that the
provisions regarding the treatment of drugs, labs, and x-rays in rate setting were a “clarification.”
XXXV Iowa Admin. 1924 (ARC 0789C)(June 12, 2013)(notice of intended actions) The
Department received no comments on those provisions. XXXVI Iowa Admin. Bull. 629 (ARC
0994C)(Sept. 4, 2013). This clarification supports the interpretation that Medicare prescription
drug, laboratory and x-ray services are ancillary services.
This interpretation of Subrule 81.6(10)(b) is also supported by Subrule 81.6(10)(c), which
prohibits the Department from offsetting the cost of services included in the Medicaid per diem
with revenue from private pay residents that are used to pay for those services. That is, if a
service is a part of the bundle of services included in the Medicaid per diem, it may not be offset
with revenue paid for those included services. Subrule 81.6(10)(c). Thus, the logical corollary is
that services excluded from the bundle of services included in the Medicaid per diem are
ancillary and may be offset with revenues received for the payment of those services.

33

E-FILED 2015 OCT 09 9:12 AM POLK - CLERK OF DISTRICT COURT

Whether Medicare costs incurred for prescription drug, laboratory and x-ray services are
includable as a “direct care” or non-direct” care costs for the purposes of including those costs in
the cost report is not relevant to whether those services are “ancillary services” for the purposes
of offset under Subrule 81.6(10)(b). The first step in rate calculation is to divide costs into costs
for direct care and costs for nondirect care. 441 I.A.C. 81.6(16). However, both costs for direct
and nondirect care may be allowable costs. See id. As made clear from the Sunrise decision, the
inclusion of costs in a cost report is not dependent on whether the service for which the cost was
incurred is a service included in the Medicaid bundle. The regulations related to cost inclusion
do not make provision for eliminating costs outside the Medicaid bundle. The reference to
offsetting revenues for “ancillary services” in 81.6(10)(b), however, recognizes that cost
inclusion and revenue offset are two different processes governed by different requirements and
different definitions. If the legislature intended to equate “direct care” services as always being
nonancillary, it could have done so. It did not. The definitions of direct care and nondirect care
in the section of the regulations dealing with inclusion of costs are not relevant to the definition
of ancillary services in the offset provisions.
The Department has not made an “ancillary services” argument in the prior
administrative appeal proceedings based on Subrule 81.6(10)(b) and is not barred from raising
the issue now. In a previous argument, the Department referenced “the supplementation
requirements of Rule 81.6(10)(9)(b).” There is no such Subrule and, therefore, the reference was
incorrect. However, the reference was not to 81.6(10)(b), but to the supplementation
requirements found at 81.10(5)(d)(1) & (6). There was no previous articulation of or decision
regarding the argument made by the Department in this appeal. As noted in Part IB, dealing with
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the law of the case doctrine, issues not raised or decided on appeal are clearly fair game on
remand or on appeals arising from that remand.
The Medicaid offset notices do not conflict with interpreting Subrule 81.6(10)(b) as
including revenues from Medicare prescription drug, laboratory, and x-ray services as revenues
from ancillary services. The Petitioners’ argue that there is a conflict between the notices
classification of offset revenues as “Medicare Routine Revenues” and Subrule 81.6(10), as
amended, which excludes drugs, labs, or x-rays from routine daily services. This argument
compares apples to oranges. The use of the phrase “Medicare Routine Revenues” in the notices
refers to revenues received from Medicare that are part of the services routinely provided by
Medicare, which includes the revenues received for Medicare prescription drug, laboratory, and
x-ray services. The use of the phrase “routine daily services” in the Medicaid regulations refers
to daily services routinely provided by Medicaid, which do not include prescription drug,
laboratory, and x-ray services. In sum, the use of “Medicare Routine Revenues” was a reference
to the services provided by nursing facilities under the Medicare payment system. The use of
“routine daily services” in the Medicaid regulations is clearly a reference to services provided by
nursing facilities under the Medicaid payment system.
In sum, Subrule 81.6(10)(b) authorizes the Department to offset Medicare prescription
drug, laboratory, and x-ray costs with Medicare revenue because those costs are for ancillary
services. This is a straight-forward interpretation of “ancillary” that is clearly supported by the
regulations.

D.

Medicare Revenue Attributable to the Medicare Prescription Drug, Laboratory,
and X-Ray Costs Is Sufficiently Identifiable to Allow the Offset Under 441 I.A.C.
81.6(10)(b) and HF 2463.
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Medicare revenue attributable to the Medicare prescription drug, laboratory and x-ray
costs is sufficiently identifiable to allow the offset of those revenues. The Medicare revenues
received by the nursing facilities and used for the offset far exceed the potential Medicare
prescription drug, laboratory, and x-ray costs. The inability to sever out these revenues is a
function of the Medicare consolidated billing system. In sum, using the entire amount of
Medicare revenues to offset the costs at issue is fair and equitable.
As illustrated by the supplemental affidavit of Jeff Marston, the Medicare revenues
received by the nursing facilities and used for the offset here far exceed the potential Medicare
costs for prescription drug, laboratory, and x-ray costs and, therefore, using those revenues to
offset those costs to the extent of those costs is reasonable. (A.R. 524-28.) In his supplemental
affidavit, Jeff Marston used the Longview Home 2010 cost adjustment as an example. (A.R.
526.) In that affidavit, Mr. Marston illustrates that total Medicare revenues received by
Longview were $1,539,387. (A.R. 526.) Those revenues were used to offset expenses of
$141,801 for prescription drugs (“Pharmacy Skilled”), $2,349 for “X-Ray Services,” and $5,580
for “Laboratory” services for Medicare residents. (A.R. 526-27.) The Longview offset is typical
and all the offsets at issue in these appeals were based on Medicare revenues reported by nursing
facilities in excess of the costs for prescription drug, laboratory, and x-ray services. (A.R. 528.)
The nature of Medicare’s consolidated billing system make it impossible to sever out the
revenues paid for prescription drug, laboratory, and x-ray costs from the lump-sum paid by
Medicare. As previously noted, under Medicare’s consolidated billing system, Medicare makes
a single undifferentiated payment for all the services that Medicare includes in nursing home
care, including prescription drugs, labs, and x-rays. There is no identifiable amount paid for
these services. By participating in the Medicare program, a nursing home facility agrees to
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accept the Medicare’s payment in full for all of the services included in Medicare’s package of
nursing home care.
In sum, the cost reports clearly identify the cost for Medicare prescription drug,
laboratory, and x-ray expenses. The cost reports clearly identify Medicare revenue received for
all care included in nursing home care provided under the Medicare package. The amount of
Medicare revenue far exceeds the amount applied to offset the Medicare costs and is only
applied to the extent of those costs. The inability to sever the Medicare revenue attributable to
prescription drug, laboratory, and x-ray costs is inherent in the Medicare consolidated payment
system. Accordingly, it is fair and equitable to allow the Department to offset costs incurred for
Medicare prescription drug, laboratory, and x-ray services with total Medicare revenues.

E.

Offsetting Medicare Prescription Drug, Laboratory, and X-Ray Costs with
Medicare Revenue is Consistent with Nursing Facility and Department Practices in
the Past.
Offsetting Medicare prescription drug, laboratory, and x-ray costs with Medicare revenue

is consistent with past nursing facility and Department practices. In their cost reports, some
nursing facilities, at all relevant times, have reported Medicare prescription drug, laboratory, and
x-ray costs as unallowable or as offset by Medicaid revenue. (A.R. 524-25, 528.) For facilities
not reporting those costs as unallowable or as offset, the Medicaid program’s practice prior to
cost reports for 2005 was to offset the costs with Medicare revenue. (A.R. 525, 528.)That offset
was made easier because facilities generally reported Medicare revenue separately for their
Medicare-related drug, lab, and x-rays costs.
In the cost reports at issue, beginning with amended cost reports for 2006, Petitioners did
not report specific Medicare revenues for prescription drugs, labs, or x-rays, but reported only
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Medicare revenue for routine daily service. (A.R. 525.) Because no revenue was reported
specifically for prescription drugs, laboratory, or x-ray services, the Medicaid program did not
offset those cost with revenues, but instead disallowed those costs. (A.R. 525.) Those
disallowances were held to be inappropriate on judicial review.
The current offsets are a return to the Medicaid program’s prior practice. That is, for
facilities not reporting the costs as unallowable or as offset, Medicaid offsets the Medicare costs
with Medicare revenues. (A.R. 524-25, 528.) The only difference is that the Medicare revenue
used to offset Medicare drug, lab, and x-rays costs was previously reported as associated with
those costs and is now reported as part of Medicare “routine daily service.” (A.R. 525.) While
the nursing facilities have changed how they have reported their costs and revenues, the
Medicaid program has consistently treated those costs and revenues in the same manner.
Conclusion
The Department’s action or remand was correct. The law of the case doctrine is no
impediment to the Department’s application of HF 2463 and Subrule 81.6(10) on remand. HF
2463 is a retroactive change in legislation applicable on remand and, therefore, outside of the
constraints of the law of the case doctrine. The decision by the Supreme Court did not address
the issue now before this Court and, therefore, the law of the case doctrine does not apply to the
Department’s application of either HF 2463 or Subrule 81.6(10). Additionally, the law of the
case doctrine does not apply because the decision on remand was consistent with the mandate of
the Supreme Court.
The Department’s action on remand was within the Constitution. Separation of powers
was not implicated because HF 2463 affected pending litigation, not a final judicial decision.
Additionally, there was no violation of Petitioners’ substantive or due process rights.
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Finally, the Department’s action on remand was supported by both HF 2463 and Subrule
81.6(10). The Department’s offset was required by HF 2463. In addition, it was supported by a
reasonable reading of Subrule 81.6(10). Medicare revenues were sufficiently attributable to the
Medicare costs to support the offset and the offset is in keeping with past Department practice.
Accordingly, the Department respectfully requests that the decision of the Director be
upheld.

RESPECTFULLY SUBMITTED,
THOMAS J. MILLER
Attorney General of Iowa
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Assistant Attorney General
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STATEMENT OF THE CASE
This is a proceeding under the Iowa Administrative Procedure Act, Iowa Code
§ 17A.19, for judicial review of a final decision by the Iowa Department of Human
Services (the “Department” or “DHS”) in a contested case proceeding. The record of
the contested case proceeding before the Department was filed with the Court
pursuant to Iowa Code § 17A.19 (6) on March 12, 2019. An addendum to the record
was filed on April 18, 2019.
On September 22, 2017, the Iowa Medicaid Enterprise (IME) (a division of
the Department) issued a notice terminating Den Hartog’s participation as a
provider in the Iowa Medicaid program based on 441 Iowa Admin. Code
79.2(2)(a),(b), (i) and (l). A.R. 629-31. On September 27, 2017, Den Hartog timely
appealed the notice of termination. A.R. 391. A hearing was held on March 16,
10

2018 and April 10, 2018. A.R. 6797-7134. The ALJ issued a Proposed Decision on
July 12, 2018 upholding IME’s decision to terminate on some, but not all, of the
grounds identified in the September 22, 2017 letter. A.R. 64-86. On July 23, 2018,
Den Hartog appealed the Proposed Decision to the Director. A.R. 95. On July 31,
2017, IME cross-appealed requesting that the Director uphold IME’s termination on
all of the grounds cited in the termination letter. A.R. 64-86. On November 21,
2018, the Director issued a final decision upholding the termination on some, but
not all, of the grounds stated in the termination letter. A.R. 32-42. On December
11, 2018, IME sought reconsideration requesting that the Director correct a
misinterpretation of statute and uphold IME’s termination on all grounds stated in
the termination letter. A.R. 22-31. On December 21, 2018, the Director denied the
request for rehearing. A.R. 1.
On January 18, 2018, Den Hartog petitioned for Judicial Review. Following a
motion to amend, Den Hartog filed an Amended Petition for Judicial Review on
April 3, 2018.

STATEMENT OF THE FACTS
Mark J. Den Hartog was enrolled with the Iowa Medicaid program to provide
chiropractic services. A.R. 32, 54. In May 2005 and early 2006, IME audited Den
Hartog’s medical claims and supporting records, found the documentation was
insufficient to support certain claims, and determined that Den Hartog owed IME
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an overpayment of $7,075.03. A.R. 32, 486-96. Dr. Den Hartog repaid the
overpayment without contest. A.R. 32.
In 2014 and 2015, a contractor for the federal government’s Centers for
Medicare and Medicaid Services conducted a Payment Error Rate Measurement
(PERM) audit of the IME. A.R. 32. As part of that audit, the contractor requested
medical documentation from Den Hartog. A.R. 32, 105, 497-501. Den Hartog
received four requests before he responded. A.R. 105, 497-519. The government
contractor determined that the two pages of notes received were inadequate and
asked Den Hartog to submit additional supporting medical records. A.R. 105, 51724. After a second supplemental request, Den Hartog submitted the same notes
originally submitted. A.R. 105, 525-32. Den Hartog’s failure to provide the
requested documentation resulted in a PERM error against the IME. A.R. 105,
6898-900.
Based on the lack of documentation and the IME’s interaction with Den
Hartog during the PERM review, IME conducted an unannounced site visit on May
27, 2015. A.R. 6898-900. Jodi Jones, an IME auditor, arrived on-site with a written
notice requesting medical records for 24 Medicaid members for claims submitted in
2013 and 2014. A.R. 638-41, 6904. That notice requested that Den Hartog “submit
copies of the requested records.” A.R. 638 (Emphasis in original). It further
warned that “[f]ailure to provide requested documentation within the required
timeframe may result in recoupment of all associated payments and is grounds for
sanctions as identified in Iowa Administrative Code 441-79.2(249A).” A.R. 638.
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Jones explained to Den Hartog that she would wait while he copied the
records and that she wanted copies, not original records. A.R. 6904-05. Jones took
a seat in one of the four chairs in the small waiting room. A.R. 6905-06. She chose
the seat closest to the counter and Den Hartog sat at the computer behind the
counter within arms-reach of Ms. Jones. A.R. 6906. Ms. Jones observed Den
Hartog continuously clicking the mouse. A.R. 6906. Ms. Jones waited for an hour
before Den Hartog printed the first record. A.R. 6911-12. Den Hartog did not print
the second record until Ms. Jones had been waiting over three hours. A.R. 6918.
Den Hartog provided only two records to Ms. Jones before she left the premises at
1:00 p.m. A.R. 6928. Den Hartog continued to click repeatedly on the mouse
throughout Ms. Jones visit. A.R. 6906, 6909, 6914, 6918.
At the hearing, Dr. Ted Liautaud, the chiropractor who purchased Den
Hartog’s practice testified about the chiropractic software program Den Hartog was
attempting to use. A.R. 6855-57. Dr. Liautaud indicated that when you pulled up a
date of service to fill in notes you would click on the date of service and the notes
from the previous date of service would appear in the current date of service. A.R.
6855-57. If you did not change the notes from the previous date of service, you
would just click again to save the notes. A.R. 6855-57. That is, if you were merely
copying patient notes repeatedly on different dates of service, you would be
continuously clicking on the mouse.
When questioned about his record-keeping methods, Den Hartog indicated
that he did his record keeping electronically throughout each day, but that he did
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not know whether he printed the electronic document and signed it or used an
electronic signature. A.R. 6914-15.
At about 11:40, Den Hartog left the premises to purchase ink. A.R. 6919.
When he returned an hour later, Ms. Jones asked him to print up the record for a
specific Medicaid patient. A.R. 6920. Ms. Jones stood behind Den Hartog and could
see the computer screen. A.R. 6920. The screen showed the patient’s name in a
template with boxes in which medical documentation could be provided, but the
template was empty. A.R. 6921. Den Hartog was unable to print out a specific date
of service when requested. A.R. 6921-23. Den Hartog admitted that when he had
earlier printed up the two patient records, he had merely clicked on checkboxes to
print the documentation. A.R. 6923-24.
During the on-site visit, Den Hartog made Ms. Jones extremely
uncomfortable a number of times by stating, in a serious tone, that he was
“probably going to put a gun to [his] head and kill [himself] when all of this is over,”
that this was going to end his chiropractic career, and that the review was “a witch
hunt.” A.R. 6916, 6927. He asked Ms. Jones “how can you even do this?” A.R.
6927. Because Ms. Jones had been on-site for five hours, during which Den Hartog
was able to produce only two records, and because she was extremely
uncomfortable, Ms. Jones left the premises at approximately 1:00 p.m. A.R. 692730.
Ms. Jones concluded that Den Hartog had been creating false records. A.R.
6934-39. Therefore, as required by 42 C.F.R. § 455.23, IME’s Program Integrity
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Unit referred the case to the Medicaid Fraud Control Unit (“MFCU”) for criminal
investigation. A.R. 647-48. MFCU falls under the umbrella of the Department of
Inspections and Appeals and, although it receives referrals from IME, it is not a
unit of IME and is required by law to operate independently of the IME. See 42
U.S.C. 1396b(q)(2018); 42 C.F.R. § 1007 et seq.; 481 Iowa Admin. Code, ch. 73; A.R.
6963. MFCU decided to open a criminal investigation. A.R. 6964. Once a criminal
investigation is opened, IME is required to impose a suspension of Medicaid
payments under 42 C.F.R. § 455.23. A.R. 7055-56. The provider may continue to
provide services, but all payments will be held in suspense during the investigation.
42 C.F.R. § 455.23. In addition, during the criminal investigation, IME withholds
from taking any further steps to audit or administratively sanction the provider.
A.R. 7022, 7055-57.
During the course of the MFCU investigation, MFCU collected medical
records from Den Hartog. The first collection occurred on June 25, 2015, when
MFCU investigator, Ryan Dostal, personally served a subpoena requesting records
on Den Hartog. A.R. 1567, 6968. When Mr. Dostal arrived at Den Hartog’s
chiropractic practice, there was a stack of 42 patient files on the front desk, which
Den Hartog gave to Mr. Dostal. A.R. 6968-69. Den Hartog indicated that those files
matched the list of records requested by IME on May 27, 2015. A.R. 6968-69.
The subpoena served by Ryan Dostal requested records in addition to those
requested by IME on May 27, 2015. Compare A.R. 638 with A.R. 1567. In further
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response to the subpoena, on July 7, 2015, MFCU received 24 additional records
from Den Hartog’s attorney. A.R. 6972.
There were two relevant1 types of records produced: electronic records (for an
example of these types of records see A.R. 668); and hand-written SOAP notes (for
an example of these types of record see A.R. 650). The two patient files produced by
Den Hartog at the on-site visit consisted only of electronic notes. See Exhibit B-1 –
E.A. file, A.R. 744-796; Exhibit B-2 – M.A. File, A.R. 797-856. On June 25, 2015,
Den Hartog produced duplicates of those two patient files, but they included handwritten SOAP notes. See Exhibit B-4 – E.A. File, A.R. 937-1064; Exhibit B-4 – M.A.
File, A.R. 1065-1209. Of the 24 records requested by Jodi Jones (and produced in
the batch of 42 on June 25), nine of those files contained electronic notes and all
contained hand-written SOAP notes. A.R. (Vol. V) 395.2 In the remaining 18
records produced on June 25, none contained electronic notes and only four files
contained SOAP notes. A.R. (Vol. V) 396.
With respect to the 24 records produced on July 7, 2015, only 12 of those
records were new records. A.R. (Vol. V) 397-98. Five of those were responsive to the
subpoena; seven were not. A.R. (Vol. V) 397-98. Of the five records responsive to
the subpoena, none had electronic notes, but all five contained handwritten SOAP
notes. A.R. (Vol. V) 397. Of the seven new records that were not responsive to the

1

The other types of medical notes in the records either relate to patient intake or do not correspond to dates of
service requested.
2
In the course of writing this brief, counsel discovered duplicate page numbers 383-395 in Volumes IV and V of the
administrative record. Thus, when referring to documents falling within that page range, counsel will provide a
volume reference, as well as a page reference.
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subpoena, none had electronic records and one had a hand-written SOAP note. A.R.
(Vol. V) 397-98.
Dr. Ted Liautaud purchased Den Hartog’s practice in 2015 and is the
custodian of the records of Den Hartog’s patients. A.R. 1860-68, 1864. In response
to a subpoena served in the administrative appeal, thirty of Den Hartog’s nonMedicaid records were subpoenaed and produced by Dr. Liautaud. A.R. 3306-12
(Subpoena); 3313-4012 (Medical Records). In the 30 non-Medicaid patient files,
which included almost 400 dates of service, there were no hand-written SOAP
notes. A.R. (Vol. V) 399-400. There were four electronic encounter notes in two
patient files that were signed by Den Hartog. A.R. (Vol. V) 399-400. In response to
the subpoena request, 10 additional 2013 Medicaid member records were produced
that had not been previously produced. A.R. (Vol. V) 401. There were no
handwritten SOAP notes or electronic encounter notes in those Medicaid patient
records. A.R. (Vol. V) 401.
The MFCU’s investigation led to criminal charges against Dr. Den Hartog,
which the county attorney ultimately dropped. A.R. 6980-81. Subsequently, MFCU
returned the case to IME along with all of the subpoenaed medical records. A.R.
7060. When a case is returned to IME, it may recoup overpayments or proceed with
administrative sanctions. A.R. 7060-63.
When the medical records were returned to the IME, auditor Joyce Gale
reviewed the medical records and determined that they did not fulfill the
documentation required by 441 Iowa Admin. Code 79.3. A.R. 7028-35. In addition,
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the electronic records were repetitious and appeared to have been cut and pasted
repeatedly. A.R. 7031-33.
On September 22, 2017, the IME sent Dr. Den Hartog a notice terminating
his participation in the Iowa Medicaid program under 441 Iowa Admin. Code
79.2(2), citing the following reasons:
a.
Presenting or causing to be presented for payment
any false, intentionally misleading or fraudulent claim
for services or merchandise.
b.
Submitting or causing to be submitted false,
intentionally misleading, or fraudulent information for
the purpose of obtaining greater compensation than that
which the person is legally entitled, including charges in
excess of usual or customary charges.
i.
Violating any provision of Iowa Code chapter 249A,
or any rule promulgated pursuant thereto, or violating
any federal or state false claims Act, including but not
limited to Iowa Code chapter 685.
l.
Breaching any settlement agreement or similar
agreement with the department or failing to abide by the
terms of the agreement with any other entity relating to,
or arising out of, the state medical assistance program.

A.R. 629-31.
The IME Program Integrity Unit is responsible for issuing terminations. At
hearing, Jami Little, PI Analyst responsible for the termination, explained the
reasons for terminating Den Hartog’s Medicaid provider participation. A.R. 706890. Den Hartog not only created false records when audited, but his documentation
consistently failed to satisfy the documentation requirements of 441 Iowa Admin.
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Code 79.3, the purpose of which is to show that the services delivered were
medically necessary. A.R. 7068-90. The consistent failure in Den Hartog’s
documentation had continued in spite of being previously educated and subject to
recoupment in 2006. A.R. 7068-90. Den Hartog had not taken advantage of any of
the education offered by IME in the interim between 2006 and 2015. A.R. 7068-90.
While administrative recoupment had not yet occurred, the potential exposure to
the Medicaid program was approximately $75,000. A.R. 7068-90.
Den Hartog appealed the termination. A.R. 391. The parties undertook
discovery and a hearing was held before an administrative law judge (ALJ) on
March 16 2018 and April 10, 2018.

A.R. 6796-7425. On July 12, 2018, the ALJ

issued a Proposed Decision affirming the termination. A.R. 103-114. The ALJ
concluded that Petitioner’s conduct fell within 441 Iowa Admin. Code 79.2(2)(i), but
did not fall within 441 Iowa Admin. Code 79.2(2)(a) and (b). A.R. 112-14. The ALJ
did not make any findings with respect to whether the Den Hartog’s conduct fell
within Iowa Admin. Code 79.2(2)(l). A.R. 103-114. The ALJ ultimately concluded
that the sanction of termination was appropriate. A.R. 114.
Den Hartog appealed the Director’s decision seeking a reversal of the ALJ’s
decision. A.R. 95-102. IME cross-appealed requesting the Director affirm the
sanction, reverse certain legal conclusions, and expand other legal conclusions. A.R.
64-86. In the final decision, the Director held that Den Hartog did not violate the
federal and state false claims act, but did violate documentation requirements
found at 441 Iowa Admin. Code 79.3(2) and, therefore, sanction was appropriate
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under 441 Iowa Admin. Code 79.2(2)(i) and 79.2(2)(l). A.R. 32-42. The Director held
that Den Hartog’s conduct did not fall within 441 Iowa Admin. Code 79.2(2)(a) and
(b).3 A.R. 32-42. On December 11, 2018, the IME requested reconsideration of the
Final Decision. A.R. 22-31. On December 21, 2018, the Director denied the request
for reconsideration. A.R. 1.

ARGUMENT

I.

THE STANDARD OF REVIW.
In a judicial review of a contested case hearing, the district court functions in

an appellate capacity under Iowa Code § 17A.19. See Ludtke v. Iowa Dep’t of
Transp., 646 N.W.2d 62, 64-65 (Iowa 2002); Glowacki v. Iowa Bd. of Med. Exam’rs,
516 N.W.2d 881, 884 (Iowa 1994). The grounds for relief are limited by Iowa Code §
17A.19(10). The burden of proving both invalidity of the agency action and
prejudice is on the party challenging the agency action. Colwell v. Iowa Dep’t of
Human Svcs, 923 N.W.2d 225, 231 (citing Iowa Code § 17A.19(8)(a)); see also Iowa
Med. Soc’y v. Iowa Bd. of Nursing, 831 N.W.2d 826, 839 (Iowa 2013); Hill v.
Fleetguard, Inc., 705 N.W.2d 665, 671 (Iowa 2005).
The applicable standard of review depends on the issues underlying the
petition for judicial review. Iowa Code § 17A.19(8)(a); Burton v. Hilltop Care
Center, 813 N.W.2d 250, 256 (Iowa 2012). In the Petition at hand, Den Hartog
asserts error based on violations of the constitution, acting beyond the authority
3

The Department continues to disagree with the Director’s conclusions of law that were raised by the Department
in its Request for Rehearing. However, the Department does not have the right to appeal the Director’s final
decision and, therefore, does not further address those issues in this appeal.
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vested in the agency, incorrect interpretation of legal authority, incorrect findings of
fact, and incorrect application of the law to the facts.
When a party challenges agency action as unconstitutional, the district court
must independently evaluate the totality of the evidence. Freeland v. Employment
Appeal Bd., 492 N.W.2d 193, 195 (Iowa 1992). That is, the standard of review is for
errors at law.
With respect to challenges asserting an incorrect interpretation of legal
authority, if, as is the case with DHS authority to interpret its own regulations and
rules, “the legislature has not clearly vested the interpretive authority with an
agency, the standard of review is for errors of law.” Colwell, 923 N.W.2d at 231.
When an agency has been given the authority to make a determination of a
factual issue, its determination of those factual issues must be upheld unless it is
“not supported by substantial evidence in the record before the court when that
record is viewed as a whole.” Iowa Code § 17A.19.10(f), Burton, 813 N.W.2d at 256.
Here, the Department has the authority to determine whether a termination should
be imposed on a Medicaid provider. 441 Iowa Admin. Code 79.2. When an agency
has the authority to make a factual determination on an issue, “it follows that
application of the law to those facts is likewise ‘vested by a provision of law in the
discretion of the agency.’” Burton, 813 N.W.2d at 256. Reviewing courts “are not
free to interfere with [an] agency finding where there is a conflict in the evidence or
when reasonable minds might disagree about the inference to be drawn from the
evidence, whether disputed or not.” Gilbert v. USF Holland, Inc., 637 N.W.2d 194,
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198 (Iowa 2001)(ellipses in original). In viewing the record, the reviewing court
should “consider only the evidence favorable to the [agency’s] findings, whether or
not contradicted.” Cargill, Inc. v. Conley, 620 N.W.2d 496, 502 (Iowa 2000)(brackets
in original).
Where a petitioner claims an abuse of discretion, the standard is a
deferential standard. Thomas v. Iowa Pub. Emps.’ Ret. Sys., 715 N.W.2d 7, 11
(Iowa 2006). An agency abuses its discretion only when its discretion “is exercised
on grounds clearly untenable or to an extent clearly unreasonable.” Marovec v.
PMX Indus., 693 N.W. 2d 779, 782 (Iowa 2005). “An abuse of discretion also means
the decision lacked rationality and was made clearly against reason and evidence.”
Id.
II.

THE DEPARTMENT HAS THE AUTHORITY TO SANCTION A
PROVIDER.
Medicaid is a cooperative state and federal aid program that helps states

provide medical assistance to the poor. Lankford v. Sherman, 451 F3d 496, 504 (8th
Cir. 2006); see Iowa Code § 249A.2(3), (6), (7), (10). State participation in Medicaid
is voluntary, but those states that elect to participate must follow the federal
government’s statutory and regulatory framework. Failure to comply with federal
requirements may jeopardize federal funds. 42 U.S.C. §§ 1396a(a)(1)-(65), 1396c;
see Iowa Code 249A.4 (introductory paragraph and subsections (6) and (9)(b)); Iowa
Code § 249A.2(7). “Although participation in the Medicaid program is entirely
optional, once a State elects to participate, it must comply with the requirements of
Title XIX.” Harris v. McRae, 448 U.S. 297, 301 (1980).
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A state Medicaid agency is charged with eliminating fraud, waste, and abuse
in the administration of its Medicaid program. General program integrity authority
is granted under the federal statutes. See 42 U.S.C. §§ 1396a(a)(69), 1396u-6; 42
C.F.R. § 455.12. Specifically, the State Medicaid agency is required to have a fraud
detection and investigation program. 42 C.F.R. § 455.1.
Where fraud is suspected, states are required to refer the case to the state
Medicaid Fraud Control Unit, if such a unit exists in the state. 42 C.F.R. 455.15. If
not, the state agency is required to conduct a full investigation or refer the case to
law enforcement officials. Id. Although a state is required to refer cases of
suspected fraud to the state Medicaid Fraud Control Unit or law enforcement
officials, the federal statutes and regulations provide the state Medicaid agency
with specific authority to exclude providers from participating in the Medicaid
program for any reason for which the provider could be subject to exclusion by the
federal government. 42 U.S.C. § 1396a(p). Grounds for termination include, but
are not limited to, using or making a false statement in order to receive payment;
failing to report and return an overpayment within 60 days; and failing to comply
with the requirements of a provider agreement. 42 U.S.C. § 1396a(p); 42 U.S.C. §§
1320a-7(b)(7); 1320a-7a(a); 1395cc(b)(2). However, that authority is “in addition to
any other authority [the State] may have” and does not “limit the State’s own
authority to exclude an individual or entity from Medicaid.” 42 C.F.R. 1002.3; see
also 42 U.S.C. 1396a(p). “States undoubtedly must be able to terminate provider
agreements in cases of criminal activity, fraud and abuse, and other instances of
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malfeasance.” Planned Parenthood of Greater Texas v. Smith, 913 F.3d 551, 565 (5th
Cir. 2019); see also Presetera Ctr. for Mental Health Servs., Inc. v. Lawton, 111
F.Supp.2d 768, 782 (S.D.W.Va. 2000)(Medicaid statutes and regulations clearly
were intended by Congress to benefit the public, prevent fraud, and provide for
efficient use of public resources).
Den Hartog argues that IME does not have authority to proceed with
sanctions because Iowa Code § 249A.56 provides that “violations of law relating to .
. . medical assistance . . . shall be prosecuted by county attorneys.” That reading of
§ 249A.56 directly conflicts with the federal mandate requiring state Medicaid
agencies to have programs to pursue fraud, waste, and abuse and to impose
sanctions. Under the federal preemption doctrine, “when state and federal law
directly conflict, state law must give way.” Huck v. Wyeth, Inc., 850 N.W.2d
353,362-63 (Iowa 2014)(quoting PLIVA , Inc. v. Mensing, 564 U.S 604, 617 (2011).
In addition, Den Hartog’s reading of the statute conflicts with other
provisions of Chapter 249A and would render those provisions ineffective. Under
the rules of statutory construction, it is presumed that the legislature intends an
entire statute to be effective. Iowa Code § 4.4, subd. 4; see also In the Interest of
G.J.A. v. Iowa Dep’t of Human Servs., 547 N.W.2d 3,6 (Iowa 1996). A “statute
should not be construed so as to make any part of it superfluous unless no other
construction is reasonably possible.” Id. (quoting Iowa Auto Dealers Ass'n v. Iowa
Dep't of Revenue, 301 N.W.2d 760, 765 (Iowa 1981)).
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Iowa Code § 249A.42 specifically imposes a limitations period for an
“administrative action to impose a sanction related to an overpayment.” Further
Iowa Code § 249A.44 authorizes the director or the attorney general to seek a
restraining order to prevent a person from transferring property that might be
subject to recovery “[c]oncurrently with a withholding of payment, the imposition of
a sanction, or the institution of a criminal, civil, or administrative proceeding
against a provider.” Finally, Iowa Code § 249A.47 provides for the imposition of
civil penalties “[i]n addition to any other remedies or penalties prescribed by law.”
The authority to impose those civil penalties is vested in the Director of the
Department. Iowa Code § 249A.47(3). These statutes grant authority to take
enforcement actions other than criminal prosecution and vest that authority in the
Department, the Director and the Attorney General. Further, the state False
Claims act, Iowa Code, ch. 685, vests authority to pursue Medicaid false claims in
the Attorney General. If 249A.56 is read to limit all enforcement actions to county
attorneys, these other provisions would be superfluous and without effect.
Statutory construction prohibits such a construction.
The better reading of the statute is to give the word “prosecute” and the
phrase “violations of law” their plain meaning. “Precise and unambiguous language
is given its plain and rational meaning as used in conjunction with the subject
considered.” Le Mars Mut. Ins. Co. v. Bonnecroy, 304 N.W.2d 422, 424 (Iowa 1981).
The primary meanings of “prosecute” are: (1) “[t]o commence and carry out (a legal
action)” and (2) “[t]o institute and pursue a criminal action against (a person).”
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Black’s Law Dictionary (10th ed. 2014). This is in keeping with Iowa Code §
331.756, which identifies the duties of county attorneys. Throughout that provision,
the word “prosecute” is used in conjunction with criminal enforcement. Other words
and phrases, such as “enforce,” “represent,” “institute legal proceedings,” are used
throughout that statute when referring to civil enforcement. That section
specifically cross-references § 249A.56.
When “prosecute” is read in conjunction with “violations of law” and with the
meaning associated with it in § 331.756, the unambiguous meaning is that county
attorneys are given the authority to prosecute criminal violations of the medical
assistance program. This reading preserves the viability of the statute in the
context of federal mandates, does not abrogate the effect of other statutes, and
leaves intact the required administrative fraud, waste, abuse processes of the state
Medicaid agency.

III.

THE APPLICABLE REGULATIONS ARE NOT CONSTITUTIONALLY
VAGUE.

A.
The Challenged Regulations Are Not Unconstitutionally Vague on
Their Face.
The challenged regulations are not unconstitutionally vague on their face
because Den Hartog has not asserted a First Amendment challenge. “It is well
established that vagueness challenges to statutes which do not involve First
Amendment freedoms must be examined in the light of the facts of the case at
hand.” Gallagher v. City of Clayton, 699 F.3d 1013, 1021 (8th Cir. 2012) (quoting
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United States v. Mazurie, 419 U.S. 544, 550, 95 S.Ct. 710, 42 L.Ed.2d 706 (1975).)
Here, where only a due process challenge has been raised, “the statute is judged on
an as-applied basis.” Gallagher, 699 F.3d at 1021 (quoting Maynard v. Cartwright,
486 U.S. 356, 361, 108 S.Ct. 1853, 100 L.Ed.2d 372 (1988)); see also St. Louis Efforts
for Aids v. Huff, 782 F.3d 1016, 1027, 1028 (8th Cir. 2015). Den Hartog asserts that
the contested regulations did not provide fair notice of Medicaid requirements and
the bases for Medicaid sanctions. Without a concomitant First Amendment claim,
there is no ground for Den Hartog’s assertion of a facial challenge to the
regulations.
B.

The Challenged Regulations Are Not Unconstitutionally Vague.
The Iowa law does not distinguish between facial and applied challenges, but

provides that a law is not unconstitutionally vague when it “convey[s] a sufficiently
definite warning of proscribed conduct, when measured by common understanding
or practice.” Knepper v. Monticello State Bank, 450 N.W.2d 833, 838 (Iowa
1990)(citing Greenawalt v. Zoning Bd. of Adjustment, 345 N.W.2d 537, 545 (Iowa
1984)). A regulation must forbid or require “an act in terms so uncertain that men
of common intelligence must necessarily guess at its meaning and differ as to its
application.” Greenawalt, 345 N.W.2d at 545; see also Knepper, 450 N.W.2d at 838.
Further, “[a] presumption of constitutionality exists which must be overcome by
negating every reasonable basis on which the ordinance can be sustained.”
Greenawalt, 345 N.W.2d at 545 (quoting Incorporated City of Denison v. Clabaugh,
306 N.W.2d 748, 751 (Iowa 1981)).
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Under 441 Iowa Admin. Code 79.2(i), a Medicaid provider may be sanctioned
if the provider “violat[es] any provision of Iowa Code chapter 249A, or any rule
promulgated pursuant thereto.” Den Hartog contends that this regulation does not
convey a sufficiently definite warning of the proscribed conduct when measured by
common understanding or practice. The provision however is specific in prohibiting
a provider from violating Medicaid statutes and regulations and those prohibitions
would be commonly understood by a Medicaid provider who has entered into a
provider agreement with the state that specifically requires the provider to comply
with state and federal laws.4 See A.R. 550-55 (Den Hartog’s Provider Agreement at
Sections 1.1, 1.2, and 1.4 requiring Den Hartog to comply with state and federal
laws and regulations).
Den Hartog also contends that that subsection 79.2(i) is overly broad and
“thereby invades the area of protected freedoms.” Pet’r Brief, p. 13. He contends
that the subsection could be applied to a violation of any number of Medicaid
regulations. Pet’r Brief, p. 13. Den Hartog fails to identify the protected freedoms
that are encumbered except for a reference, in circular fashion, back to the due
process clause of the Fourteenth Amendment.
Under 441 Iowa Admin. Code 79.2(2)(l), a Medicaid provider may be
sanctioned for “[b]reaching any settlement or similar agreement with the
department, or failing to abide by the terms of the agreement with any other entity
relating to, or arising out of, the state medical assistance program.” Den Hartog
4

While Den Hartog mentions 441 Iowa Admin. Code 79.3 in conjunction with his claim that 441 Iowa Admin. Code
79.2(i) is unconstitutionally vague, it appears that his assertions are focused on failure to receive sufficient notice.
That issue is addressed in section IV.
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asserts that the use of the phrase “settlement or similar agreement” does not
provide sufficient notice that a breach of the provider agreement is subject to
sanction. Den Hartog fails to read the full context of the proscription, which further
proscribes the failure to abide by the terms of agreements with “any other entity
relating to, or arising out of, the state medical assistance program.” If such
agreements are similar to a settlement agreement, then the provider agreement
with the department would also be a similar agreement relating to the state
medical assistance program. Further, the provider agreement itself specifically
indicates that the state Medicaid agency may terminate the agreement for failure to
comply with its terms. A.R. 554. When measured by common understanding and
practice, the regulation sufficiently conveys that sanctions may be imposed when a
Medicaid provider breaches its agreement with the state Medicaid agency.
In sum, Den Hartog has failed to overcome the presumption of
constitutionality by negating every reasonable basis on which the regulations could
be based. The regulations convey a sufficiently definite warning of proscribed
conduct, when measured by common understanding or practice.

IV.

THE AGENCY ACTION COMPLIED WITH DUE PROCESS
REQUIREMENTS.

A.

The Agency Action Did Not Violate Substantive Due Process.
There are two types of due process violations under the Fourteenth

Amendment to the United States Constitution and article 1, section 9 of the Iowa
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Constitution – substantive due process and procedural due process. State v.
Hernandez-Lopez, 639 N.W.2d 226, 237 (Iowa 2002); see also 16C C.J.S.
Constitutional Law § 1884. The federal and state due process provisions are nearly
identical and the analysis of each is treated almost identically as well. HernandezLopez, 639 N.W. 2d at 237. A violation of substantive due process is a government
deprivation of a citizen’s important liberty interest to which the citizen is entitled
and which shocks the conscience. Zaber v. City of Dubuque, 789 N.W.2d 634, 640
(Iowa 2010). Substantive due process evaluates whether it is fair for the
government to take some action. See id. If the court determines it was fair for the
government to take the action, the court analyzes procedural due process – whether
the government followed a fair process in taking that action. Hernandez-Lopez, 639
N.W.2d at 237. Thus, an analysis of substantive due process should precede an
analysis of procedural due process.
Where, as here, a fundamental right is not alleged, substantive due process
“demands no more than a reasonable fit between the government purpose . . . and
the means chosen to advance that purpose.” Zaber, 789 N.W. 2d at 639 (quotations
and citations omitted). The court must presume that the government act is
constitutional and the burden is on the petitioners to prove the state’s act “is
unconstitutional by negating every reasonable basis upon which the [act] may be
sustained.” Id. (quotations and citations omitted).
States are purposed with prevention of fraud, waste, and abuse in the state
Medicaid program. See 42 U.S.C. § 1396a(a)(69), 42 U.S.C. § 1396u-6; 42 C.F.R. §
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455.1; 42 C.F.R. § 455.1. In large part, the prevention of fraud, waste and abuse
protects Medicaid funding so that it is properly available to serve the needs of the
vulnerable Medicaid population. See Presetera Ctr for Mental Health Servs., Inc. v.
Lawton, 111 F.Supp. 2d 768, 782 (S.D.W.Va. 2000)(Medicaid statutes and
regulations clearly were intended by Congress to benefit the public, prevent fraud,
and provide for efficient use of public resources). The ability to terminate Medicaid
provider participation where providers engage in fraudulent, wasteful, or abusive
practices reasonably fits the governmental purposes related to fraud waste and
abuse. Den Hartog has failed to negate every reasonable basis upon which the
termination regulations may be sustained.
B.

The Department Has Complied With Applicable Procedural Due
Process Requirements.
The right to procedural due process can be rooted either in the Constitution

or in state statute and regulations. See Greenwood Manor v. Iowa Dep’t of Public
Health, 641 N.W.2d 823, 833-839 (Iowa 2002). A party is entitled to due process
under the state and federal constitutions, only if there is a life, liberty or property
interest involved. Id. at 837. Nevertheless, even in the absence of a constitutional
right to procedural due process, the Department is free to provide a review process
through its administrative rules. Colwell v. Iowa Dep’t of Human Services, 923
N.W.2d 225, 234 (Iowa 2019). The Department has specifically granted
administrative appeal rights to terminated providers. See 441 Iowa Admin. Code
79.2(7). Because the Department has granted the right to administrative appeal
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and the due process that ensues, the Court need not determine whether Den Hartog
also has due process rights under the state and federal constitutions.5
The agency complied with due process requirements because: (1) Den Hartog
had sufficient notice that his termination related to the failure to fulfill the
documentation requirements of 441 Iowa Admin. Code 79.3; and (2) the IME
followed proper procedures in initiating audit proceedings.
In the letter terminating his participation, Den Hartog received notice that
his termination was based, in part, on his failure to fulfill the documentation
requirements of 441 Iowa Admin. Code 79.3. One of the bases for termination was
violation of the rules and regulations governing Medicaid providers, as well as
violating the terms of his agreement with Medicaid. Both 441 Iowa Admin. Code
79.3 and Den Hartog’s contract identify the documentation requirements for
providers. A.R. 552 (Den Hartog’s Provider Agreement at Section 4.1 requiring Den
Hartog to comply with documentation requirements). The notice specifically
indicated that the on-site audit was commenced because during the PERM review,
it became evident that Den Hartog “did not have proper documentation to support
charges paid by IME.” A.R. 630 (Emphasis added). The notice further indicated
that the termination was based in part on the auditor’s conclusion “that Medicaid
billing in the amount of $75,131.14 were not supported by documentation.” A.R. 630
(Emphasis added).

5

It is doubtful that a Medicaid provider has a life, liberty or property interest in continued participation in the
th
Medicaid program. See Keating v. Nebraska Public Power Dist., 660 F.3d 1014, 1017 (8 Cir. 2011)(farmers holding
water permits to withdraw water from the Niobrara watershed did not hold a property right to that water because
it was limited by the constraints of the permit).
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Failure to comply with documentation was raised again in IME’s reply to Den
Hartog’s request for stay. IME noted that Den Hartog was unlikely to prevail
based, in part, on “the previous February 28, 2006 audit and recoupment
illustrat[ing] that Mr. Den Hartog had previously been made aware of
documentation requirements.” A.R. 357 (Emphasis added).
Den Hartog’s awareness that failure to comply with the documentation
regulation was partially the basis for his termination is highlighted in the
interrogatories served and IME’s responses (February 12, 2018).6 In Interrogatory
No. 9, Den Hartog asks: “What is the minimum documentation required for a
provider to support a Medicaid claim?” (Emphasis added.) The Department’s
response noted that “the documentation requirements are outlined in 441 Iowa
Admin. Code 79.3 ….” (Emphasis added.) Interrogatory No. 6 requests IME to
identify all provisions that the IME believed Den Hartog violated. The response
includes a reference to subrule 79.3. The Answer to Interrogatory No. 8 repeatedly
refers to Den Hartog’s failure to provide sufficient documentation to support claims.
On the first day of hearing held on March 16, 2018, the IME presented
extensive testimony from Joyce Gale, IME auditor, related to the documentation
requirements in subrule 79.3 and how Den Hartog’s medical records failed to fulfill
the documentation requirements. A.R. 7009-34. The hearing recessed for nearly a
month (until April 10, 2018) at which time Den Hartog presented his evidence.

6

The interrogatories and responses are not a part of the administrative record. Pursuant to Iowa Code § 17A.19.7,
the Department will be filing an application for leave to present evidence in addition to that found in the record of
the case limited to the interrogatories referenced in this brief.
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In sum, Den Hartog was well aware that the failure to comply with
documentation requirements was embedded in the termination under 79.2 for
“[v]iolating any provision of Iowa Code chapter 249A, or any rule promulgated
pursuant thereto.” It was evident in the original notice, the stay proceedings, the
interrogatories, and the responses to those interrogatories. It was clear from the
testimony evidence of Ms. Gale at hearing. Den Hartog had sufficient opportunity
to meet the assertion that his documentation failure played a part in his
termination.
The IME followed proper procedures in the initial audit of Den Hartog. Even
if it had not done so, the process to which Den Hartog is due is the process in these
termination proceedings. Den Hartog claims that IME’s “early termination” of the
audit and the failure to provide him with 30 days in which to provide records
violated his due process rights. First, 441 Iowa Admin. Code 79.4(c) specifically
allows IME to conduct unannounced on-site reviews or audits. That provision
indicates that “[r]ecords must be provided upon request and before the end of the
on-site review or audit,” but does not require the auditor to stay a particular
amount of time or allow 30 days in which to receive records. The audit procedures
were properly followed. Additionally, the original audit was terminated upon
referring the provider to MFCU. The current proceedings related to termination
are separate and distinct from the initial audit. All IME procedures have been
properly followed in these proceedings. No due process rights are implicated.
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V.
THERE IS NO EIGHTH AMENDMENT VIOLATION BECAUSE NO
FINE HAS BEEN IMPOSED IN THIS CASE AND THE STATE HAS NO
MONETARY INTEREST.

The Eighth Amendment Excessive Fines clause is not applicable to this case.
It is true that Timbs v. Indiana, 139 S.Ct. 682, 689 (2019) holds that the Eighth
Amendment Excessive Fines clause is incorporated in the Fourteenth Amendment
and, thereby applies to the states. However, this appeal is based upon termination
of Den Hartog’s Medicaid provider participation. The figure of $75,131.14 was used
to estimate the exposure to the Medicaid program from the likely failure of records
over a period of three years. That amount was not imposed as a penalty or
recovered in this action. The state has no monetary interest in the case at hand
and, therefore, the Excessive Fines clause does not apply. See Burke v. Deere Co.,
780 F.Supp. 1225, 1242 (S.D. Iowa 1991)(Excessive fines clause was not implicated
in a punitive damages statute where the state had no interest in the recoverable
funds).

VI.

THE DIRECTOR’S DETERMINATION THAT CHIROPRACTORS
MUST COMPLY WITH ALL OF THE DOCUMENTATION
REQUIREMENTS OF 441 IOWA ADMIN. CODE 79.3(1), 79.3(2)(a),
79.3(2)(b), AND 79.3(2)(c) IS CORRECT AND SHOULD BE UPHELD.

Each state Medicaid agency is required by federal statute to include
provisions for documentation of services. 42 U.S.C. § 1396a (27) (Ex. G, p.1912).
The extensive nature of the documentation requirements under the Iowa
regulations arises out of that federal mandate.
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Under the Iowa regulations, the documentation must support that services
are covered by Medicaid and are medically necessary. 441 Iowa Admin. Code 79.3.
“Failure to maintain records . . . shall result in claim denial or recoupment.” Id.
The purpose of medical records is to provide evidence that the services were
medically necessary, that treatment by the provider was consistent with the
member’s condition, and that the treatment was consistent with professionally
recognized standards of care. 441 Iowa Admin. Code 79.3(2)(b).
In the final decision, the Director found that the documentation requirements
of subrules 79.3(1), 79.3(2)(a), 79.3(2)(b), and 79.3(2)(c) apply to chiropractors.
Documentation requirements for specific types of providers are identified in subrule
79.3(2)(d). Those provider specific requirements are in addition to the requirements
noted above. Den Hartog incorrectly argues that the provider specific requirements
are the only medical records required by Medicaid to support services rendered.
Den Hartog argues that American Eyecare v. Dep’t of Human Servs., 770 N.W.2d
832 (Iowa 2009) supports his position that a chiropractor is not required to fulfill all
of the documentation requirements.
The plain language of the preceding subrules are inclusive of all providers.
“[R]egulations of administrative agencies are subject to the same rules of
interpretation that apply in determining the meaning of statutes.” City of Iowa City
v. State Bld’g Code Bd. of Review, 663 N.W.2d 868, 871 (Iowa 2003). Words should
be “given their plain and ordinary meaning” and the “ordinary grammatical sense of
words is to prevail.” Id. Subsection (1) states: “A provider of service shall maintain
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complete and legible records for each service for which a charge is made to the
medical assistance program.” (Emphasis added.) Under subsection (2)(c)(2), the
rule states “General requirements for all services are listed herein.”

(Emphasis

added.) Subsection 2(c)(3) states the record for each service provided shall include
the following. (Emphasis added.) Subsection 2(c)(4) similarly has no provider
specific limitations. The plain meaning of these words used in their ordinary
grammatical sense is that they apply to all providers and all services.
Den Hartog appears to argue that according to American Eyecare, when a
list is preceded by “includes,” the list should be considered illustrative rather than
required. However, American Eyecare noted that if the Department intends a
restrictive use of the word “includes,” it can do so by using express language, such
as “must include all of the following.” 770 N.W. 2d at 839. This is precisely the
approach taken by the Department in 79.3. The introductory language of
subsection (2) states that the “required records shall include.” Subsection (2)(c)(1)
indicates the medical record “shall contain,” that certain items “must appear,” and
that other information “must also be identified.” Subsection (2)(c)(2), states
T]he medical record shall reflect the reason for
performing the service or activity, substantiate medical
necessity, and demonstrate the level of care associated with
the service. The medical record shall include the items
specified below unless the listed item is not routinely received
or created in connection with a particular service or activity
and is not required to document the reason for performing the
service or activity, the medical necessity of the service or
activity, or the level of care associated with the service or
activity.
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441 Iowa Admin.Code § 79(3)(2)(c)(2)(emphasis added).
The word “shall” means a necessity or a requirement. See Iowa Code §
4.1(3)(1) (providing the word “shall,” in statutes enacted after July 1971, “imposes a
duty”); In re Det. of Fowler, 784 N.W.2d 184, 187 (Iowa 2010) (“[T]he word ‘shall’
generally connotes a mandatory duty.”); Berent v. City of Iowa City, 738 N.W.2d
193, 209 (Iowa 2007) (“The term ‘shall’ is mandatory.”); State v. Klawonn, 609
N.W.2d 515, 521–22 (Iowa 2000) (“The word ‘may’ can mean ‘shall,’ but the word
‘shall’ does not mean ‘may.’ ”). The Department clearly and precisely indicated the
mandatory inclusion of the listed items for all providers.
Second, the introduction to the provider specific requirements of subrule
79.3(2)(d) states that a provider specific record “must include, but is not limited to”
the requirements for that specific provider. (Emphasis added.) A regulation ought
to be interpreted “as an integrated whole.” State v. Kamber, 737 N.W.2d 297, 299
(Iowa 2007). That is, a court should “consider the context of the provision at issue
and interpret the provision consistent with the entire [regulation].” Id. Construing
the provider-specific requirement consistently with the other provisions of 79.3, the
phrase “not limited to” means the provider specific provisions are in addition to the
other provisions of 79.3.
Finally, the reading suggested by Den Hartog would render most of section
79.3 superfluous – an absurd result. Courts should presume every part of a
regulation was included for a purpose and avoid construing it so as to make any
portion irrelevant or absurd. Ramirez-Trujillo v. Quality Egg, LLC, 878 N.W.2d
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759, 770 (Iowa 2016). Because subrules 79.3(1), 79.3(2)(a), (b), and (c) do not
reference specific providers, if they do not apply to all providers, they do not apply
to any. Den Hartog’s reading should be rejected because it would render most of
subrule 79.3 ineffective and irrelevant.
VII.

DEN HARTOG’S CONDUCT VIOLATED REGULATIONS
PROMULGATED UNDER 249A AND THE PROVIDER AGREEMENT
AND DEN HARTOG’S TERMINATION WAS AN APPROPRIATE
SANCTION.

A.

Den Hartog’s Conduct Violated Regulations Promulgated Under
249A and His Provider Agreement.
The substantial evidence in the record when viewed as a whole supports the

Director’s conclusion that Den Hartog’s conduct violated the record-keeping
requirements of 441 Iowa Admin. Code 79.3 and, therefore, that he was
appropriately sanctioned under the following provisions:
i.
Violating any provision of Iowa Code chapter 249A,
or any rule promulgated pursuant thereto, or violating
any federal or state false claims Act, including but not
limited to Iowa Code chapter 685.
l.
Breaching any settlement agreement or similar
agreement with the department of failing to abide by the
terms of the agreement with any other entity relating to,
or arising out of, the state medical assistance program.

Under the Iowa regulations, the purpose of medical records is to provide
evidence that the services were medically necessary, that treatment by the provider
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was consistent with the member’s condition, and that the treatment was consistent
with professionally recognized standards of care. 441 Iowa Admin. Code 79.3(2) (b).
Documentation includes identification requirements, including the member’s
entire name on each screen or page, the member’s medical assistance identification
number, and a date of birth that is associated with the member. 441 Iowa Admin.
Code 79.3(2) (c) (1). For all services, the documentation must “reflect the reason for
performing the service or activity, substantiate medical necessity, and demonstrate
the level of care associated with the service.” 441 IAC 79.3(2) (c) (2).. This includes
documentation identifying all of the following:














The member’s complaint, symptoms, and diagnosis.
The member’s medical or social history.
Examination findings.
Test reports, if applicable.
Goals or needs in the member’s plan of care.
Physician orders.
Medical records.
Consultation reports.
Progress or status notes.
Any necessary forms.
Treatment plan.
Assessment, including clinical impression, diagnosis or narrative,
including the complete date and the identity of the person performing
the services.
Any additional documentation to demonstrate medical necessity.

441 I.A.C. 79.3(2) (c) (2).
The regulations also require that service documentation for all providers
identify the specific procedures or treatments performed; the complete dates of
service; any supplies dispensed; the signature of the person providing the services
or the initials if a signature log indicates the person’s identity; and the outcome of
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the service. 441 I.A.C. 79.3(2) (c) (3). Medicaid regulations note additional
documentation for specific services. For chiropractors, additional documentation
includes service or office notes or narratives and x-ray results. 441 I.A.C. 79.3(2)(d).
The documentation requirements are incorporated into the provider
agreement, which obligated Den Hartog “[t]o adhere to professional standards and
levels of service as set forth in all applicable local, State and federal laws, statutes,
rules and regulations” and “to comply with all applicable Federal and State laws,
rules and written policies.” A.R. 550 (Sections 1.1, 1.3, 1.4). The provider
agreement further stresses that “[t]e Provider shall maintain books, records and
documents which sufficiently and properly document and calculate all charges
billed to the Department,” and “[r]ecords to be maintained include both financial
records and service records.” A.R. 552 (Section 4.1).
Joyce Gale, an IME auditor with 19 years’ experience as a practicing RN and
17 years’ experience auditing and reviewing medical records, testified that even if
the handwritten SOAP notes and electronic notes were not falsely created, the
medical records were insufficient to satisfy the regulatory documentation
requirements. A.R. 7024-24. More specifically, she testified that the handwritten
SOAP notes failed to provide required interpretations of abbreviations, were not
signed by the provider, provided no narrative, provided no identification of the
patient’s complaint, and failed to provide a treatment plan. A.R. 7028-31. She
testified that the handwritten SOAP notes did not include sufficient identification of
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the patient, including a reference to the patient’s Medicaid identification number.
A.R. 7029.
Ms. Gale further testified that the electronic records were insufficient to
support claims for payment. She stated that electronic signatures were missing or
inadequate. A.R. 7032-33. She testified that each successive day was identical and
that the range of pain remained the same throughout. A.R. 7032-33. She testified
that the electronic records were incomplete and did not meet the administrative
guidelines. A.R. 7034.
Petitioner appears to assert that the use of a diagnosis code when billing for
claims was sufficient. Chiropractor Ted Liautaud and Den Hartog’s documentation
expert testified that the identification of a diagnosis code on billing statements does
not meet the Medicaid documentation requirements. A.R. 6880-81, 7297-99. This is
in keeping with 441 Iowa Admin. Code 79.3(1)(b), which states that a financial
record is not a medical record.
Contrary to the testimony and the administrative regulations, Den Hartog
argues that American Eyecare indisputably holds that the “only record required for
payment [is] identification of the appropriate CPT code.” Pet’r Brief 32. However,
the issue before the American Eyecare court was what services must be documented
in the medical record to charge under the CPT code for a comprehensive eye care
service, rather than the CPT code for an intermediate eye care services. American
Eyecare, 770 N.W.2d at 836-37. The court did not discuss documentation
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requirements and did not hold or even imply that a CPT code notation would satisfy
documentation requirements.
In sum, the substantial evidence on the record as a whole shows that Den
Hartog’s records did not meet the regulatory documentation requirements and,
therefore, his failure to properly document was sanctionable conduct under 79.2(2)
(i) and (l).

B. Termination Was An Appropriate Sanction.
When a sanction is appropriate, the IME must determine what sanction to
impose considering the totality of the circumstances. 441 Iowa Admin. Code
79.2(4).
The factors the department may consider include, but are not
limited to:
a. Seriousness of the offense.
b. Extent of violations.
c. History of prior violations.
d. Prior imposition of sanctions.
e. Prior provision of provider education (technical assistance).
f. Provider willingness to obey program rules.
g. Whether a lesser sanction will be sufficient to remedy the
problem.
h. Actions taken or recommended by peer review groups or
licensing boards.

441 Iowa Admin. Code 79.2(4)
Here, the Director upheld the sanction of termination noting:
[Den Hartog] has been submitting claims for payment
knowing he could not support them. Given that Medicaid
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payments operate on an honor system, abusing that position of
trust is a serious offense. [Den Hartog] engaged in bad faith by
attempting to after-the-fact create patient service records,
rather than admit to not having records. Falsifying patient
records weighs in favor of a severe sanction.
Also the
appellant has a history of violating the Department’s recordkeeping rules. Relatedly, [Den Hartog] was put on notice in
2006 that his record-keeping was insufficient, yet he failed to
remedy the problem, which tends to show that he is unwilling
to obey program rules.
Considering the totality of the
circumstances, termination is the appropriate sanction.”
A.R. 41
The Director’s decision is supported by the substantial evidence on the record
as a whole.
Here, the offense was serious. Without question, Den Hartog created
records during the on-site audit to conceal the fact that he did not have the
records. A month passed from the time of the on-site audit until the MFCU
subpoena was served, but Den Hartog included the two falsely created
records in the documents he provided to MFCU. The consistent presence of
hand-written SOAP notes in the records corresponding to the initial audit
request and the consistent absence of hand-written SOAP notes in other
records suggests creation of additional records following the on-site audit.
Electronic records reveal duplication, suggesting a cut and paste falsification.
Even if the records were not falsely created, the records consistently
fail to meet documentation requirements. This is in spite of the 2006 audit
and overpayment recovery based on the similar documentation errors and the
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availability of IME documentation training. The documentation errors are
extensive and cover a period of several years.
The estimated damage to the program for the three-year period was
$75,000.

The damages related to the subpoenaed records alone were

approximately $45,000. The violation was serious and extensive; Den Hartog
had a history of previous violation; Den Hartog did not take advantage of
provider training; Den Hartog’s conduct showed an unwillingness to follow
program rules. The Director’s decision terminating Den Hartog’s Medicaid
provider participation is supported by substantial evidence in the record as a
whole.

VIII. DEN HARTOG IS NOT ENTITLED TO ATTORNEY FEES.
Den Hartog is not entitled to attorney fees under Iowa Code § 625.29(1),
which provides:
Unless otherwise provided by law, . . . the court in … an
action for judicial review brought against the state pursuant to
chapter 17A other than for a rulemaking decision, shall award
fees and other expenses to the prevailing party unless the
prevailing party is the state. However, the court shall not make
an award under this section if it finds one of the following:
a. The position of the state was supported by substantial
evidence.
b. The state's role in the case was primarily adjudicative.
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First, attorney fees are not appropriate unless Den Hartog prevails in this
judicial review. Second, as illustrated in Section IV, the Department’s position is
supported by substantial evidence and, therefore, falls within exception (a)
Finally, exception (b) applies – IME’s role in this case is primarily
adjudicative. A state agency’s role is primarily adjudicative where its “function
principally or fundamentally concerns settling and deciding issues raised.” Colwell,
923 N.W.2d at 238. In Branstad v. State ex rel. Natural Resources Comm’n, the
Department of Natural Resources investigated complaints and assessed restitution.
871 N.W.2d 291, 296 (Iowa 2015).

Subsequently, a hearing was held before an

administrative law judge, but as is the case here, the opinion issued by the ALJ was
only a proposed decision. Id. The decision did not become final until it was heard
and considered by the Commission. Id.; see also Remer v. Bd. of Med. Exam'rs, 576
N.W.2d 598, 599-600 (Iowa 1998) (holding that board of medical examiners' role in a
disciplinary proceeding against a physician was primarily adjudicative). Here, as in
Branstad and Remer, where the state agency issued a decision, followed by a
hearing before an administrative law judge, and resulting in a final decision by the
state agency, the Department’s role is primarily adjudicative and attorney fees
must be denied.
If attorney fees are considered by the Court, the undersigned requests a
separate hearing to address the fees Den Hartog has included in the request. Many
of those fees are related to his criminal defense and the current overpayment
recovery in a different proceeding and are not appropriately asserted in this action.
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CONCLUSION
In summary, the Department acted within its authority in sanctioning Den
Hartog. The Department’s actions were constitutional and did not violate the due
process requirements of Chapter 17A. The Department’s interpretations of law are
supported. The substantial evidence supports the Department’s termination of Den
Hartog’s Medicaid provider participation and Den Hartog is not entitled to attorney
fees in this action.

Respectfully Submitted,
THOMAS J. MILLER
Attorney General of Iowa
/s/ LISA REEL SCHMIDT
LISA REEL SCHMIDT, AT0012494
Assistant Attorney General
Iowa Department of Justice
Hoover State Office Building
1305 E. Walnut St., 2nd Floor
Des Moines, IA 50319-0109
Phone: (515) 281-4055
Fax: (515) 281-7219
Email: lreelsc@dhs.state.ia.us
ATTORNEYS FOR RESPONDENT
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*73 THE HYPOTHETICAL LAWYER: WARRIOR, WISEMAN, OR
HYBRID?
When law schools and law professors make curricular and pedagogical choices, they have in mind a prototype of the lawyer
who will graduate from their institution and practice law. Law schools and law professors then make their teaching choices
with the goal of producing the best lawyer of that hypothetical sort. For the most part, law schools and professors hypothesize
a practicing lawyer who is primarily a litigator, a “warrior” engaged in the battle of legal warfare.1 The question, then, is
whether this is an accurate hypothetical. In fact, it is not.
Real lawyers are as much wisemen and wisewomen as they are warriors. 2 Many lawyers engage in transactional work that
requires different skills and ways of thinking than those that have been taught to these legal warriors. 3 The legal universe is
much broader than the legal realm to *74 which law schools typically introduce law students. It is a universe populated by
both warriors and wisewomen. Consequently, the hypothetical lawyer, upon which law schools base their curricular choices,
should be a hybrid between warrior and wisewoman. Further, curriculum and teaching choices should track the needs of the
hypothetical lawyer and the work that she will actually do when practicing law.
The premise of this Article is that law schools do a grave disservice to students by not providing a broader range of curricular
choices and by not using teaching methods suited to developing problem-solving skills. This Article will examine: (1) the
evidence demonstrating that a significant number of lawyers are not litigators, (2) the phenomenon of law school curricula
and teaching methods geared primarily toward litigation, (3) the legal education culture’s view of the hypothetical lawyer as a
litigator, and (4) the practical steps that can be taken in the legal education culture to revise the view of the hypothetical
lawyer and to train that lawyer.
I. Lawyers are Hybrids
The assertion that at least half, and perhaps more than half, of practicing lawyers are not litigators has always made sense.
Indeed, it has been stated often without contention. 4 This assertion is not only logical, but it is also supported by information
about lawyers in the practice of law. Even though the available statistical information does not specifically break down the
percentages of lawyers practicing in particular areas, it is supportive of that common sense assertion.
Most law school academics and administrators are all too familiar with the MacCrate Report. 5 The Report was published in
1992 by an American Bar Association task force, created to respond to what was perceived as the growing chasm between
legal education and the practice of law.6 The focus of the academy in legal education had become “the pursuit of excellence
in the law,” but “excellence in the practice of law was not a matter in which the academy took much interest.”7 Ultimately,
the Report identified a laundry list of fundamental lawyering skills and professional values essential to the practice of law.8
The approach of the Report was unique *75 in that it analyzed legal education, not by examining legal education itself, but
© 2019 Thomson Reuters. No claim to original U.S. Government Works.
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rather by looking at American lawyers.9 The Report recognized the prevalence of lawyering beyond the area of litigation. 10
The second chapter of the Report provides statistical information related to the number of lawyers practicing in various
settings.11 It includes the percentage of private practice lawyers versus other types of lawyers. 12 However, not all private
practice lawyers (71.9%) are litigators, nor are all private industry and association lawyers (9.8%) transactional attorneys. 13
Therefore, the percentages found in the Report do not provide particular support for the assertion that at least half of
practicing attorneys are engaged in work other than litigation; however, the text of Part I easily confirms that much of
lawyering goes well beyond litigation.14
The Report recognized that a “striking feature of the changes [in lawyering] since World War II” was the “growth in demand
for all kinds of legal services, particularly from the business community.”15 The Report noted that, over the preceding forty
years, “economic activity vastly expanded, new business enterprises multiplied[,] and the number of transactions in every
segment of the economy proliferated.”16 This finding is an implicit identification of the rise in transactional law. Further, in
terms of volume, the Report noted that more than half of the legal business of lawyers in the United States was generated by
private corporations.17 In the 1970s and 1980s, the “[o]verall demand for legal services grew more rapidly in the business
sector than in the consumer sector, and most rapidly with respect to large corporations.”18 The Report cited a study which
indicated that more than half of the Chicago Bar’s lawyers were working in the corporate client sector. 19 The Report also
noted the trend, beginning in the late Nineteenth Century, for both corporations and government attorneys to employ in-house
salaried attorneys.20 The role of such in-house attorneys was seen as preventing litigation, rather than “the more traditional
lawyer’s role of getting the client out of trouble.”21 The Report explicitly recognized that corporate and transactional law had
been, and *76 continue to be, growth areas.22 Implicitly, the Report supports the notion that corporate and transactional legal
services account for at least half of those utilized in the present day practice of law. 23
In 2000, the Young Lawyers Division of the American Bar Association (“ABA”) undertook a career satisfaction survey.24
Approximately 850 members of the ABA Young Lawyers Division, which consists of lawyers who have been admitted to
practice within the past five years or who are younger than thirty-six years old, responded to the survey.25 One group of
questions on the survey evaluated the amount of time respondents devoted to various substantive fields of practice. 26
Interestingly, over half of the respondents to the survey indicated that the greatest percentage of their time was devoted to
three areas of the law: general corporate law (5.1%), commercial law (5.5%), and personal injury defense (5.9%). 27 Between
25% and 49% of respondents indicated that the greatest percentage of their time was devoted to general corporate law (8.9%)
and commercial law (8%).28 Anywhere between 5% and 24% of the lawyers responding to the survey acknowledged that an
even greater percentage of their time was attributable to general corporate law (17.1%), commercial law (11.9%), and
personal injury defense (16.2%).29 Because there are other practice areas to which the lawyers attributed breakdowns in their
time, and because one cannot categorically conclude that all general corporate and commercial law is necessarily
transactional, these statistics are not conclusive.30 However, the statistics provide further support to the conclusions drawn by
the Report and the generally accepted notion that there are a significant number of lawyers, possibly more than half, who are
engaged in transactional practice.
*77 II. Law School Curricula Train Warriors
In spite of the reality that transactional practice is a significant proportion of the practice of law, students arrive at law school
thinking that being a lawyer is about litigation. Current culture and the media highlight the litigation perspective, to “think
like a lawyer,” before law schools even begin the process of teaching students. From movies like The Runaway Jury, to
television programs like Boston Legal, and to news stories about the law, the average student has a fairly isolated view of the
law and the practice of law. The legal academic community does little, in shaping the law school experience, 31 to dispel the
myth. Students often enter law school with little background or context for what being a lawyer entails. By the time students
leave law school, litigation is clearly the brass ring, leaving the rest of the law as a boring leftover for anyone who is not as
exciting as a litigator. Indeed, to the extent that the media message is that being a “warrior” is inherently sexy, law school
only supports that message.
The creation of warrior-minded lawyers is particularly a facet of law school curricula in the first year. The “case method”
approach,32 generally the only method used in the first year outside of Legal Writing programs, socializes the first year law
students to become legal warriors. Legal Writing programs tend to focus on litigation-related writing further indoctrinating
our students as warriors.33 Finally, the moot court process, a staple at most law schools across the country, also contributes to
© 2019 Thomson Reuters. No claim to original U.S. Government Works.
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the litigation mindset.
In the first year curriculum, it is not the legal subjects that are taught, as much as it is the near exclusive use of the case
method approach that orients law students to see the law as a litigative process. 34 For example, Contracts and Property law,
both staple courses of the first year curriculum, are transactional at heart; however, both are taught using a case *78 method
approach that emphasizes the litigation orientation.35 The case method approach, coupled with in-class Socratic dialog, has
been the primary teaching method used in American law schools since it was first introduced by Christopher Langdell at
Harvard University in 1870.36 There is little variation across first year curricula in teaching methods since most doctrinal
subjects are taught using the case method approach.37 The results of a nationwide survey conducted by Steven Friedland
revealed that 97% of the responding law school professors used the case method in the first year, and that approximately
two-thirds of first year class time was devoted to the case method. 38
The case method approach to teaching requires students to read casebooks which consist of edited appellate opinions in the
topical area.39 This method solidifies a litigation orientation in several fairly obvious ways. A student in the first year of law
school would assume, from the case method of study, that the lion’s share of an attorney’s time is spent engaging in
adversarial litigation.40 If students are fed a steady diet of litigated appellate opinions as the substance of their studies, they
are subtly influenced to believe that most of law practice is about adversarial litigation. 41 In addition, students are
indoctrinated into the legal fraternity with the mantra that they are now learning the process of “thinking like a lawyer.”42 *79
Whatever this may mean to practicing lawyers, to the neophyte law student, thinking like a lawyer means analyzing existing
case law, starting from the point where there was an injury, and finding a way to apply and manipulate the case law to
remedy that injury. That is, “thinking like a lawyer” is the sole province of litigators.
By focusing on appellate cases, law professors unconsciously convey to students that change in law only comes about
through appellate opinions and the work of litigators. 43 Professors elevate litigation and the people who engage in it above
other types of lawyers by presenting law only from the perspective of those who litigate. The students read case after case in
which litigators were able to change or manipulate the law. In every case, a litigator is the ultimate victor. The case method
encourages students to believe that, if they want to make a difference as lawyers, they too should join the warrior class. 44
The case method approach also teaches a single litigation skill to the exclusion of most others. Ideally, the case method
teaches students case analysis, as opposed to statutory analysis and transactional skills and thinking. 45 An incisive question
was posed by Nancy Rapoport: “How many courses does a law student need in order to master case analysis? . . . Surely, no
law student needs nine or ten courses to master this skill.”46 Thus, using the case method approach as the sole teaching tool is
flawed, not only because it focuses solely on litigation, but also because it focuses on only one litigation skill, case analysis.
Even if professors are able to agree that the hypothetical lawyer is solely a warrior, they would be unwise to give the warrior
only one arrow with which to slay her enemies.
In a 1999 article, Alan Lerner outlined a new course at the University of Pennsylvania Law School, in which he and other
professors simulated workplace problems that combined applying legal doctrine with teaching *80 lawyering skills.47
Notably, the creators of the class fashioned the lawyering skills problems, which were the heart of the class and its teaching
method, so that litigation would be an unlikely choice. 48 The class was offered to first year law students in their second
semester.49 Professor Lerner discovered that, after only one semester of law school, law students already identified lawyering
as an adversarial process.50 In the first simulation, the initial response of “100% of the students . . . assumed that the matter
was in litigation[,] or that litigation was inevitable[,] and none of them proposed any non-litigation solution[s].”51 Even more
surprising was that this student response followed specific remarks and discussion directing students to think of the lawyer as
someone besides a litigator.52 Lerner concluded that, by the end of the first semester, law students are socialized as
“gladiators.”53 He further concluded that there is little in law school curricula beyond the first year to change that
socialization.54
Furthermore, Legal Writing programs at most law schools focus on case analysis and writing skills generally used by
litigators.55 Most professors of Legal Writing perceive teaching case analysis and synthesis as an important part of what they
do, and indeed it is. Although first year students learn to analyze cases in the doctrinal courses, much of what they read is
edited, and therefore, is not a true simulation of what real lawyers do. It is one thing to discover important points of cases
when they are edited specifically for that purpose and to figure out how two different cases fit together when they appear as a
series in a casebook, but it is another thing to analyze unedited cases and synthesize cases originating *81 from research, not
© 2019 Thomson Reuters. No claim to original U.S. Government Works.
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to mention learning to find the cases through research to begin with. Teaching case analysis and synthesis is an important part
of the Legal Writing curriculum, but it also places an undue emphasis on case law. Through such courses, the subliminal
message to first year students continues to be that the law is driven by the adversarial process.
Legal Writing programs also focus on litigation writing skills.56 Generally, students are expected to master the ability to
analyze case law and communicate that analysis in legal memoranda and persuasive briefs. Generally, the hypothetical set of
facts that are the core of the writing exercises set up a hypothetical situation currently in litigation or one in which litigation is
anticipated.57 As the students progress and expand their research skills, they are required to synthesize cases, and either
objectively analyze the likelihood of succeeding in litigation or argue a particular side of a case in a brief. Statutory analysis
may also be a part of the process;58 however, case analysis is generally the core. While these skills are essential to students,59
and in fact, required by the ABA standards,60 by focusing solely on appellate cases and litigation writing techniques, the
message to first year law students is that those skills are more valuable than other types of problem-solving and
communication skills. Again, professors convince first year law students that the skills needed to become a warrior are so
paramount that the first year revolves around honing those skills.
*82 Appellate Advocacy programs in the first year curriculum further reinforce the litigation perspective of the students. 61
Most often, this is integrated into the Legal Writing program in some way.62 By and large, the oral advocacy competition is an
appellate advocacy exercise.63 Generally, oral advocacy competitions involve having the students argue a case before judges.
Such competitions are a seminal part of the first year experience. A considerable amount of time is spent preparing for the
process, and the winners often win a place on one of their schools’ moot court teams. At Drake University Law School in the
Spring semester, first year students write an appellate brief as part of the Legal Writing program, which accounts for
approximately one-third of each student’s grade. Related to the appellate brief, each student is required to participate in
appellate arguments, and the score is included in the student’s final Legal Writing grade. 64 The students argue twice: once “on
brief” and once “off brief.” The winners advance to a final sixteen, and those sixteen are then given a new problem to argue
before the Iowa Supreme Court. The entire process revolves around arguing an appellate case; that is, it involves the ultimate
skill of a warrior-lawyer, being able to engage in hand to hand combat with an opponent before a panel of seasoned jurists. 65
The immense hoopla surrounding the process contributes to the students’ perceptions that warriors are the elite class and
practicing law is about being an adversary of the highest caliber.
The focus on warrioring skills does not disappear after the first year, and, in fact, it extends throughout law school. Teaching
methods, course offerings, clinical experience, and extra-curricular offerings continue to *83 focus on litigation skills. Law
schools have concluded that the hypothetical lawyer is a warrior, and they are hesitant to allow room for the
wisewoman/problem-solver, or to envision a hybrid of the two.
In the first year and beyond, law school course offerings are heavily weighted in favor of litigation-oriented subjects.66 The
courses required in most law schools in the first year are Civil Procedure, Contracts, Criminal Law, Property, Torts, and
Legal Research and Writing.67 Either Constitutional Law or Criminal Procedure is often also required. 68 While Contracts and
Property are potentially non-litigation topics, they are typically taught using the casebook method; thus, they are taught from
the perspective of a litigator.69
The most commonly required upper-division courses are Professional Responsibility, Constitutional Law, and Evidence. 70
Business Associations runs a distant fourth, followed by Criminal Procedure, Federal Tax, Trust and Estates, and
Commercial Law.71 However, the number of schools requiring Business Associations, Federal Tax, and Trust and Estates has
decreased since 1986.72 In 2002, almost all law schools offered at least one upper-level course in the area of Trial Advocacy.73
Although the most common upper-division planning and drafting course offered at law schools is Estate Planning, there are a
significant number of schools offering business organization drafting and contract drafting. 74 What these statistics reveal is
that the bulk of the law school curriculum is devoted to litigation topics. A quick survey of the required textbooks in the law
school bookstore confirms that many of the transactional topics are taught from casebooks with a litigative approach.
*84 In addition to course offerings and teaching methods, clinics and extra-curricular opportunities focus on lawyering as a
litigator. A large percentage of law schools offer clinical opportunities. 75 Clearly, litigation-based clinics make up the
majority of clinics offered.76 General civil clinics make up 55.9% of the clinical offerings, criminal prosecution and defense
clinics make up about 52.8%, and family law clinics make up about 48%.77 While the number of transactional clinics has
risen markedly since 1992, less than one-fifth of the responding law schools offer them.78 Likewise, most law schools offer
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externship opportunities, but externship placements in corporate counsel offices are a rarity. 79 Finally, extra-curricular
opportunities, particularly competitive endeavors, focus on litigation-oriented exercises such as client counseling,
negotiations, and moot court.
In summation, law school teaching methods, course offerings, clinic and externship opportunities, and extra-curricular
opportunities are crafted to create legal warriors. Law schools begin from the premise that the hypothetical lawyer is a
litigator, and the law school experience encourages law students to become litigators, even though at least half, if not more,
will not become litigators. In fact, many law students will become wisemen and wisewomen. They will become
problem-solvers and transactional attorneys who will work out deals, draft documents, and manage business issues. However,
one would be remiss to abandon the warrior in favor of the wisewoman; rather, the law school experience should view the
hypothetical lawyer, who will enter legal practice, as a hybrid of warrior and wisewoman. In doing so, law schools will
prepare students to understand all of what lawyering is about.
III. Legal Education Culture’s View of Hypothetical Lawyer as Warrior
The culture of legal education supports the practice of law schools in assuming that the hypothetical lawyer is a warrior.
Although changes have occurred in the dialog about law school teaching over the last twenty years, the dialog and resulting
changes have only further entrenched the view of the hypothetical lawyer as a warrior. 80 The dialog has been primarily
directed at the gap between law school teaching and litigation skills, and has enhanced the teaching of warrior type skills.
Additionally, the ABA accreditation standards support the view that the hypothetical lawyer is a warrior. 81 Even though the
dialog, the development of teaching litigation *85 skills, and the ABA accreditation standards have historically supported the
view of hypothetical lawyer as a warrior, there is a slow and evolving recognition that the hypothetical lawyer, whom
professors are preparing for the practice of law, might be someone other than a pure litigator. 82
Many of the changes in law school course offerings over the past twenty years have been driven, at least in part, by the
MacCrate Report. Unfortunately, the Report has not broadened professors’ view of the hypothetical lawyer much beyond that
of the traditional litigator. The purpose of the Report was to narrow the gap between what law schools teach and what
lawyers need to know to practice law.83 The Report developed a Statement of Skills and Values (“SSV”), which identified ten
fundamental lawyering skills and four professional values. 84 Even though the Report indicated that the SSV was not intended
to be used as “a standard for law school curriculum” or “as a measure of performance in the accrediting process,”85 the SSV
has, at the very least, prompted the type of rumination and discussion among the bar and law schools that has led to changes
in the ABA accreditation requirements.
Russel Engler reviewed the Report after ten years had passed, and he concluded two things about the nationwide impact of
the Report.86 First, he noted that “[t]he MacCrate Report’s greatest success might be as an effective organizing tool for the
activities and thinking of clinical teachers and proponents of clinical legal education.”87 That is, the Report played an
important part in the rise in clinical programs in law schools.88 Second, he noted that “the Report and its proponents played a
crucial role in a series of amendments to the ABA accreditation standards.”89 To date, however, the Report itself, the resulting
changes in legal education, and the resulting changes in accreditation standards have done little to evolve the hypothetical
lawyer from a warrior to a hybrid warrior/wisewoman.
Interestingly, the SSV itself is fairly dichotomous in identifying lawyering skills, and much of the SSV identifies skills that
theoretically are used by both litigation and transactional attorneys. 90 The notes following each SSV are quick to mention that
application of a particular skill may differ depending on the context, such as whether one is dealing with a litigation *86
situation, or whether one is planning for a transaction. 91 Overall, however, the language of the SSV belies a subtle litigation
orientation. The underlying tone and nuance of the SSV is that fundamental lawyering skills are fundamentally litigation
skills. For example, the second SSV is “Legal Analysis and Reasoning.”92 Throughout the statement, the SSV refers to the
“decisionmaker” and “class of decisionmakers.”93 The notes appended to this SSV indicate that those “terms are not intended
to refer solely to . . . judge, jury, or other neutral arbiter,” but the use of the terms “decisionmaker” and “class of
decisionmakers” focuses the SSV on decidedly litigative skills.94 The eighth SSV identifies “Litigation and Alternative
Dispute-Resolution Procedures” as one of the fundamental lawyering skills.95 In itself, the eighth SSV is not particularly
notable, but what is notable is the absence of a corresponding SSV that addresses transactional skills. The notes following
that SSV acknowledge that, although many lawyers are not engaged in litigation or alternative dispute resolution, “even these
lawyers must have a basic familiarity with the fundamentals of litigation and alternative dispute resolution in order to
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competently represent their clients or make professional judgments . . . .”96 This point is well-taken, but it seems that the
corollary is equally true--that even litigation attorneys must have a basic familiarity with the fundamentals of transactional
law in order to competently represent their clients. However, there is no transactional SSV that corresponds to the eighth
SSV.97
The MacCrate Report did not pass into the legal culture unobtrusively. Rather, it initiated a dust-storm of controversy.98 A
large part of the controversy evolved from a resistance to clinical legal education and skills teaching. Law school deans
criticized the Report, identifying the high costs of clinical legal education and skills training. 99 It seemed that the resistance to
the goals identified by the Report largely resulted from the ingrained idea that the law is not a “trade,” and somehow, by
teaching *87 skills, law schools would lose sight of the loftier goal of teaching students how to “think like a lawyer.”100
Indeed, the Report spawned numerous law review articles reviewing what it means to “think like a lawyer.”101 Ultimately, the
Report provided the foundation for legitimizing clinical education, but, unfortunately, it has done little for legitimizing
transactional education as a necessary part of the legal education experience.
The ABA accreditation requirements dominate the legal education culture. Those accreditation requirements likewise support
the notion of the hypothetical lawyer as a warrior. The ABA has incorporated a requirement that “[a] law school . . . offer
substantial opportunities for: (1) live-client or other real-life practice experiences . . . .”102 The interpretation to that
requirement states that it may be fulfilled through clinics or field placements.103 Only recently have the ABA Standards
incorporated requirements related to transactional skills. In 2005, the ABA adopted Standard 302(a)(4), which provides that
“a law school shall require that each student receive substantial instruction in . . . other professional skills generally regarded
as necessary for the effective and responsible participation in the legal profession.”104 Interpretation 302-2 specifically
identifies “trial and appellate advocacy, alternative methods of dispute resolution, counseling, interviewing, negotiating,
problem-solving, factual investigation, organization and management of legal work, and drafting” as “areas of instruction in
professional skills that fulfill Standard 302(a)(4).”105 This change in the ABA accreditation requirements marks a subtle
acknowledgement that training lawyers might require some training in nonlitigation skills. One should note, however, the
primacy of litigation skills in the list of the course offerings that might fulfill the new requirement. 106 The change in the
Standard is, at best, a grudging acknowledgement that transactional skills, as well as litigation skills, might have a place in
the arsenal of a practicing attorney, but it is not an acknowledgement that such skills must, and should, necessarily be a part
of the hypothetical lawyer’s competency.
*88 IV. Creating a New Hypothetical - The Hybrid
If it is true that the hypothetical lawyer is primarily a warrior but should be a hybrid of part warrior and part wisewoman, then
what can be done throughout law schools and in the legal education culture to revise the view of the hypothetical lawyer and
teach accordingly? The legal education community must continue an open dialog about the importance of transactional skills
in law school curricula. Additionally, the community of legal educators must revise the standards and expectations of law
schools to comport with the revised hypothetical lawyer. Last, professors must identify those things that can be done within
the law school experience to broaden the experience of potential lawyers.
A. Dialog About the Need for Teaching Transactional Skills
In the past twenty years, the debate in post-MacCrate legal education has been over what emphasis to place on skills, theory,
or “thinking like a lawyer.”107 That debate has, to a large extent, been resolved, as it is clear to those participating in the
culture of legal education that a well-rounded legal education cannot omit skills training.108 The ABA, itself, has
acknowledged this by recognizing that one of the prime objectives of the legal education program is to “maintain an
educational program that prepares its students for admission to the bar, and effective and responsible participation in the legal
profession.”109 Therefore, it should only be a small step to recognize that preparing students for responsible participation in
the practice of law involves not only litigation skills and analysis, but also transactional skills and analysis. Indeed, in law
review and law journal dialog, members of the legal culture are addressing the need for transactional skills and identifying
methods of teaching transactional skills and thinking.110 It has started slowly, but the conversation has begun, and it should
*89 be continued openly with the thought to thoroughly preparing new lawyers for the practice of law.
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B. Change the ABA Accreditation Requirements
From a practical perspective, further amendment of the ABA accreditation requirements is in order. It is not enough to merely
include transactional skills and problem-solving as one means of satisfying the new ABA Standard 302(a)(4). Because
transactional skills are so essential to a rounded legal education, the ABA Standards should specifically require that all
students receive instruction in transactional skills.
C. Revise the Law School Experience
As law schools set goals and criteria for curriculum development and change, they should also identify specific goals for
expanding the law school experience in order to train the hybrid hypothetical lawyer. This can be done by identifying the
specific transactional and problem-solving skills necessary to understanding transactional lawyering, by identifying how
those skills can be transmitted through the curriculum and the entire law school process, and by developing assessment
techniques for measuring the effectiveness of these changes.
This portion of the Article will identify why a law school should identify specific competencies and resources for identifying
transactional competencies. It will also suggest course offerings, teaching methods, and law school experiences to implement
transactional learning.
1. A Law School Must Identify Transactional Competencies
a. Why Competencies Should Be Identified
The Best Practices Project is a project initiated by the Clinical Legal Education Association. 111 The stated goal of the project
is “improving the preparation of new lawyers for practice” by identifying “the best educational practices around which
educational programs can be designed.”112 The Best Practices Project does not purport to be original; rather, it merely carries
on the calls of others for law schools to “clarify and expand their educational objectives, improve and diversify methods for
delivering instruction, and give more attention to evaluating the success of their programs *90 of instruction.”113 As stated by
Gregory Munro and reiterated by the Best Practices Project, “[a] law school can best achieve excellence and have the most
effective academic program when it possesses a clear mission, a plan to achieve that mission, and the capacity and
willingness to measure its success or failure.”114 The premise is that law schools cannot know whether they are actually
training law students to become lawyers unless they have meaningful tools to evaluate whether students have learned the
skills that are taught. Generally, this process of assessing begins with identifying the specific skills that professors want to
teach, and in this case, those are transactional skills. Law schools must look to find models for defining the transactional
skills or outcomes that they want to teach such that those skills are capable of evaluation.115
b. Identifying Goals Supporting Transactional Competencies
In order to identify specific competencies for transactional skills, a law school should begin by setting broad goals related to
both legal and transactional legal training. It seems evident that law schools should start with the ABA accreditation
requirements and the MacCrate Report in identifying the goals they want to achieve in transmitting transactional skills.
Another fairly broad starting point for law school identification of transactional skills is found in JoAnne Ganek’s article
promoting in-house transactional training.116 Ganek’s article espouses five fairly general subjects that should be incorporated
in an in-house transactional training program.117 These subjects provide five broad categories of learning goals that are
foundational to potential ABA accreditation requirements for transactional skills and consistent with the SSV laid out by the
MacCrate Report:
• Substantive law training: e.g., what are the fiduciary duties of corporate directors, is a letter of intent binding;
what are the liabilities of corporate officers and directors under the federal securities law;

• Practical skills training: e.g., drafting, negotiating, client interviewing;
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*91 • “How to” training: e.g., due diligence, opinions, document checklists;
• Professional responsibility training: e.g., must an attorney correct opposing counsel’s misapprehension of the facts in a
negotiation; may an attorney speak directly to the client on the other side; what potential conflicts may arise when an attorney
agrees to act as an escrow agent; and
• Professional development training: e.g., what does a client expect from a business lawyer; how does a lawyer cross-sell the
firm’s services; how should an attorney prepare for a meeting with a new client. 118
Ganek’s subjects, the MacCrate Report SSV, and the current and potential ABA accreditation standards provide general goals
for transactional legal education. Therefore, they are a logical starting point in identifying what law schools want to teach
their students transactionally. However, law schools must then identify the details of how to carry out those transactional
goals, which will necessarily involve identifying the specific skills needed to carry out those goals and the evaluation of the
teaching of those skills.
c. Identifying Specific Transactional Competencies
There are several specific resources that a law school could use to begin drafting transactional competencies. One of those
sources, the University of Montana School of Law’s Competencies, was compiled from a survey of Montana lawyers. 119 The
survey was intended to evaluate how the competency of the Law School’s graduates stood up to the competency needed to
practice law in Montana.120 Clearly, this sort of survey would be a helpful starting point for any law school in drafting
competencies.
In Karen Gross’ article discussing the reengineering of legal education, she proposes such an approach to determining what
should be taught by legal educators.121 She writes:
We would be well served to ask currently practicing lawyers what skills they want and need in new lawyers of
the future; we would want to know the criteria they currently and prospectively might use to select new
lawyers. It would be useful *92 to include clients, the ultimate end users of legal education.”122

In formulating competencies for the hybrid hypothetical lawyer, a law school would be well advised to conduct a survey of
competencies sought by future employers and clients.
The Appendices to the Best Practices Project provide several models for specific transactional lawyering skills. 123 These
include the details of how law schools can achieve the broad transactional teaching goals that they set for themselves. For the
most part, the Appendices are not solely directed at transactional competencies; however, transactional competencies do
comprise parts of each statement of competency and provide a rich resource for law schools in defining the transactional
competencies to which they may aspire in their teaching.
As noted, the University of Montana School of Law conducted a survey of Montana lawyers to evaluate the competency of
its law school graduates.124 The following transactional skills were among those measured by the survey:
• A contract that is: simple, moderately complex, very complex

• An agreement relating to a marital property division and child custody
• Documents required in the transfer of: personal property, real property
• Documents necessary to establish and transfer interests in: water, minerals, oil, and gas
• Documents necessary to create, maintain, and foreclose security interests in: real property and personal property
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• Federal tax returns relating to individual income, partnerships, corporations, decedents and estates. 125
*93 As a result of the survey, the University of Montana School of Law adopted a set of ten transactional competencies. 126
Although no longer in use, the original set of competencies was extremely detailed and included the following ten
competencies:
• The graduate shall be able to represent clients in the acquisition, management, and transfer of real property
and chattels real.

• The graduate shall be able to represent clients in the acquisition and transfer of chattels personal.
• The graduate shall be able to represent clients in the legal aspects of relationships in which persons manage property for
others.
• The graduate shall be able to represent clients in the legal aspects of creating, managing, and exchanging wealth through the
medium of the common business firm or non-profit organization.
• The graduate shall be able to represent clients in decedent estate planning and management.
• The graduate shall be able to represent clients in debtor/creditor matters.
• The graduate shall be able to represent clients in administrative proceedings that general practitioners customarily handle.
• The graduate shall be able to represent clients in the resolution of certain kinds of judicial cases involving disputed legal
rights and obligations.
• The graduate shall be able to represent clients in the litigation of civil disputes of the kind customarily handled by general
practitioners.
• The graduate shall be able to represent clients in the litigation of criminal disputes of the kind customarily handled by
general practitioners.127
Each of the ten general competencies was followed by a lengthy list of specific competencies identifying particular tasks that
the lawyer would need to be able to perform to achieve general competency.128 For example, three of the sixteen specific
competencies listed under the first competency are: (1) the ability to “close a residential transaction,” (2) the ability to “draft
a ‘contract for deed’ (installment land contract) for the sale of a *94 residence,” and (3) the ability to “draft, evaluate, and
explain a residential lease.”129
The Montana Standards are notable because of their specificity. The Best Practices Project cites having a mission statement
with clearly articulated educational goals that will support that mission statement as one of its best practices for legal
education and law schools.130 However, even that is not enough, as a school must “[articulate] its educational goals in terms of
outcomes, that is, what the school’s students will be able to do after graduating and how they will do it in addition to what
they will know.”131 Thus, whether the Montana competencies are adopted by a particular law school, the method of stating
specific competencies and identifying what the students must be able to do to demonstrate those competencies is the right
idea. Next, law schools must change curricula and teaching to ensure that their graduates fulfill the transactional competency
standards that they identify.
2. Revising the Law School Experience to Promote Transactional Competencies
To ensure that law school graduates are not only competent in litigation skills, but also competent in transactional skills, the
legal education experience must undergo several changes. First, law schools need to expand the role of substantive
transactional subjects in the current core curriculum and professors need to change the methods they use in teaching
transactional subjects. Also, law schools need to expand the role of substantive transactional subjects in the second and third
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year courses, and again, use teaching methods in line with the competencies they seek to achieve. Transactional clinics and
transactional internships need to be developed to the same caliber as litigation clinics and internships. Further, laws schools
need to expand the extra-curricular offerings and competitions to include transactional topics and skills. Finally, faculty need
to be encouraged to devote energy and time to developing new methods of teaching transactional law by rewarding faculty
for those endeavors in the same manner that service and scholarship are rewarded.
Expanding the role of substantive transactional subjects in the current core curriculum and changing teaching methods are
related goals. As noted earlier, the current first year course offerings are primarily litigation topics. Whether the topic is
litigative or otherwise, the casebook method of focusing on cases as the primary teaching tool adds to the litigative approach.
In order to provide balance for the hybrid model, law schools should review the courses offered in the first year and ask if
there is room *95 for change. For example, to produce a well-rounded education suited to the hybrid lawyer, law schools
should require business law in the first year and provide the students with context and background in the business world.
However, it is not enough to merely overhaul the type of courses required in the first year. More importantly, law schools and
law professors must examine and change the way they teach and evaluate the students by incorporating methods beyond the
traditional casebook method, revising courses to meet the transactional assessment goals formulated by their law school, and
devising methods of evaluating students that accurately assess the competency goals. 132
Rather than teaching all subjects using only the casebook method, courses about transactional subjects should incorporate
problem-solving techniques, drafting, and experiential learning.133 For example, Contracts courses should incorporate not only
the traditional casebook pedagogy of identifying the elements of a contract and the occasions of breach, but also the
identification of the components of a contract.134 The second year and third year students, who take Contract Drafting in the
interim session at Drake University Law School, do not have a clear concept of what a contract looks like, nor do they have
an understanding of the components familiar to drafters and business lawyers, such as representations and warranties,
definitions, covenants, conditions precedent, and so forth. The “competency to read contracts accurately seems like an
important enough skill to merit instruction in a first-year Contracts course, rather than reserving it for only the select few
students who choose to take a Contract Drafting course as an elective.”135 While it is important to understand *96 what to do
when a contract fails, learning what it takes to put a contract together is equally important. 136 It is a skill best learned by
actually engaging in problem-solving from the inception of a deal, by drafting or engaging in simulations. 137 Learning
transactional core knowledge and skills related to contracts is helpful to both future litigators and future transactional
attorneys.
Likewise, a Property course should encompass not only traditional concepts, but also real estate transactions. It is probable
that most lawyers will perform some type of real estate transaction over the course of their career. However, it is not as likely
that they will need to understand the Rule Against Perpetuities doctrine. In a 1996 article, Roger Bernhardt outlined a
curriculum for teaching Property in the context of what a real estate lawyer does in the practice of law. 138 His method
approaches Property law “not at a jurisprudential or appellate level, but at the earlier, simpler stages of questioning clients,
drafting documents, negotiating with others, preparing for litigation, and when necessary, litigating.”139 Bernhardt’s method
introduces skills in the context of legal concepts.140 A Property course could also be devised from the angle of skills
development, working through various legal concepts in the context of skills building. The range of academic choices
becomes much broader when teachers look beyond the case method approach to teaching.
When law professors examine and amend the way they teach, they should not isolate themselves from their colleagues’
teachings. Additionally, they must not isolate their teaching from the competency standards adopted by their law schools. In
amending the way they teach, law professors must be willing to collaborate with other professors to expand teaching
techniques. There may be areas where a partnership of doctrinal topics makes sense. Some schools have experimented with
an integrated cross-topic approach to teaching, where students work through a problem that *97 spans various doctrinal
subjects and skills.141 Such a teaching tactic incorporates simulating real life where the law does not appear in
compartmentalized segments, but where it crosses various areas of law and the attorney is required to use a variety of skills.
Further, law professors’ examinations and amendments of teaching should be directed toward fulfilling the transactional
competency standards adopted by their law schools. That is, as part of a strategic plan for the law school, professors should
formulate output assessments to determine what the students should learn from their teaching, whether the subject be
doctrinal or skills oriented. While some will argue that this impinges on the academic freedom to teach what independent
professors want to teach, it has been said that the faculty, as a group, own the curricula. If professors are to devise strategic
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plans with concrete goals, then they must break down those larger goals into discrete and measurable components so that they
are able to track the progress of achieving those goals. Thus, the adoption of assessment standards incorporating transactional
goals is essential.
Not only must the teaching methods be changed and skills evaluated in the first year curricula, but they must also be changed
in the upper law school levels as well.142 Law schools should offer courses that build upon the rudiments of contract law and
real estate transactions that begin in the first year, and those offerings should be standard. In addition, transactional courses,
including those that have always been standard offerings, should include teaching techniques that involve simulations,
drafting, and problem-solving techniques integrating substantive law with skills.143 Law schools should formulate
competencies to be achieved by these advanced classes, and evaluate the effectiveness of the teaching tools by determining
whether these competencies have been achieved.
It is likely that a call to change the curriculum to include transactional subjects, as well as the call to change teaching
methods, will be met with resistance among law school faculty and administrators. Professors are familiar with the
comfortable feeling afforded by knowing what to expect *98 and knowing what is expected from them.144 Law educators
expect a core first year curriculum, not necessarily because it has been proven to be the best approach, but because it has not
been proven to be the worst approach. If professors are truly educators with the goal of teaching students, an “if it ain’t
broke” mentality will not serve them well.145 Professors must always be examining whether their course content and
methodologies are helpful to the students. If law schools do not continue to reform teaching, “[t]raditional legal education
runs the risk of becoming irrelevant to the practice of law.”146 While law educators must always, to a certain extent, focus on
bar exam topics, law schools should also focus on what the hybrid lawyer will need to know in order to practice law.
In part, the resistance to change is driven by fear and inertia. Most academicians like being academicians, and they are
hesitant to lose credibility as scholars by focusing on practical skills and thinking. 147 For better or worse, law schools want to
be perceived as scholarly institutions, and not as trade schools. 148 Law professors, most of whom have no background in
education or education theory, are uneasy with perceiving themselves as teachers of the law, rather than scholars of the law.
Furthermore, many law professors have precious little practical experience and are uncomfortable with incorporating more
practical skills and knowledge into their curriculum.149 There is also a certain level of inertia in determining how professors
will teach their students. It is true that the casebook method is, by far, a simpler method of teaching than using drafting
exercises, simulations, and other techniques focusing on problem-solving. Integrating these techniques into the classroom
will require faculty to overhaul their courses and reinvent their teaching, which is a time-consuming process *99 that many
law faculty are not eager to undertake.150 However, if professors are truly educators, rather than merely scholars who teach,
teaching techniques should be at the core of what they do. Indeed, there are many motivated teachers of the law who hail the
integration of these types of techniques. All of the techniques used, whether they be casebook method, simulation, drafting,
problem-solving, or some other method, should be evaluated by assessing the students’ skills according to the set of
assessments the law school has adopted. Techniques should be geared to fulfilling assessment, and assessment should
measure the effectiveness of that technique.
An area ripe for expanding transactional experience in law schools is the development of transactional clinics.151 These types
of clinics are a relatively new development, but they could provide law students with real practice experience similar to that
offered by litigation clinics.152 Clinical experiences allow students to practice the skills of lawyering while being mentored in
a “safe” environment, and move students beyond the highly structured scenarios created by textbooks. 153 In transactional
clinics, students could learn how to advise clients on business formation by evaluating the real-world factors that come into
play. Similarly, students could engage in real estate transactions, contract drafting, and similar endeavors. It is one thing to
negotiate and draft a contract based upon a hypothetical set of facts, but it is another to deal with real businesses and real
people. If law schools can offer live experiences, the consensus-building nature of transactional law will become real to
students.154
In addition to transactional clinics, law schools need to develop relationships with businesses, corporations, and transactional
law firms with the goal of developing transactional internships and externships. The more transactional opportunities
available to students, the more they will be instructed as hybrid lawyers.
*100 Finally, law schools need to expand extra-curricular competitions and offerings. Negotiating and counseling
competitions, focusing on non-litigative negotiations and counseling, are possibilities. Writing competitions, focusing on
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transactional drafting skills, is another. Law schools could offer a “deal” competition, in which various teams represent
different parties and are called upon to weave their way through the various stages of the deal making process. In this type of
competition, the teams could be judged on their interactions with clients and opposing counsel, as well as on their ability to
draft a deal. It is evident that creating transactional competitions may be a challenge, but one well worth the effort.
V. Conclusion
The law school vision of the hypothetical lawyer has been crafted from the culture of legal education, the evolution of law
school teaching, and the media. Legal educators have viewed the lawyer that they are producing as a warrior who must
engage in battle, a litigation battle. Having determined that the hypothetical lawyer is a warrior, legal professionals have
crafted the legal education to train the warrior. The emphasis in legal education has been decidedly litigative from the topics
professors teach, to the methods used to teach them, and to the extra-curricular law school experiences offered to law
students. However, the true lawyer is a hybrid--part warrior and part wisewoman. The true lawyer will need transactional
skills, as well as litigation skills, to practice law. It is time to revise the hypothetical lawyer, and to provide the lawyers of the
future with both the litigation and transactional skills that they will need by reforming the legal education experience to train
the student lawyer as both warrior and wisewoman.
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skills); Lipson, supra n. 110 (outlining a Transactional Skills Workshop course teaching transactional skills through simulation).
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And truth be told, there is little incentive for change by law professors. As noted by the Best Practices Project:
Most law schools are faculty-centered, not student-centered, and the law faculties control what they teach and how they teach it.
Law teachers in the United States are reasonably well paid, have relatively light teaching loads (9 to 12 credit hours per semester),
have little contact with students outside of class, grade on the basis of one final exam at the end of the semester (an exam that
individual teachers prepare and grade with no oversight), and have their summers off, often with stipends to write law review
articles. There is very little accountability, especially after a law teacher receives tenure (typically in the sixth year of teaching).
There are very few incentives to engage in curricular innovations or to develop excellent teaching skills.
Best Practices Project, supra n. 113, at 10.
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Indeed, “[f]or educators, the question how to impart knowledge is the only question worth answering.” Colon-Navarro, supra n.
101, at 108.

146

Rapoport, supra n. 2, at 105.
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Id.

148

Id.

149

Id.
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Best Practices Project, supra n. 113.
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For information on the benefits of transactional pro bono clinics and resources for getting one started, see Alison Altman, Learning
Business Law on the Street, 14 Bus. L. Today 57 (May/June 2005).

152

By identifying transactional clinics as a method of expanding the transactional experience, educators should keep in mind that
transactional representation can be incorporated into existing legal clinics, for example, the legal clinic at West Virginia College of
Law. See John Fisher, The Learning of Skills and Values to Make a Difference, 2005 Oct. W. Va. Law. 12, 12. In fact, housing and
integrating both litigation and transactional clinics in one setting would be beneficial in a number a ways, but primarily because it
is more like the “real” practice of law.

153

Colon-Navarro, supra n. 101, at 112.

154

Even better, if law schools offer transactional clinics that collaborate with other educational programs, they will offer an even more
realistic experience that mirrors collaboration with other professionals in the practice of law. See Dina Schlossberg, An
Examination of Transactional Law Clinics and Interdisciplinary Education, 11 Wash. U.J.L. & Policy 195 (2003).
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