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TABOR, J.

More than two decades ago, the United States Supreme Court decided
that school administrators did not violate the First Amendment by exercising
editorial control over student newspapers as long as their limits on expression
were reasonably related to educational concerns. Hazelwood Sch. Dist. v.
Kuhlmeier, 484 U.S. 260, 273, 108 S. Ct. 562, 571, 98 L. Ed. 2d 592 (1988). A
handful of states, including lowa, responded to Hazelwood by enacting statutes
more protective o f student jour nalsi Jhissappea maeke
our frstopportunity to interpret | owaos
Code section 280.22 (2009).

This case started when a journalism teacher received reprimands from
the principal for allowing students to publish what the administration viewed as
inappropriate articles in two different issues of the high school newspaper. The
teacher sought a declaratory judgment to establish that the publications did not

violate proscriptions outlined in lowa Code section 280.22 and, thus, were

speech

Studen

within the studentsd right oThetlistrieteoure x pr es s i ¢

granted summary judgment to the school district and principal, concluding that
the articles encouraged students to fpotentially commit unlawful acts, violate
school regulations, or cause material and substantial disruption to the orderly
operation of the school.0

Because school administrators cannot point to any specific content in the
publications that encouraged students to engage in activities barred by the

statute, we reverse the grant of summary judgment for the district and principal.



We direct the district court to enter summary judgment for the teacher. Under
any definition of thetermi encour age, 0 t h did motfinwit@nnthe
narrow categories of expression prohibited by section 280.22(2). We further
conclude supplemental relief is appropriate; removing the reprimands from the
teacherd sper sonnel file I S necessary to
contemplated by section 280.22.

l. Background Facts and Proceedings

Ben Lange teaches journalism at Waukon High School in the Allamakee
Community School District (the District) and serves as faculty advisor for the
student newspaper, the Waukon Senior High School Tribe-une. This case
arises from two written reprimands Lange received from the s ¢ h o prinagpal,
Dan Diercks, as the result of student articles published in two editions of the
student newspaper: the April Fools Edition, published April 2, 2008,
(Attachment A) and the September 30, 2009 edition (Attachment B). Lange
served as the faculty advisor for both editions and both were distributed to the
larger community as inserts in the Waukon Standard.

In their statement of material facts and memorandum supporting their
motion for summary judgment, Diercks and the District stated that they
Aconsidered the following content of
concerno

i Changing the title of the paper from Tribe-Une to Bribe-
Une;

at
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1 Referringtof Key sux Seni oimthelmagthecadsc hool 0

i Designating the editon as Al ssue 66 Mbl ume
Avenue ;N. W. 0
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Articles headlined i Tieeywr nt o t h el FRoepshcauneddr e s
t All owed to Grand Marcho; ACheerl ead:
m F I oo randSieCtetl Il e Pdh;ones Al |l owedo;

An article headlined A Met h Lab FoundMatn Bi ol ogy L
Breitbach Faces @ithiamaccompanyiGghpaatog e s 0
of biology teacher Breitbach;
1 Photographs of a student wearing a headband; a student
wearing a hooded sweatshirt a n d di spl ayinga figang sign
student with a dead cat; and a student football player; and
1 Quotes from one studentwhosaidhe woul d dAli ke to go t
Chi ppendal eds tr yoomdstudeatfwhoesaid shper aduat i on;
want ed tnoall-Americaf gangster, dogo after graduation;
and one student who said heiit ot al | vy, I i ke, want|[ s] t o
model for Vidhtoriads Secret! o
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(These materials can be viewed in Attachment A to this opinion.)
Lange maintains that the April FoolsGedition was a parody. To that end,
each page of the April 2, 2008, publication included the following disclaimer:
AThis 1 ssue I s a parody created in celebrat
factual i nformation. 0
On August 28, 2008, Principal Diercks issued a formal, written reprimand
to Lange. The reprimand letter st at ed A nNn] umer ous i nappr
comments, and articles were created, edited, and printedd  then April Foolsd
edition of the student newspaper. It further stated that
[a] multitude of people from within our school district and a
neighboring school district of Eastern Allamakee were offended by
this edition. Administration and the school board felt that the issue

was inappropriate and done with poor judgment casting a dark
shadow on our school district.

YAl'though Diercks and the District Ilesetputessed #fc
above, the district court did not mention the following content in its opinion: the

designation Alssue 66 Volume 6 66 Sixth Avenue
Not Al l owed to Grand March; 0o t he articletitled e titl ed
ANew Jim Floor Settles; 0 the photograph of a s
remark about AChippendal ed tryouts; and the stu



Diercks and the District again expressed concern with materials in the
September 30, 2009 edition. In their statement of material facts and
memorandum supporting their motion for summary judgment, they stated that
they ficonsidered . . heSeptdmber30p2009e@diionn g cont en
. to be of concerna
1 An article about smoking and tobacco use headlined
AStudent s Ch e w,anddrsaeconpanyiagpictoreof a
baby smoking a cigarette;
1 An article headlinedi Fas hi on Gui delines Shift thi
1 A photograph of a student wearing clothing prohibited by
the dress code; and
1 A quote from a student that if he could be fany famous
person,0 h e woul d choose to be nJay z beca
gangster.d?
(These materials can be viewed in Attachment B to this opinion.)
On October 1, 2009, Diercks issued a second formal, written reprimand
to Lange. This reprimand again stated that Ai[ n] umer ous i nappropr.i
guestionable text, comments, pictures, and articles were created, edited, and
printed in [the September 30, 2009] edition.0 The letter further stated that
Al p] eopl e ( b a-stdif) withinaodir schoalmidtrictrace offended by this
edition. Administration feels that the issue was inappropriate and done with
poor judgment once again having a negative effect and undermining our school

di st r i ctThe repgimaad irsdicaded Lange was to be suspended for two

days without pay.

2Although the District and Dier cks ciotheretrinf,ide d hte
di strict court did not mention the foll owing coc¢
stating, nJay Z, because he is a gangster; o thi
the Focus; 0 and the phot ogr @qpdhibitedfby the deessudent we ¢



The District eventually withdrew the two-day suspension without pay, but
substituted a new written reprimand, which was undated. The substituted
reprimand stated that the September 30, 2009 edition ftontain[ed] one article
that tacitly encouraged the use of tobacco products by students within the
school settingoand t hat Al e] ncouraging a Vi

lowa | aw that grants broad |[Thdlettertfurtiees

stated that Athis 1Issue caused anger

and others, and the necessity of dealing with complaints [generated by the
publication of September 30, 2009,] caused a significant and material disruption
totheoperat i on of t he s e leteroused &rigsagerfrons gection
280.22(2) in asserting that

encouragement of illegal activity is outside the scope of permissible
activity even for student journalists. . . . [and] publication of
material that is offensive to the community and disrupts the
operation of the school district in a material and substantial way is
beyond the scope of permissible journalistic freedom allowed by
statute.

On January 22, 2010, Lange filed a petition for declaratory judgment
against Diercks and the District, asking the court to conclude the publications
did not violate section 280.22 and to order the District to remove the reprimands
from his personnel file and permanently expunge them. In October 2010 both
sides moved for summary judgment. On January 13, 2011, the court granted
summary judgment in favor of the District and Diercks.

Lange appeals, asking us to reverse the grant of summary judgment in

favor of Diercks and the District and to remand for approval of his motion for
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summary judgment. He also seeks an order that the District fremove the
reprimands from his personnel file and dest:
Il. Scope and Standard of Review

We review summary judgment dispositions for the correction of errors at
law. lowa R. App. P. 6.907; Eggiman v. Self-Insured Servs. Co., 718 N.W.2d
754, 758 (lowa 2006). Summary judgment is appropriate when no genuine
issue of material fact exists and the moving party is entitled to judgment as a
matter of law. Christy v. Miulli, 692 N.W.2d 694, 699 (lowa 2005). If
reasonable minds could differ with respect to how the issue should be resolved,
a genuine issue of material fact exists. Id. We view the record in the light most
favorable to the non-moving party when determining whether the moving party
has satisfied its burden. Eggiman, 718 N.W.2d at 758.

AWe also review questions of statutory
err or s B&date bfeRyan ©. Heritage Trails Asso ,ninc., 745 N.W.2d 724,
728 (lowa 2008). | ssues of statutory construction 0
are properly resolved by summary judgment.® Kolbe v. State, 625 N.W.2d 721,
725 (lowa 2001) (citation omitted).
Il Analysis

A. District Court Decision

In its summary judgment ruling, the court reasoned that First Amendment
jurisprudence Amust . . . be factored into
280.22. The court explained that it proceeded from the assumption that

when the State Legislature wrote Section 280.22 it intended to
incorporate in said secti on Athe same standard for



infringement of the right to free speech (as) applicable under the

United States Constitution. That is, a government response that

would constitute avi ol ati on of a studentds free s
the First Amendment would also constitut
right to exercise freedom of speecho u
280.22.

F
|
r

The court identified Hazelwood School District v. Kuhimeier as i [ t givbtal
case in the area of st udoeThecoust articulated the Ame nd me
Hazelwood standard and st ated that Al ]t i's with thi
must determine if the April 2 and/or the September 30 edition of the student
newspaper is/are a violation of the student exercise of free expression as
codified in I owa Code section 280.22.0

The court first addressed section 280.22(2)(b), which prevents students
from publishing or distributing libelous materials. tconcl uded t hat Ano
occurredo in 1light of st i fheidtudeants dbtaihed ct s d e me
each per s oniprier toctle npsbécatiopn and an affidavit from Lange
asserting that the class obtained consent from each person featured in the April
Foolsbedition, as well as written release forms.

The court next addressedt h e s tlaitmitteadtsi on on publ i shin
which encourage students to . . . commit unlawful acts; . . . violate school
regulations; . . . [or] cause the material and substantial disruption of the orderly
operation of the §2380.22@)(c). dNithout specdyingCwhat e
content violated section 280.22, the courtconcl uded t hat, Ain view
from the respondentds position, it IS reaso

contained in the April 2 issue encouraged the potential for unlawful activities,



violation of school regulations, and potential disruptions of regular school
activities. o The court further concluded tl

it is unreasonable to believe that Mr. Lange could believe that none

of the articles in the April 2 parody issue would encourage students

to potentially commit unlawful acts, violate school regulations, or

cause material and substantial disruption of the orderly operation of

the school.
The court next addressed the September 30 issue, concluding

[ijt is reasonable for the administration to believe that the

publication of the tobacco article and accompanying picture of a

very young child smoking a cigarette could encourage students to

violate school regulations of use of tobacco . ... It would also be a

legitimate inference that the article and accompanying photo could

encourage minors to commit unlawful acts.
The court further reasoned that

[ijn granting the petitioner every legitimate inference, it would be

impossible to say that petitioner would have no idea that publishing

the article and accompanying picture would not encourage students

to potentially commit unlawful acts or violate school regulations.

Thus, no genuine issue of material fact exists.
Lastl vy, the court concluded that A[t] he Dis
actions it took against Mr. Lange. O

In his appeal, Lange argues the district court incorrectly interpreted lowa
Code section 280.22when it fiassum|[ ediedtendddéo cadifyat e | eqgi
the federal free-speech constitutional standard articulated in Hazelwood and
stated that #Athe interpretation of the Firs
i nterpretati on olfangé domends that aur Isdislattrel rejected
the federal approach articulated in Hazelwood and created broader free-speech

rights for students when it enacted section 280.22. In applying the statute,

Lange argues the materials were not libelous and did not encourage the
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student s A tyoof theathrem iadts pmmbited by the statute.0 Lange

asserts, moreover, t h e c delief tthatssection 280.22 incorporated the

Hazelwood standard il ed [t he cour t ] which wasfashiomingt i mat e ¢
and applying an incorrect measuredt he fAméadsoarss of an admini
opi ni odnto determiheawhether the publications violated the statute.

The District and Di ercks counter t hat
necessarily framed by United Buttgheyamso Supr e me
assert the court should apply an abuse-of-discretion standard rather than i a
constitut i on&hey ukimately drgue dve should affirm the district
court Aregar dl ess o fThdylontend,tinaadddi@ny tloht tkep p | i ed . ©
April Foolsdissue contained libelous materials, contrary tosthe dist
conclusion, andthatbot h edi ti ons of the smanh@nt newsr
professional st an d asrrdguiredoldy loyao Qoden settions mo
280.22(5). They also argue that federal case | a win corjunction with the
applicable lowa statute and the Districtos
[provide] c | ear support for the Districtds right
circumstances of this case.0

B. Principles of Statutory Construction & Interpreting lowa Code
section 280.22

Because Lange <challenges the Districtos
based on section 280.22, we look to the wording of that statute. i We appr oach
issues of statutory interpretation with the avowed purpose of determining the

true intention of the legislature.0 Bob Zimmerman Ford, Inc. v. Midwest Auto. |,
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L.L.C., 679 N.W. 2d 606, 609 (lowa 2004) . AOur
intention is to closely eld aMhennheterméiiea st at ut e
statute are ambiguous, we apply our rules of statutory construction to accord
those terms meaning. McGill v. Fish, 790 N.W.2d 113, 118 (lowa 2010). If
reasonable minds could differ on the meaning, ambiguity exists. Id. When the
legislature has left atermina statute undefined, Ao w] e
decisions of this court and others, similar statutes, dictionary definitions, and
common wusageb6 to det eCubmtiwm Mahaska Cntymé&&ni ng. O
N.W.2d 777, 783 (lowa 2004) (citation omitted).

lowa Code section 280.22 provides, in pertinent part:

1. Except as limited by this section, students of the

public schools have the right to exercise freedom of speech,
including the right of expression in official school publications.

2. Students shall not express, publish, or distribute any
of the following:
a. Materials which are obscene.
b. Materials which are libelous or slanderous
under chapter 659.
C Materials which encourage students to do any

of the following:
(1) Commit unlawful acts.
(2)  Violate lawful school regulations.
3) Cause the material and substantial disruption
of the orderly operation of the school.
3. There shall be no prior restraint of material prepared
for official school publications except when the material violates
this section.

5. Student editors of official school publications shall
assign and edit the news, editorial, and feature content of their
publications subject to the limitations of this section. Journalism
advisors of students producing official school publications shall
supervise the production of the student staff, to maintain
professional standards of English and journalism, and to comply
with this section.
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As an initial matter, we believe that the district court mistakenly assumed
that our legislature intended to codify Hazelwood. In 1989, the lowa General
Assembly enacted section 280.22 in reaction to the Supreme Cour t 6 s deci si ol
one year earlier in Hazelwood. We are persuaded it did so for the purpose of
giving students more robust free-expression rights than those articulated by the
Supreme Court. Commentators uniformly agree that section 280.22 prohibits
school officials from exercising prior restraint of student publications to the
extent allowed under Hazelwood. See, e.g.,EvanMayor, The @A Bong Hitso Ce
and Viewpoint Discrimination: A State Law Answer to Protecting Unpopular
Student Viewpoints, 77 Geo. Wash. L. Rev. 779,818 ( 2009) (Al n the yeal
Hazelwood, numerous states passed legislation limiting the caseds scope.
|l owads statute dealing with stiutypieaht.. exer ci s
[S]tudents attempting to bring lawsuits in state[s] [with these statutes] do not
have to worry about the Hazelwood s t a n d);aRicdard@radley Ng, A House
Divided: How Judicial Inaction and a Circuit Split Forfeited the First Amendment
Rightsof Student Journal i st s35Hastings@enst.iLQads Uni v
345, 363 (2008) (ci ting Il owa as one of Afan 1 ncreasi
enacting legislation to minimize the effects of Hazelwoodd and referring to
st at ut@tsHazebvoodblegislationd; Chris Sanders, Censorship 101: Anti-
Hazelwood Laws and the Preservation of Free Speech at Colleges and
Universities, 58 Ala. L. Rev. 159, 168 ( 2 0 0 6 ) (referring to | owa
i a ftHazelwoodo stahatefiafford[ s] students greater

under their state laws than they received under Hazelwoodd; Student Press
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Law Center, Understanding Student Free-Expression Laws: Renewed Push to
Pass State Laws as Courts Chip Away at First Amendment Rights in Schools
(2007), available at www.splc.org ( st ati ng t h a t HazéiwWoad]
decision, seven statesd Arkansas, California, Colorado, lowa, Kansas,
Massachusetts and Oregond have passed laws that limit the effects of the
Hazelwood decision in their states and return a greater degree of press
freedom to student editorso).

Accordingly, we conclude the district court erred in superimposing the
Hazelwood standard onto the statutory scheme at issue. We turn next to
interpreting and applying section 280.22.

1. The content in the publications did not encourage the
conduct specified in section 280.22(2)(c).

Principal Diercks and the District maintain that the publications
fencouragedo students to commit unlawful acts, violate lawful school
regulations, or cause the material and substantial disruption of the orderly
operation of school in contravention of section 280.22(2)(c). But they are
imprecise regarding which materials they believe encouraged students to

engage in undesirable conduct. At oral argument, counsel for Diercks and the

District pointed onlytot he phrase fAKeysux?aSafimnatvely Hi gh

violating section 280.22(2). Their written arguments repeat that they found the

noted materialsit o b e o father thandneviolation of the statute.

¥ Eastern Allamakee High School in Lansing is known as Kee High School, home to
the Kee Hawks.

nce

[t

Sc
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Ourreviewisalsocompl i cat ed by trdiregy whdchdswith i ct cou
the exception of the smoking article and accompanying pictured neither
identified the materials it believed fit the proscriptions of section 280.22(2), nor
stated which activity theoff endi ng arti cles fAencouraged. 0

To resolve this issue, we must consider the meaningofiencour age. 0 A
plain reading of the statute demonstrates that to be censorable, student
publications must fencourageoother students to engage in specific conductd to
commit unlawful acts, violate lawful school regulations, or cause the material
and substantial disruption of the orderly operation of the school. The statute
does not bar mat eri al s t hat potemiat fmruunlavukedctivities, t h e
violation of school regulations, and potentiald i sr upti ons of agegul ar
the district court indicated. Rather, the statute disallows publication of materials
that encourage the actual commission of the acts described above.

Because t he |l egi sl atur e di d natd def i ne
reasonable minds could differ on the meaning of that word, we look to dictionary
definitions. See Lauridsen v. City of Okoboji Bd. of Adjustment, 554 N.W.2d
541, 544 (lowa 1996). Bl ackd6s Law Dictionary provides t
for fencourageo : A[lt]o instigateo; Ato incite to &
Bl ackds Law Dict i on aseeyalsbWe7b s(t7etmh&slegidte 199 9) ;
Dictionary 372 (1981) (definingfi e n c o uastokpeso At o i nspire with
spirit, or hope; to spur on; to give help o

Al nstdiwhatceno i s the first definitiomeBl ack©os
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term fAendiour Ageo sti mul ate or goad to an a
action. o Bl ac baZy ¢6theda@90pPi ct i onary

As these dictionaries demonstrate, the definitions for the term
Aencouraged include more adctiiivrec iwoer dtso |a cktei
well as more passive terms | i ke At o Beeaundeddwd &wmakers
passed section 280.22 to broaden studentso
the legislative intent would be to read the exceptions narrowly. See Klinge v.

Bentien, 725 N.W.2d 13, 17 (lowa 2006) ( When interpreting a statute, we are

obliged to examine both the language used and the purpose for which the

legislation was enacted.0 )Finding that the drafters contemplated a more active
construction ocfour hge wowodulicenbe mo s t consi
legislative aim. But under any definition of the term, the materials at issue here

did not encourage the students at Waukon High School to commit unlawful

acts, violate school regulations, or cause the material and substantial disruption

of the orderly operation of the school.

Take, for example,theWaukon st udent s o0 ftheenanegfat ory t w
theircrosss<county rival 6s mascot Kee Hawks into 0
While this word play may not have shown good sportsmanship, the attorney for
Diercks and the District was unable to explain how it spurred the students to
engage in unlawful acts, rule violations, or a material and substantial disruption
of the orderly operation of the school. The principal testified that this single
reference would pronmotandit@atumern n.gagH&sp éif ¢ Yh ¢ is

speculation that the epithet in the masthead could lead to ongoing animosity
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between the rival schools is not the same as the students actually advocating
their peers take some action. Contrast Morse v. Frederick, 551 U.S. 393, 402,
127 S. Ct. 2618, 2625, 168 L. Ed. 2d 290, 304 (2007) (reasoning that banner
readi ng ABONG Hcouldde idterpieted as & cnessage equivalent
Al Take] bong hragedsilegavdiugusd). enc o u

Similarly, our review of the articles of concern to Diercks and the District
reveals no rallying cry for members of the student body to engage in
misconduct. The articles offered information in a neutral toned albeit some
were fictional in the spirit of parodyd rather than calling the students to action.
We cannot even say that the articles implicitly encouraged the students to
undertake activities like using steroids, methamphetamine, or tobacco. The
articles did not glamorize the offending conduct. To the contrary, much of the
content cast such behavior in a negative light. For example, the doctored
photograph of the high school biology teacher showed the negative physical
effects of using methamphetamine and the article points to the criminal
consequences. The spoof on cheerleaders taking steroids described the girls
Agrowing an abnor mal amount of d poasible
school-board sanctions.

Dierks and the District essentially argue the student publications
encouraged misconduct by featuring articles on divisive topics and by
expressing opinions contrary to those of the school administration. For
example, the administration believed an article on the topic of tobacco use

encouraged students to use tobacco in violation of school regulations. But

al

and
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nearly two-thirds of thatar t i cl e di s ¢ u sosvetdbaccdpelicysasdh ool 6 s

detailed punishments imposed on students who violate the policy. The article
did include the view of one student who questioned why students old enough to
smoke by state law should be punished for tobacco use. But nothing in the
article explicitly or implicitly encouraged other students to use tobacco.?

Publishing articles on controversial topics or expressing a viewpoint
counter to that of the school administration are not prohibited by the Student
Free Expression Law. The statute ma k e s ¢ | estdent exprassion in
official school publications shall not be deemed to be an expression of school

policy.0 lowa Code 8§ 280.22(6). In its rebuff of Hazelwood, our legislature

wanted to ensure student publications in | o

odds with the schoSeé geperallyfHazelwooda484 4.$. atnc e . 0O

280, 108 S. Ct. at 574, 98 L. Ed. 2d at 611 (Brennan, J., dissenting). Advisor
Lange did not have a duty under the statute to sanitize student expression
when it did nothing more than quote a classmate who questioned a school
policy.

We likewise conclude the word play, photographs, and student quotes
that concerned Diercks and the District did not encourage the student body to

engage in misconductd no matter how we define encourage. For instance, we

decline to indulgethe Di s t argumeéndtsatt he par o d ghangelofthei on 6 s

paper 6 s n ameunefta fioBm -uiler & nbaaraged students to bribe one

another. If printing one wordd in jestd is the standard for encouraging conduct

The photograph of the baby smoking a cigarette included the following caption:
While on school p r o poausettopacco products,njust as this litdd
hild should not be smoking (he really

o ot

| owed
isnbét). o
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under section 280. 22, rmoling free tedptessiore fors
students will be stymied. With respect to the title and other aspects of the April
Foolsopublication, our conclusion that the content did not encourage students to
engage in misconduct is bolstered by the disclaimer printed on each page of
that publication.® See Kiesau v. Bantz, 686 N.W.2d 164, 177 (lowa 2004)

(expl ai ntjonke a panodyt therjury must find the [material] could not

goal

reasonably be understood as describing

This disclaimer set the tone of the publication as one of frivolity rather than fact;
the designation of the publicat i on asufigar mdgpés t he
conclusion the content encouraged students to act in violation of section
280.22(2)(c).

Likewise, we find the publication of students 6 -the{fcuff quotes did not
encourage misbehavior within the meaning of the statute. The newspaper staff
asked students about their post-graduation plans and what famous person they
would like to be. The answers were, for the most part, humorous rather than
serious. In this context, a studentd s r e sthawoha wamted to be a model for
Vi ct or i aérswvan®e o mteend a Chippendales§ tryout did nothing to
encourage fellow students to violate rules by showing their underwear at
school. Yet the principal testified as follows:

Q. ... So my question to you is, does the publication of

the word AChippendal esd in your
come into school and take off their clothes? A. Yes.

*The discl aiTrhdrs sitsastueed:i si a parody creat
It contains no factual i nformation. 0
°T
I

USA, Inc., 90 U.S.P.Q.2d 1535 (2009).

di

opi

ed

heChi ppendal esofareex oa ificc arsatl e dancer ssbow-wh o
i ke performances across t he UiniretCaigbenBaeat e s

act i

stri

ni

n

provi

on

C
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Di er c keslyolsoadoreading of the te r m f e n cis incomsigtend
with the legislative intent behind the statute. Because the various components
of the publications were neither an explicit call to arms nor an implicit
persuasion, we conclude they did not encourage the students to act under
section 280.22(2)(c).

As the Supreme Court has famously reminded school administrators,
studentsinourpubl i ¢c schools do not HfAshed their co
of speech or expression at the schoolhouse gate.0 Tinker v. Des Moines Indep.

Cmty. Sch. Dist., 393 U.S. 503, 506, 89 S. Ct. 733, 736, 21 L. Ed. 2d 731

(1969). When the United States Supreme Court identified a constitutional

distinction bet we en feducator so ability t o sil er
expressi onoTinkelh) i kaen dt Maetd uicrmt or s 6 -sponsbredor i ty ov
publ i c dikeithatinHazelwood, 484 U.S. at 271, 108 S. Ct. at 570, 98 L.

Ed. 2d at 605)), our legislature stepped in to pass section 280.22,

supplementing lowa st u d e nt s Ofreer expgelsion witbin the schoolhouse

gates.

The superintendent testified in this case that articles published in the
student newspaper sparked Asome discussion
Inviting student debate on controversial topics would seemto servet he school 6s
pedagogi cal functions rather than causing a
oftheorderlyoper at i on o fCorsitleang the legslatilve.inbent behind

section 280.22, we cannot agree with the district court that the content of the
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student publications fAencouragedod students

school rules, or disrupt the orderly operation of their school.

2. Then e ws p a penteatdvas not libelous.
lowa Code section 280.22(2)(b) pr ovi des t hat Al s]tudent
express, publish, or distribute . . . materials which are libelous or slanderous
under c¢ ha phieecks afidah@ District argue that we can affirm on the

grounds the April Foolso edition contained libelous articles, contrary to the

district courtds conclusion. They argue th
defensest o | i bel and s ubmid parody and cdhdet@are def ens e ¢
irrelevant to determining wheilhegaontepdib!| i shed
Athese publications on their face would con:

which is all that is required by either 8280.22(2)(b) or 8659.1, even though they

may wultimately be subj ec tlthdugh the Distretfafdi r mat i v e

Diercks arguet hat fia number of the arawoddbes i n thi

sufficient to state a claim for libel, they specify only one article, i Me tdp L

Found in Biology Lab,Matt Br ei tbach Faces Criminal Char
Lange responds that because Diercks and the District did not appeal the

district courtodés <conclusion no | ibel occur

arguing that the materials were libelous. Dierck s and t he District cou

successful party need not cross-appeal to preserve error on a ground urged but

ignored or rejected in the trial courto be
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favor abl eWeragréeiwithgDieocks and the District that as successful
parties, they did not need to cross-ap p e a | the district
materials were not libelous to preserve error on that ground. Johnston Equip.
Corp. v. Indus. Indem., 489 N.W.2d 13, 16 (lowa 1992) (h o | d a sugcessful
party need not cross-appeal to preserve error on a ground urged but ignored or
rejected in the trial court. o).
Nevertheless, we believe the better interpretation incorporates the
affirmative defenses to libel when determining whether publications fall within
section 280.22(2)(b). Disregarding an affirmative defense like parody for
purposes of determining acceptable expression under the statute would place
an entire form of expressiond which may provide valuable learning
opportunities and which is often legitimately used in the mass media
everydayd beyond st ud e Becauée the estatatdr was intended to
broaden studentsd expr e slibal pranibition ig $ectisn,
280.22(2)(b) should be read to include affirmative defenses. See Bantz, 686

N.W.2d at 175, 177 (stating that a prima facie case of libel requires the plaintiff

to show the defendant A6(1) published

courtéo

we

a

and concerning the plaintiff, and (4)

recognizing the affirmative defense of parody (citation omitted)).
We also note that the district court relied on the affirmative defense of

consent in finding that the publication was not libelous. The court pointed to

stipulated facts which r eve aof tha poténéiah c h

article to be written about him or her and agreed to the same knowing the

bel

st al

resu

ndi
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potenti al content . o We agree that consent
whether section 280.22(2)(b) is implicated.

Interpreting the statute as the District and Diercks suggest would provide
an absurd result: we would be required to disregard the defense of truth. A
publication that on its face met the elements constituting libel would be
prohibited by section 280.22 even though the information it contained was true.
Cf . Del aney v. | nt O Uni on UAW L ®&®al No. !
N.W.2d 832, 843, 839 (lowa 2004) (finding truth is a complete defense to libel).
Accordingly, we conclude the district court properly took into account affirmative
defenses to libel.

3. The school administration claim the student

publications did not maintain professional standards of journalism is not
properly preserved for our review.

Diercks and the District also argue that
i gnoredoprtovi si on, both editions of the st
mai nt ai n professional s trequirdda bydieva G6dde j our nal
section 280.22(5). They al |l ege that (1) Aanyone woul d
that the page one heagdi B hoke s umet Samiyo rp r i
standard of either English or journalism,06 and ( 2) At I's equall\
anyone could contend that professional standards of English and journalism are
maintained by a prominently featured (an apparently photoshopped) picture of a

baby smoking a cigarette. o0
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In his reply brief, Lange contends the District and Diercks object to the
use of parody and that Al p]arody i s a comm
communication, and it cannot seriously be argued by the District that the
utilization of parody violates standards of
We declinetoreacht he meri ts of this argument bec
require us to assume a partisan role and wu
and advocacy. This role is one we r ef use t dGeedmglwamme . 0O
Dairyland Mut. Ins. Co., 215 N.W.2d 239, 240 (lowa 1974). The District and
Diercks did not offer undisputed facts concerning the professional standards
that should apply and have articulated only conclusory arguments, detailed
above. Given the state of the record, we have no means to measure whether
the content of the student publications complied withii pr of essi onal stande
Engl i sh and Beouse theaDisirict amd Diercks do not explain how
the content contravenes the professional standardsd or what those standards
even ared we conclude the argument is too vague to address.
Although Diercks and the District mentioned section 280.22(5) in the
district court, they did not explain how these publications failed to meet the
standards of journalism and English. On appeal, they cite Smith v. Novato
Unified School District, 59 Cal. Rptr 3d 508, 517 (2007), for the proposition that
a similar statutory provision in the Californiacodei may wel | enabl e educ.
exercise some of the control over school speech in student newspapers under

Kuhlmeier. But the California courtddnot deci de the fAprofessi ol



24

issue because the parties did not raise it. We similarly conclude this record
does not properly present the issue for our review.
C. Rescinding the Reprimands Issued by the Administration
Because the publications did not violate section 280.22(2), Lange asks
us to grant supplemental relief pursuant to lowa Rule of Civil Procedure 1.1106
in the form of removing the reprimands from his personnel file. He argues that
declining to expunge the reprimands pl aces him fAin a compl ete
position. o He reasons that
[h]e must allow the publication of the material if the materials do not
violate . . . section 280.22, but, if he does, he is placed in
professional peril when he is reprimanded by an administration that
applies stricter standards than those provided by the statute. He
must either comply with the whims of the administration and deny
statutory rights to his students, or allow the students to exercise

their statutory rights and suffer discipline from his administration.

lowa Rule of Civil Procedure 1.1106 provides that a court may grant

Al s]uppl ement al relief bas.emleregennegessalye cl ar at o
or proper. o And our supreme court has stat
rul es . : : are to be construed | iberally
include Adéafford[ing] relief fectdaomightshncert ai n

status and other legal relations.@ Lewis Consol. Sch. Dist. v. Johnston, 127
N.W.2d 118, 122 (lowa 1964) (citation omitted); see, e.g., Myers v. Lovetinsky,
189 N.w.2d 571, 577 (lowa 1971) (requiring tenants to pay purchasers of land
At h e onabteaental value of the . . . premises . . . until the premises are

vacatedo as a form of supplemental relief).
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Granting a school has authority to reprimand a teacher for certain
conduct, we conclude the reprimands should not have been issued in this case
because the publications did not violate section 280.22(2). The district court
should grant supplemental relief in the form of directing the District to remove
the reprimands f r o m L @erspmnd Ble. The purpose of section 280.22 is
to allow students broader free expression. If a school district is entitled to
sanction a journalism advisor for student publications that comply with section
280.22, the statutory protections will be eroded and student speech will be
chilled. Removing the reprimandsf r om Langeé6s personnel fi
protect the free speech rights of lowa students as contemplated by lowa Code
section 280.22.

REVERSED AND REMANDED.
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April 2, 2008
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cently busted for manufac
turing and distrbuting meth
amphetamine. In order to

Kruger Claims He Speaks to Cats

by Mindy Berns

As anatomy class bega
disecting their drenched
dead cats, senjor Nick
Kruger discovered that
had a gift no one in this
world has obtained Kruger
claims tht he can taik to
these DEAD cats. Kruger
saved the day when he had

ted cats from
» grusome doom

While disecting his tumor
infested cat he stated that
he began hearing a sn
voice talking to him. The
voice told him he did not
want to be sliced and diced.
Kruger was amazed, the

produce m
stole chemical

Students went along with

dead car
speaking to him He was

lines free

Kruger realized he was
100 fate when he began to
hear screaming all around
him. Krugers classmates

Iready shiced into the
Kitties. Kruger was appalled
by his classmates brutality
and went
rampage. His classmates
all scalpels stopped in their
grusome tracks

When Kruger finally
settied down he explsined
o his classmates what the
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and ready for
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along
e the mcth o
ment s pending
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Tass 10 produce

was actualy

guilt and

t the dead fe-  what he had to do.
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plans to give them all proper
burials when the ground
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winter. Kruger does won On
der if he can talk to other
animals besides cats. He
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ogy. Anatomy, and Crimsnol
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anatomy class a
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Truck for the upcoming
SCORE Baja 1000
ace takes place July
-18 i California’s Baja
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Toyota truck. After a few ly devoted himselt
miles, Moody noticed that
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cessful Valley just outside of

Moody  eventually Henning, Arizona. Moody

Humor Proposed as School Solution
Adverse emotions eliminated from high school climate

by Ryum Anderson
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